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PREFACE  TO  THE  FOURTH  EDITION. 


The  publication  of  the  present  Edition  of  this  Work  has 
been  considerably  delayed,  by  reason  of  the  long  litiga- 
tion of  the  cases  of  Atwood  v.  Sellar  and  Svendsen  v. 
Wallace^  which  for  a  time  had  the  effect  of  bringing  a 
complete  uncertainty  over  the  proper  treatment  of  the 
expenses  consequent  on  putting  into  a  port  of  refuge  to 
repair  damages.  This  is  a  question  of  every-day  prac- 
tice; one  of  the  most  ordinary  incidents  of  maritime 
commerce,  as  affected  by  injury  to  the  ship;  and,  so 
long  as  this  question  remained  undecided,  there  was  an 
ugly  chasm  open  in  the  very  midst  of  the  law  of  general 
average :  so  that,  desirous  as  I  naturally  was  to  replace 
the  volume  when  it  went  out  of  print,  the  time  when 
such  a  question  had  been  raised  but  not  answered  was 
a  peculiarly  unfit  time  for  doing  so.  Even  more,  how- 
ever, than  the  importance  of  the  question  at  issue  in 
point  of  extent,  the  way  in  which  it  was  mixed  up  with 
Mr.  Justice  Lawrence's  definition  of  general  average,  so 
that  the  solution  of  it  might  naturally  lead  to  an  exten- 
sion or  contraction  of  the  very  idea  of  general  average 
in  the  English  courts,  tended  to  the  same  result.  Ac- 
cording to  that  definition,  which  for  nearly  a  century 
has  been  the  keystone  of  the  English  law  on  this  subject, 
general  average  is  "  all  loss  which  arises  in  consequence  of 
extraordinary  sacrifices  made  or  expenses  incurred  for 
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the  preservation  of  the  ship  and  cargo."  But  the  very 
raising  of  this  question^  in  other  words,  the  asserting  that, 
when  a  ship  has  been  so  damaged  in  a  storm  at  sea  that 
she  must,  for  the  preservation  of  the  ship  and  cargo,  be 
taken  into  a  port  of  refuge,  some  of  the  extraordinary 
expenses,  t.e.y  some  of  the  loss,  which  arises  in  consequence 
of  the  changing  the  ship's  course  and  resolving  to  bear 
up  for  such  port,  ought  to  be  treated  as  general  average, 
and  other  portions  ought  not,  is  tantamount  to  an  admis- 
sion either  that  the  definition  is  inaccurate,  and  there- 
fore ought  to  be  amended,  or  that  there  is  room  for  a 
double  meaning  or  obscurity  somewhere  in  it,  and  there- 
fore again  that  it  ought  to  be  amended.  If,  of  an  act 
for  the  preservation  of  ship  and  cargo,  some  of  the  ad- 
mitted and  unquestioned  consequences  are  the  subjects 
of  general  average  and  others  are  not,  it  cannot  be  right 
that  the  definition  of  general  average  should  say  all  con- 
sequences are.  But  perhaps  the  word  "  consequence  " 
is  in  the  definition  used  in  a  technical  and  restricted 
meaning.  If  so,  however,  that  meaning  ought  to  be 
somewhere  clearly  laid  down, — somewhere,  if  not  on 
the  definition  itself.  The  English  common  law  has,  for 
example,  a  very  large  cluster  of  cases,  most  ordinarily 
known  in  a  lawyer's  memoria  iechnica  as  belonging  to  a 
list  headed  by  the  two  names  of  Hadhy  v.  Baxendale^ 
and  furnishing  very  amusing  reading  concerning  unex- 
pectedly remote  and  surprising  consequences,  and  the 
way  in  which  they  are  treated  in  courts  of  law.  They 
may  be  sought  for,  I  believe,  under  the  general  title  of 
^^  The  measure  of  damages."  Svendsen  v.  Wallace  has 
not  yet,  I  believe,  been  put  among  them,  though  I  sup- 
pose it  might  be.  These  speak  of  ^^consequence"  as 
meaning,  in  this  sense,  that  which  happens  in  the  ordi- 
nary or  natural  course  of  things,  and  therefore  that  which 
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naturally  might  have  been  foreseen.  Thus,  if  we  are 
told  that,  when  a  ship  puts  into  a  port  to  repair,  the  act 
of  discharging  her  cargo  there  in  order  to  repair  is  a 
natural  consequence  of  that  act,  but  the  acts  of  after- 
wards putting  the  cargo  thus  made  homeless  into  a 
warehouse  to  protect  it  from  injury,  and  afterwards  the 
act  of  taking  the  cargo  on  board  again  in  order  to  carry 
it  with  the  ship,  though  the  shipowner  was  bound  by 
contract  to  protect  and  carry  on  the  cargo,  these  two  last 
acts  are  not  the  natural  and  ordinary  consequences  of  the 
discharging,  we  have  the  satisfaction  of  knowing  wo  are 
under  the  rule  of  some  sort  of  principle, — though  it  may 
be  one  of  which  it  is  hard  to  follow  the  application.  But, 
while  you  are  dealing  with  a  subject  of  which  the  defini- 
tion is  having  its  "  consequences  "  thus  settled,  it  cer- 
tainly is  not  a  good  time  for  bringing  out  a  fresh  edition 
of  that  which  was  intended  to  be  an  explanation  of  it. 

Now,  however,  the  decision  having  been  given,  this 
impediment  is  removed.  I  should  have  been  glad  indeed 
if  the  result  of  this  litigation  had  been  conformable  to 
the  opinion  of  the  minority  of  the  judges,  and  particu- 
larly to  that  of  Lord  Justice  Baggallay,  who  alone  was 
on  both  the  trials,  and  maintained  the  same  view  from 
first  to  last,  viz.,  that,  it  having  been  agreed  on  all  hands 
that  the  expense  of  entering  the  port  of  refuge  and  of 
discharging  the  cargo  should  be  treated  in  the  same  way, 
i.e.  J  as  general  average,  whether  the  ship  went  in  to  repair 
damage  done  by  accident  or  by  a  sacrifice  for  the 
common  safety,  the  cost  of  reloading  the  cargo  shotdd 
likewise  be  treated  in  the  same  way  in  both  these  cases. 
Technically  stated,  in  both  these  cases,  the  general 
average  act  on  which  the  claim  was  founded  was  the  act 
of  bearing  up  for  a  port  of  refuge;  and  the  cost  of 
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reloading  the  cargo  was,  in  both  these  cases,  in  precisely 
the  same  sense,  a  loss  arising  in  consequence  of  that  same 
general  average  act.  But,  when  the  House  of  Lords  has 
pronounced  judgment,  argument  is  at  an  end;  and, 
beyond  pointing  out,  as  I  may  be  obliged  to  do,  the 
practical  difficulties  which  must  follow  the  attempt, 
which  is  nevertheless  obligatory,  to  carry  out  the  prin- 
ciple of  the  judgment  in  mixed  cases,  e.ff.j  when  the  ship 
puts  into  port  to  repair  both  kinds  of  damage  combined, 
there  can  be  no  use  in  arguing  the  matter  further.  The 
subject  is  a  difficult  one  :  and  in  Italy,  Spain  and 
England,  where  three  great  nations  have  recently  been 
arguing  it  out,  there  have  been  three  widely  different 
conclusions  arrived  at.  Without  presuming  to  say  which 
is  right,  the  author  may  be  allowed  to  regret  them  all, 
their  diversity  being  perhaps  unfavourable  to  the  cause 
which,  whether  practicable  or  not,  he  must  still  be 
allowed  to  take  a  lively  interest  in — that  of  international 
imiformity  in  the  law  of  general  average. 

The  same  question  has  come  in  Italy  and  in  Spain, 
under  the  form  of  a  revision  of  their  Codes ;  as  also  in 
Belgium,  where  the  passing  of  a  new  Code,  in  entire 
conformity  with  the  York-Antwerp  Rules,  almost  im- 
mediately followed  the  promulgation  of  those  Rules 
themselves. 

What  was  done  in  Italy  and  Spain,  indeed,  together 
with  what  has  been  done  throughout  Europe,  since  the 
issuing  of  the  York-Antwerp  Rules,  is,  it  may  as  well 
be  at  once  admitted,  very  little  indeed,  in  comparison 
of  what  was  expected  at  the  time  from  the  united  efforts 
of  those  lawyers,  adjusters,  and  others,  representative, 
for  the  most  part,  if  not  entirely,  of  great  mercantile  or 
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insurance  societies,  who  met  together  in  various  Con- 
ferences from  1860  to  1876,  and,  indeed,  since,  and  to 
whom  we  owe  the  York-Antwerp  Rules.  I  wish  I  had 
a  longer  list  of  results  from  those  efforts  to  set  forth. 

In  England,  it  having  been  resolved  to  set  to  work 
here  by  means  of  special  clauses  in  bills  of  lading  and 
policies  of  insurance,  rather  than  by  attempting  legislation 
or  ministerial  action  of  any  kind,  the  opinion  of  the 
registered  shipowners  of  the  United  Kingdom  was  taken 
man  by  man;  and  the  assent  and  approval  of  a  clear 
and  large  majority  of  them  was  obtained  to  the  insertion 
in  bills  of  lading  of  the  clause  '^  general  average,  if  any, 
payable  according  to  the  York- Antwerp  Rules : "  a  form 
of  bill  of  lading  which  in  some  trades  is  now  frequently 
seen.  With  regard  to  policies  of  insurance,  the  favour 
first  shown  by  the  underwriters  of  Liverpool  to  this 
reform  spread  by  degrees  so  far  and  so  fast  that  I 
understand  there  is  not  now,  in  the  ordinary  course  of 
business  (if  there  is,  it  is  purely  exceptional),  a  single 
policy  on  ships,  merchandize,  or  freight  issued  at  Lloyd's, 
the  London  companies,  Liverpool,  or  Glasgow,  which 
does  not  contain  a  clause  to  the  following  effect: — 
^^  General  average,  if  any,  payable  according  to  foreign 
adjustment,  or  York- Antwerp  Rules,  if  so  stipulated  in 
the  contract  of  affreightment." 

In  the  United  States,  though  I  do  not  know  so  much 
about  the  constant  use  of  this  clause  in  policies,  I  know 
that  it  is  very  frequent ;  and  in  bills  of  lading  I  believe 
it  is  at  present  about  as  frequent  as  in  those  of  British- 
owned  ships. 

In  the  countries  which  have  Codes,  that  is,  in  every 
maritime  country,  I  believe — certainly  in  eveiy  maritime 
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country  of  any  importance — except  these  two,  it  was 
confidently  expected  that  by  means  of  revised  Codes  the 
common  object  would  have  been  attained  more  swiftly 
and  thoroughly  than  is  possible  without  their  aid.  This 
expectation  has  up  to  this  time  been  disappointed,  except 
as  regards  Sweden,  Norway  (the  second  largest  carrying 
nation  in  the  world),  Denmark,  Belgium,  Italy,  Spain, 
and  Portugal. 

The  new  Scandinavian  Code,  which  I  believe  will 
shortly  be  passed,  is  remarkable  as  being  not  merely 
a  reform,  but  a  fusion  of  national  legislation.  Three 
distinct  countries,  Sweden,  Norway,  Denmark,  having 
three  Codes,  each  very  ancient,  original,  and  ranking 
high  in  the  esteem  of  Europe  for  great  merits,  and 
especially  for  a  certain  facility  of  ingenious  contrivances 
for  securing  scrupulous  fair  dealing  between  man  and 
man,  have  so  far  done  violence  to  their  national  amour- 
proprS  as  to  put  them  all  into  the  crucible,  and  bring  out 
for  future  use  a  fresh  Code  made  up  of  the  best  parts  of 
each.  This  has  been  a  real  sacrifice  to  the  principle  of 
international  unity. 

Italy,  again,  has  done  well.  The  Codice  di  Com- 
merctOj  published  in  1865,  has  been  completely  revised, 
and  it  is  now  one  of  the  best,  if  not  the  most  complete, 
detailed,  and  enlightened,  of  the  Latin  Codes.  I  do 
not  venture  to  set  it  in  competition  with  the  new 
Code  of  Germany.  It  resembles  it,  however,  in  treat- 
ing the  expenses  of  entering  and  quitting  a  port  of 
refuge,  and  of  discharging,  storage,  and  reloading  the 
cargo  there  as  general  average.  (Arts.  10  and  12.)  The 
wages  and  board  of  the  crew  during  the  time  of  repair, 
on  the  other  hand,  are  only  treated  as  general  average, 
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in  case  the  damage  to  be  repaired  is  itself  the  subject 
of  general  average.     (Art.  11.) 

Coming  now  to  Spain,  the  fact  that  its  Codigo  de 
Comer  do  ^  after  remaining  unrevised,  or  very  little 
amended,  since  1829,  has  within  the  last  two  or  three 
years  undergone  a  complete  revision,  has  given  rise  to 
hopes,  which,  I  grieve  to  say,  have  been  completely 
disappointed.  The  place  of  Spain,  in  the  history  of 
maritime  legislation,  has  been  the  very  highest.  The 
practical  faculty  of  this  great  nation  may,  at  least  until 
lately,  seem  to  have  been  undergoing  a  process  of  gradual 
extinction,  most  melancholy  to  witness,  especially  to 
those  gloomy  prophets  who  trace  indications  which  con- 
vince them  that  a  similar  fate  is  approaching  this  country. 
Be  this  as  it  may,  however — or  be  it,  on  the  contrary, 
that  Spain  is  about  to  begin  a  new  career — no  signs  of 
this  last  are  to  be  discovered,  so  far  as  I  can  make  out, 
in  this  new  Code.  Confining  myself  for  the  moment  to 
the  subject  started  in  this  preface,  we  find  that  Spain 
again  follows  the  leading  of  the  Code  Napoleon  (a);  refuses 
to  treat  the  putting  into  a  port  of  refuge  to  repair  acci- 
dental damage  as  a  substantial  general  average  act,  or 
sacrifice  for  the  common  safety ;  and  again  directs  that, 
when  this  is  the  motive  for  putting  in,  the  entire  expense 
of  putting  in,  and  landing  the  cargo,  shall  be  simple 
or  particular  average, — that  is,  practically,  the  entire 
expense  shall  fall  on  the  shipowner.  The  practical  evils 
springing  from  this  rule  I  suppose  that  every  man  con- 
nected with  maritime  commerce  can  judge  for  himself. 


(a)  Begardlees  of  the  agnificant  fact  that  the  French  courts  haye  devised 
-ways  of  construction  which  one  might  almost  term  eyasion,  rather  than  carry 
oat  in  practice  a  rule  so  mischieyous. 
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If  it  be  true  that  the  rule  of  general  average  encourages 
the  taking  measures  which  involve  indeed  expense  or 
loss,  but  tend  to  the  rescuing  of  ships  and  their  cargoes, 
with  the  lives  aboard,  from  danger,  surely  the  measure 
of  seeking  a  port  of  refuge  when  disabled  is  one  that 
deserves  to  be  thus  encouraged.  The  Americans  have 
shown  their  usual  common  sense  in  this  matter.  They 
recognize  plainly  that  no  encouragement  deserves  the 
name  which  does  not  pay  the  expense  in  full — the  cost 
of  putting  to  sea  again,  as  well  as  that  of  seeking  the 
port. 

Passing  now  from  this  subject,  on  which  I  have  per- 
haps said  too  much,  I  should  like  to  allude  briefly  to  the 
great  assistance  I  have  received,  between  these  two 
editions,  from  Mr.  Carver's  valuable  book  on  Carriage 
by  Sea,  and  particularly  from  the  chapter  on  General 
Average  in  it.  The  subject  of  general  average  can 
never  be  so  well  understood  as  when  it  is  studied  apart 
from  insurance,  with  which  it  is  only  accidentally  asso- 
ciated, and  as  an  outlying  branch  of  the  law  of  affreight- 
ment, to  which  it  naturally  belongs.  On  the  other 
hand,  tnost  of  the  existing  treatises  on  affreightment 
are  beginning  to  feel  a  little  antiquated.  I  have  heard 
it  said  of  naval  architecture  in  all  its  branches  that  it  is 
an  art  which  made  less  progress  from  the  building  of 
Noah's  Ark  to  some  thirty  years  ago  than  it  has  made 
since  that  time.  Almost  the  same  thing  may  be  said' 
concerning  the  business  of  a  shipowner,  in  all  its 
branches.  It  is  the  last  thirty  years,  then,  which,  for 
practical  purposes,  should  be  set  forth  with  most  fulness  j 
a  process  which  the  law-books  in  question  appear  to 
have  been  apt  to  reverse.  Mr.  Cai'ver,  however,  a 
barrister,  at  present  practising  in  Liverpool,  has  avoided 
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this  fault;  and  has  in  consequence  produced  a  very 
readable  and  useful  work,  which  covers  much  the  same 
ground  as  the  old  Consolado  del  Mare ;  that  is  to  say, 
which,  in  a  plain  popular  style,  goes  over  the  whole 
business  of  equipping,  setting  forth  on  the  voyage, 
letting  and  subletting,  delivery  and  completing  the 
voyage,  and,  in  a  word,  performing  the  great  busi- 
ness of  Carriage  by  Sea.  What  profound  judgment, 
and  what  accuracy,  as  well  as  extent  of  knowledge,  such 
a  task  requires,  may  easily  be  imagined.  General 
average  is  a  very  small  part  of  it.  Even  as  regards 
general  average,  however,  what  Mr.  Carver's  book  says 
on  the  subject  has  at  all  events  the  great  advantage  of 
bringing  in  the  latest  lights ;  and,  while  I  cannot  go  so 
far  as  to  agree  with  all  the  author's  conclusions  (i),  I 
have  derived,  and  hope  to  derive  in  the  future,  very 
great  benefit  from  this  valuable  work. 

After  all,  1  ought  not  to  forget  that  the  business  of 
a  preface  is  merely  to  make  one's  bow  to  one's  public, 
and  thank  them  for  past  favours, — so  that  a  long  preface 
must  be  a  mistake.  I  am  indeed  grateful  for  the 
kindness  with  which  this  book  has  been  received  in 
this  and  other  countries.  I  wish  to  thank  particularly 
the  members  of  the  legal  profession  for  the  indulgence 
they  have  shown  towards  the  efforts  of  one  who  has  not 
had  the  advantage  of  a  regular  legal  education,  and  who 
is  conscious  of  much  presumption  in  having  undertaken 
such  a  task. 


(5)  I  doubt,  for  example,  whether  Mr.  Carver  has  not  stated  too  strongly 
the  useleesness  of  inserting  special  clauses  in  bills  of  lading  affecting  genersd 
average. 
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I  will  only  add  that,  of  the  present  edition,  the 
Introduction,  and  first  five  chapters,  constituting  the 
First  Part,  have  been  completely  re-written,  and  the 
whole  entirely  revised,  so  as  to  bring  in  the  latest 
authorities.  The  Appendices,  containing  the  foreign 
Codes,  have  been  recast,  so  as  to  keep  pace  with  the 
progress  of  foreign  legislation  for  the  last  ten  years ;  a 
progress  which,  like  that  in  our  own  country  during  this 
period,  while  undoubtedly  leaving  much  to  be  desired, 
has  after  all  been  far  from  inconsiderable. 

I  have,  however,  shortened  this  edition  by  omitting 
from  it  a  supplementary  chapter  which  was  in  the  others, 
on  "  The  Relation  of  General  Average  and  Marine  In- 
surance," as  I  have  recently  written  a  chapter  which  is 
substantially  the  same,  in  my  little  ^^  Practical  Treatise 
on  Marine  Insurance,"  where  I  think  this  connecting 
discussion  is  more  properly  in  place. 


LlYEBPOOL  AND  LONDON  ChAMBEBS,  LIVERPOOL, 

December  i  1887. 
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ERRATA. 


In  page  49,  line  18,  ajtw  "except,"  imert  "the mate  and." 
,,    line  26,  for  *'  seaman,"  read  **  seamen." 
74,  line  18,  for  "  the  jettison,"  read  "  a  jettison." 
77,  line  7, /or  "  in  fayoor  of  the  claim,"  read  "  ag^ 


74,  line  18,  /or  "  the  jettison,"  read  "  a  jettison." 

77,  line  7, /or  "  in  fayoor  of  the  daim,"  read  ''  ag^ainst 

106,  line  23,  after  «  danger,"  ineeri  <<  that  thing." 

114,  line  1,  afUr  ''position,"  iMeri  "of  danger." 

149  {heading)  for  "  crTBODUonoN,"  read  "SALYAaE  ohaboeb." 

273,  line  32, /or  "  it  was,"  read  **  was  the  case." 

275,  lines  14,  16,  tranepoee  "three-"  and  "foar-." 

313,  line  6,  for  "  the  perils,"  read  "perils  which  may  be." 
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GENEEAL    AYERAGE 


INTRODUCTION. 


The  law  of  General  Average  is  built  upon  or  around  a 
small  fragment  of  ancient  Greek  legislation,  which  forms 
the  text  for  a  chapter  in  the  Digest  of  Justinian  :  "  Lege 
Rhodid  cavetur  ui  si  levandw  navis  gi^atid  jactus  mercium 
/actus  estj  omnium  contributione  sarciatur  quod  pro  omnibus 
datum  est.^^  The  Rhodian  law  provides  that  if  in  order 
to  lighten  a  ship  merchandize  is  thrown  overboard,  that 
which  has  been  given  for  all  shall  be  replaced  by  the 
contribution  of  all.  In  this  short  sentence  we  have  the 
principle,  and  a  perfect  example,  of  the  peculiar  com- 
munism to  which  seafaring  men  are  brought  in  extre- 
mities. What  is  given,  or  sacrificed,  in  time  of  danger, 
for  the  sake  of  all,  is  to  be  replaced  by  a  general  con- 
tribution on  the  part  of  all  who  have  been  thereby 
brought  to  safety.  This  is  a  rule  which  from  the  oldest 
times  of  which  we  have  a  record  has  been  universal 
amongst  seafaring  men,  no  matter  to  what  country  they 
belong,  being  obviously  founded  on  the  necessities  of 
their  position. 

^^  While  the  Phoenicians  and  the    Carthaginians,'^  The 
says  M.  Pardessus (a),  "were  making  a  commerce  truly 

(a)  1  Pard.  Intr.  xxyi.,  xxyii. 
L.  B 
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tmiversal,  a  career  less  vast,  but  yet  not  without  import- 
ance, was  opening  itself  to  the  navigation  of  the  Greeks, 
and  especially " — for  Greece  itself  was  late  in  entering 
upon  the  field — ^^  the  Greek  colonies  in  Asia  Minor  and 
the  adjacent  islands.  These,  surrounded  by  fertile  lands, 
intersected  with  bays  and  rivers,  not  far  off  from  one 
another,  and  yet  very  diversified  in  their  agricultural 
products,  early  profited  by  the  facilities  their  position 
gave  them,  to  exchange  their  commodities,  and  to  carry 
them  into  Phoenicia,  which  was  a  sort  of  entrepoL^^  Thus 
sprung  up  a  commerce,  which  appears  to  have  been  of 
some  importance,  though,  perhaps,  not  extending  very 
far  beyond  the  limits  of  the  -ZEgean  Sea.  Rhodes  is 
one  of  the  cities  decorated  by  the  title  of  "mistress  of 
the  sea."  In  the  Punic  wars,  we  learn  from  Polybius, 
Rhodes  took  the  Roman  side,  and  did  good  service  in 
attacking  the  war- vessels  of  the  Carthaginians, — as 
cruisers  perhaps  (i).  Cicero  says  of  the  Rhodians  that 
they  were  a  people  whose  naval  power  and  discipline 
remained  even  to  times  within  his  own  memory  (c). 
Pardessus  considers  it  probable  that  the  Rhodians  bor- 
rowed their  maritime  laws  from  the  Phoenicians,  though 
he  hardly  offers  any  particular  reasons  for  the  con- 
jecture (rf). 

To  be  able  to  say,  indeed,  that  Greeks  from  Rhodes 
were  the  first  to  express  the  principle  of  general  average 
in  words,  and  so  give  it  currency,  throws  very  little 
light  on  its  true  origin.  It  must  have  been  already  very 
ancient  and  very  widespread  as  a  practice  before  it 
became  so  neatly  formulated.  We  must  constantly  re- 
member that  in  the  old  times,  for  perhaps  thousands  of 
years,  the  merchants  or  owners  of  cargo  used,  almost 

(6)  Park,  Ins.  Intr.  xlyii.  {d)  1  Pard.  Intr.  xxix. 

(c)  Pro  leg.  Manil.  c.  13. 


INTRODUCTION.  3 

of  course,  to  sail  with  their  wares  from  port  to  port  like 
pedlars.  In  these  little  vessels,  mostly  navigating  the 
Mediterranean  or  ^gean  Sea,  where  storms  quickly 
spring  up  and  subside,  occasions  would  be  frequent 
where  shipwreck  could  only  be  averted  by  lightening 
the  ship  of  portions  of  her  cargo,  a  measure  which, 
however  beneficial  to  the  rest,  might  to  one  man  on 
board  mean  ruin.  His  consent  to  such  a  sacrifice  could 
only  be  bought  by  a  promise — first  express,  then  cus- 
tomary and  taken  for  granted — that  when,  or  if,  the 
ship  came  safe  to  shore,  all  who  had  profited  by  his 
loss  would  pay  their  share  to  make  it  good. 

The  Romans,  the  great  improvers  of  other  people's  Tt®  Eomans. 
inventions,  have  given  us  a  good  specimen  of  their  work 
in  this  kind,  in  the  chapter  of  the  Digest  headed  Dc  Lege 
Rhodid  de  Jactu.  The  sentence  above  quoted  takes  the 
place  of  honour,  as  a  sort  of  text,  and  is  followed  by  a 
fragmentary  collection  of  short  judgments  or  opinions, 
some  of  them  named  as  the  dicta  of  Servius,  Ofilius, 
Labeo,  or  other  eminent  jurisconsults  of  the  time.  It  is 
not  easy  to  trace  the  principle  of  arrangement,  unless  it 
be,  first,  to  show  by  examples  (such  as  the  cutting  away 
of  a  mast)  that  the  case  of  throwing  cargo  overboard  is 
only  to  be  treated  as  an  illustration  of  some  more  general 
principle ;  secondly,  to  establish  that  this  rule  of  contri- 
bution is  to  be  taken  in  due  correlation  with  the  rights 
of  property,  by  severely  restricting  it  to  such  sea-losses 
as  flow  from  a  voluntary  sacrifice  for  the  sake  of  all, 
leaving  every  loss,  whether  of  ship  or  cargo,  which  is 
the  result  of  pure  accident,  to  lie  where  it  falls;  and, 
thirdly,  when  these  two  points  are  made  clear,  to  deter- 
mine some  of  the  more  complicated  questions  which  arise 
in  carrying  the  principle  consistently  into  operation  {e). 

(e)  See  Appendix  A. 
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Decay  of 
Homan  law. 


Survival  as 
tradition. 


The  Rolls  of 
Oleron. 


After  the  fall  of  the  Roman  Empire,  its  laws,  as  we 
know,  in  the  deep  barbarism  that  ensued,  fell  into  almost 
absolute  forgetfulness.  They  were  of  course  no  longer 
operative  as  laws.  Tlie  language  they  were  written  in 
became  more  and  more  strange  in  Europe  as  the  continent 
grew  to  be  overrun  with  barbarians.  That  which  had  once 
been  boasted  to  be  the  code  of  law  for  the  whole  civilized 
world  was  by  degrees  so  neglected  that  it  has  been 
doubted  by  scholars,  says  Pardessus,  whether  there 
existed  in  Europe  a  single  copy  of  the  Pandects  at  the 
time  when  the  Pisans,  about  a.d.  1135,  discovered  one 
on  the  conquest  of  Amalfi  (/). 

In  the  recollection  of  seafaring  men,  however,  or  as 
tradition,  or  as  a  rule  commending  itself  on  account  of 
its  utility,  the  outlines  of  this  chapter  de  jactu  retained  a 
hold,  in  some  degree,  over  the  seafaring  population  of 
Europe,  and  were  reproduced,  in  a  simpler  and  ruder 
form,  in  the  several  collections  of  sea  laws  which  belong 
to  a  later  period.  The  more  elaborate  provisions  of  the 
Digest  disappeared,  but  after  a  long  interval  were  re- 
published, and  under  another  name  reassumed  their 
authority. 

Of  the  codes  or  collections  of  customs  here  spoken 
of,  perhaps  the  most  important,  as  that  which  had  the 
most  extended  authority,  is  one  called  the  Rolls  or 
Judgments  of  Oleron.  Their  origin  is  lost  in  obscurity : 
but  from  internal  evidence  we  may  conclude  that  they 
were  a  collection  of  judgments,  probably  delivered  in 
some  court  of  Bordeaux,  and  having  reference  to  the 
commerce  in  wine  which  had  its  centre  in  that  city. 


(/)  1  Pard.  140.  ''Criticism," 
Bays  Gibbon,  '*  has  pronounced  that 
aU  the  editions  and  manuscripts  of 
the  West  are  derived  from  one  ori- 


ginal "—meaning,  he  teUs  us,  this 
Amalfitan  copy.  (Decl.  and  FaU» 
chap.  44.) 
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Selden  tells  us  that  these  Rolls  were  revised  by  our  King 
Richard  I.  on  his  return  from  the  Holy  Land  during  his 
stay  at  the  Isle  of  Oleron,  and  were  declared  to  be  the 
law  of  the  sea,  under  the  title  of  la  ley  Olyroun  [g).  Be 
this  as  it  may,  what  is  certain  is  that,  for  some  reason  or 
other,  these  judgments  obtained,  and  held  for  some  cen- 
turies, over  the  greater  part  of  Europe,  a  very  consider- 
able authority.  They  were  copied  into  the  Black  Book 
of  our  Admiralty  (A).  By  an  English  Act  of  Parliament 
of  the  year  1402  (so  M.  Pardessus  informs  us),  our 
Admiralty  Court  was  directed  to  govern  its  decisions 
exclusively  by  the  laws  of  Oleron  and  the  common  law 
of  England  {i).  The  old  laws  of  Flanders  {k\  of  Cata- 
lonia (/),  of  Genoa  (m),  and  of  Holland  (w),  in  like  manner 
contain  clauses  literally  copied  from  the  judgments  of 
Oleron. 

These  judgments  consist  of  fifty-six  articles  or  short 
sentences,  of  which  the  first  thirty-five  are  distinguished 
by  each  ending  with  the  words,  ^^  c^est  Ic  jugement  en  ce 
cos ;^^  and  the  others  with  the  words  ^^  c^est  k  jugemenV^ 
The  latter  are  supposed  to  be  a  later  addition.  The  only 
introductory  description  or  title  is  ^^c^est  la  copie  des 
Roulles  de  Oleron  et  des  jugemens  de  mery  They  consist 
of  a  series  of  short  sentences  or  regulations,  thrown 
together  without  any  obvious  order,  and  giving  direc- 
tions for  the  conduct  of  business  by  sea ;  as,  how  the 
master  must  not  sell  his  ship  unless  by  consent  of  the 
co-owners ;  but,  if  he  is  away  from  the  home  port,  at 


{g)  Selden,  Mare  Clausum,  lib.  2,  par  hi  ley  d'AngleUrre  et  ne  mye  par 

cap.  24;  1  Pard.  2S9.  custum   ne  par  nul   autre  manere.^* 

{h)  1  Pard.   309  ;    Twiss's  Black  4  Hen.  4 ;  4  Pard.  197. 

Book,  p.  97.  (k)  1  Pard.  375. 

{%)  ''Et  auxi  Ite  ditea  admirellee  {I)  6  Pard.  362. 

usent  leure  leys  eoulement  par  la  Uy  (m)  4  Pard.  621. 

de  Oleron  et  andenne  ley  de  la  mer  et  (n)  1  Pard.  406. 
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Bordeaux  or  la  Eochelle,  or  any  other  place,  and  is 
freighted  for  a  foreign  port,  and  in  need  of  money  for 
the  ship's  service,  he  may  pledge  the  ship's  apparel  to 
raise  it  (&) ;  how  in  determining  whether  the  weather 
is  tit  for  him  to  put  to  sea,  he  is  to  he  guided  hy  the 
opinion  of  the  majority  of  those  on  board,  or  if  he  does 
otherwise  shall  himself  bo  answerable  for  a  loss ;  how  if 
a  ship  is  wrecked  on  any  coast,  the  mariners  are  bound 
to  save  whatever  they  can  of  the  ship's  apparel  and  the 
cargo ;  and  how,  if  they  do,  he  is  to  pay  them  a  reason- 
able salary,  and  their  expenses  home,  so  far  as  the  value 
of  the  things  saved  shall  extend,  and  these  he  may  put 
in  pledge  to  raise  funds  for  the  purpose  (I) ;  rules  for 
avoiding  or  punishing  collisions  at  sea,  with  many  other 
regulations  of  a  like  nature.  They  form,  in  short,  a  sort 
of  "  Body  of  Sea  Law." 
Boieefor  Conceming  oiu*  present  subieet,  all  that  is  said  in 

contribution  i  • 

to  jettiaon.      the  Rolls  of  Oleron  is  the  following : — 

Aet.  8.  "A  ahip  leaves  Bordeaux  or  elsewhere,  and  it 
happens  that  a  storm  takes  it  at  sea  and  the  ship  cannot 
escape  without  throwing  out  goods  from  within.  The  master 
is  bound  to  say  to  the  merchants :  '  Signers,  we  cannot  escape 
without  throwing  out  the  wines  and  the  goods,'  The  mer- 
chants, if  there  are  any,  shall  signify  their  good  will  who 
shall  agree  to  this  jettison,  and  that  the  master's  reasons  are 
most  clear ;  and  if  they  do  not  agree,  the  master  ought,  never- 
theless, not  to  fear  to  throw  out  as  much  as  shall  seem  to  him 
good,  swearing  himself  and  the  third  of  his  crew  on  the  Holy 
Qospels,  when  he  shall  have  come  safe  ashore,  that  he  did  it 
of  no  malice,  but  to  save  their  lives,  the  ship,  the  goods,  and 
the  wines.  Those  which  have  been  thrown  out  ought  to  be 
appraised  at  the  rate  of  those  which  shall  come  safe,  and  shall 
be  divided  pound  by  pound  amongst  the  merchants ;  and  the 
master  ought  to  share  on  account  of  the  ship  or  his  freight, 
at  his  choice,  to  restore  the  damage.    The  mariners  ought  to 

{k)  Art.  1 :  1  Pard.  323.  [I )  Art.  2  :  2  Paid.  324. 
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have  each  a  ton  {ionnel)  free,  and  the  rest  shall  contribute  to 

the  jettison  according  to  what  he  has,  if  he  defends  himself 

on  the  sea  like  a  man ;  and  if  he  does  not  defend  himself,  he 

shall  have  nothing  free :  and  the  master  shall  be  believed 

upon  his  oath.     And  this  is  the  judgment  in  this  case"  (m). 

Akt.  9.  **It  occurs  that  the  master  of  a  ship  must  cut  Caaeof  mast 

away  his  mast  by  force  of  tempest;  he  ought  to  call  the 

merchants  and  show  them  that  it  is  fitting  to  cut  the  mast  to 

save  the  ship  and  the  wares ;  and  sometimes  it  occurs  that 

one  cuts  cables  and  the  anchors  to  save  the  ship  and  the 

wares.     These  ought  to  be  counted  pound  by  pound  like 

jettison  ;  and  the  merchants  ought  to  share  and  pay  without 

delay,  before  their  goods  are  put  out  of  the  ship ;  and  if  the 

ship  was  held  fast  (en  dur  siege)  and  the  master  was  delayed 

by  their  debate,  and  there  was  collusion,  the  master  ought  not 

to  sufiPer,  but  he  ought  to  have  his  freight  on  those  wines  as 

he  will  take  for  the  others.    And  this  is  the  judgment  in  this 

case  "  (n). 

Art.  35.  "  It  is  ordered  and  established  for  custom  of  What  shall 

oontribate. 


(m)  Laws  of  Oleron,  Art.  8;  1 
Pard.  328.  In  explanation  of  this 
franchise  allowed  to  the  sailors,  it 
may  be  mentioned  that  by  Art.  31, 
those  seamen  who  have  agreed  to  be 
paid  as  wages  a  certain  proportion  of 
the  freight  shall  each  be  allowed  one 
ton  free  of  freight.  This  ton  was 
likewise,  it  appears,  free  of  contri- 
bution to  average  if  its  owner  be- 
haved well. 

The  original  of  this  clause,  given 
by  Pardessus,  is  as  follows: — Art.  8. 
•*Uneneef  s'enpart  de  Burdeux  ou 
d*aillours,  et  avient  que  turment  la 
prent  en  meeretqu^il  ne  poet  eschaper 
sans  jettre  hors  les  darr^es  de  dedans; 
lo  mestre  est  tenu  dire  as  marchantz : 
Scignors,  nous  ne  pouvons  eschaper 
sans  jettre  des  vins  et  des  dorr^es. 
IjCS  marchantz,  si  en  y  a,  repondront 
lour  volunt^  qui  agr^eront  bion  do 
ce  giectement  si  que  les  resons  du 
mestre  sont  les  plus  cleres ;  et  s'ils  ne 
gr§ent  mye,  le  mestre  ne  doit  pas 


lesser  pur  a  qu*il  n*en  guicte  tant 
qu'il  verra  que  bien  soit,  jurant  soi 
tiers  de  ses  compaignons  sur  les 
saints  Evatigelies,  quant  sera  venu 
k  saufvet^  k  terre,  qu'il  nel  faisoit  de 
nul  malice,  m^s  pur  saufver  leurs 
corps,  la  neef  et  les  darrees  et  les 
vyns.  Ceux  qui  soront  giect^s  hors 
diebvent  estre  apprises  k  fur  de  ceux 
qui  seront  venus  en  sauf vet4  et  seront 
partis  livre  par  livre  entre  les  mar- 
chantz ;  et  y  doit  partir  le  mestre  k 
compter  la  uoof  ou  son  frot  a  son 
choix  pour  restorer  le  damage.  Les 
mariners  doibvent  avoir  chascun  un 
tonnel  francz,  et  Tautre  doit  partir 
au  giect  solono  ce  qu*il  avera,  s'il  se 
defend  en  la  meer  come  un  home ;  et 
s*il  ne  se  defend  mye,  il  n*aura  lienz 
de  franchise ;  et  sera  le  mestre  creu 
par  son  serment.  Et  ce  est  le  jugge- 
ment  en  ce  cas." 

(w)  Rolls  of  Oleron,  Art.  9 : 1  Pard. 
329. 
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the  sea  that,  wlien  it  occurs  that  one  makes  jettison  from  a 
ship,  it  is  well  written  at  Home  that  all  the  merchandize  and 
effects  contained  in  the  ship  should  share  in  the  jettison, 
pound  for  pound ;  and  if  there  are  cups  of  silver  more  than 
one  in  the  ship,  they  ought  to  contribute  to  the  jettison  [ou 
/aire  yr^],  and  one  cup  also,  if  it  is  not  borne  at  table  for  the 
service  of  the  mariners ;  robes  and  linen  if  thej  are  not  yet 
cut,  or  have  not  jet  been  worn,  all  shall  contribute  to  the 
jettison.     And  this  is  the  judgment  in  this  case  "  (o). 

Most  of  the  other  old  sea-laws  of  Europe, — such  as 
the  law  of  Wisbuy,  which  tradition  ascribes  to  a  sort  of 
convention  of  mariners  and  merchants  from  all  parts  of 
Europe,  meeting  on  occasion  of  some  great  fair  or  mart 
at  Wisbuy  in  the  Baltic ;  the  Laws  of  Amsterdam,  of  the 
Hanseatic  League,  of  Flanders,  of  Genoa,  and  Catalonia, — 
either  set  forth  literal  translations  of  these  two  sentences, 
or  reproduce  with  less  dramatic  vivacity  rules  substan- 
tially the  same.  Everywhere  jettison  and  the  cutting 
away  of  a  mast  and  slipping  a  cable  are  the  first 
examples  of  a  general  contribution ;  to  which  are  gradu- 
ally added,  in  later  codes,  some  instances  of  extra- 
ordinary expenditures  for  the  common  safety,  such  as 
the  expense  incurred  in  lightening  a  stranded  ship(p). 


(o)  1  Pard.  329.  This  article  is 
No.  32  in  the  manuscript  of  the 
English  Admiralty.  It  is  not  found 
in  any  other  copy,  printed  or  MS. 
(1  Pard.  329,  n.  1.) 

(p)  The  law  of  Wisbuy  provides 
for  the  case  of  jettison  (1  Pard.  466, 
469),  and  cutting  away  a  mast  (ib. 
470);  and  again  (ib.  475-7),  for 
these  cases,  and  for  cutting  a  cable 
or  abandoning  an  anchor  to  save  the 
ship  and  cargo.  This  code  appears 
to  haye  been  formed  by  gradual  ac- 
cretion :  the  date  of  our  copy  is  a.d. 
1505;  so  that  no  doubt  the  latter 
clause  is  more  modern  than  the 
former.    The  customs  of  Amsterdam, 


Enchuysen,  and  Stayem,  date  pro- 
bably the  middle  of  the  loth  cen- 
tury, name  the  cases  of  jettison 
(ib.  406),  and  of  cutting  a  mast 
or  cable,  or  anything  else  to  save 
the  ship  and  cargo.  (Ib.  40S.) 

The  Begulations  of  the  Hanseatic 
League,  in  1447,  have  a  law  concern- 
ing jettison,  not  however  as  to  con- 
tribution, but  ordering  a  survey  on 
the  ship,  on  arrival,  to  verify  tho 
fact  of  jettison,  and  to  see  that  it 
was  not  caused  by  overloading.  (2 
Pard.  485.)  The  Regulation  of  1614 
provides  for  jettison  and  the  cutting 
away  of  masts,  just  as  in  the  other 
codes,  and  adds  two  curious  regula- 
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It  will  be  observed  that  in  the  judgments  of  Oleron,  Wea  of  bar- 

,  gfain  made  on 

as  in  all  the  sea-laws  of  modem  Europe  which  adopted  the  spot. 
and  developed  those  judgments,  the  idea  which  lies  at 
the  foundation  of  this  contribution  is  that  of  a  bargain 
or  agreement  made  between  the  captain  and  the  owners 
of  the  cargo  at  the  moment  of  danger ;  on  the  part  of  the 
latter  a  consent  to  part  with  their  goods,  on  the  part  of 
the  former,  and  likewise  of  the  latter  as  amongst  them- 
selves, an  undertaking  to  make  rateable  compensation  in 
case  safety  shall  be  attained.  Of  this  idea  there  is  no 
trace  in  the  Roman  law,  the  terms  of  which  would  rather 
lead  us  to  suppose  that  the  rule  was  laid  down  as  obli- 
gatory on  grounds  of  natural  equity. 

The  reader  who  may  feel  a  desire  to  trace  the 
gradual  development  of  the  law  of  general  average  from 
these  simple  beginnings,  will  find  ample  materials  in  the 
learned  pages  of  Pardessus.  In  order  to  form  an  intelli- 
gible notion  of  the  manner  of  its  growth,  it  is  necessary, 
as  Mr.  Maclachlan  has  pointed  out,  to  consider  what  is 
reduced  to  writing  as  laws  or  rules,  in  due  subordination 
to  the  living  body  of  custom,  of  which,  in  its  salient 
features,  the  former  is  a  tardy  and  imperfect  record.    We 


tions,  one  as  to  the  yaluing  of  the 
ship,  and  the  other  dealing  apparently 
with  the  case  of  goods  fished  up  from 
a  jettison  and  more  or  less  damaged, 
(lb.  pp.  548-9.)  With  regard  to  the  law 
of  Flanders,  it  appears  that  the  judg- 
ments of  Damme,  or  laws  of  West- 
capeUe,  which  we  find  often  quoted, 
are  nothing  more  than  a  translation 
of  a  portion  of  the  laws  of  Oleron 
(see  4  Pard.  2).  A  statute  of  Genoa, 
A.D.  1341,  speaks  incidentally  of  jet- 
tison and  the  making  it  good  (ib. 
464) ;  and  in  a  later  clause  we  find 
the  word  "average"  :  '*  «*  contigerit 
navem  aliquod  jactum  faoere  .  .  ,  vd 


/acere  avarias  vel  expensas  aliquas  .  .  . 
ille  jacius  vtl  avarice  emendeutur  per 
aoldum  tt  libram  de  re  quae  erit  in 
ipsa  navi  vel  ligno  et  de  valuta  ipsius 
navia  vel  ligni,''  (Ib.  621.)  The 
Ordinance  of  Catalonia  (a.d.  1340) 
directs  that  no  jettison  of  cargo  shall 
be  made  without  the  consent  of  at 
least  the  larger  part  of  the  represen- 
tatives of  cargo  present  (5  Pard.  362) ; 
and  gives  several  rules  for  adjusting 
the  loss,  particularly  that  the  cargo 
below  the  deck  shall  not  be  caUed  on 
to  contribute  towards  the  jettison  of 
goods  carried  on  deck.  (Art.  32 :  5 
Pard.  364.) 
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are  to  bear  in  mind  that  seafaring  men  have  always,  and 
probably  in  ancient  times  far  more  than  now,  formed  a 
sort  of  commonwealth  of  their  own,  regulated  by  their 
own  laws  and  usages,  cosmopolitan  and  intolerant  of 
change,  as  Pardessus  says,  to  an  extraordinary  degree (y); 
sociable  amongst  themselves  independently  of  nationality, 
and  only  feeling  as  foreigners  in  the  company  of  lands- 
men. Their  great  opportunities  for  framing  new  rules, 
or  for  giving  the  sanction  of  authority  to  rules  or  collec- 
tions of  rules  that  might  require  it,  were  such  assem- 
blages of  seafaring  men,  merchants  and  mariners,  as 
occasionally  took  place,  for  example,  at  Rome,  when  the 
commerce  of  the  world  was  centered  in  supplying  the 
wants  of  the  city(r);  or  during  the  Crusades,  which 
called  forth  a  transport  and  sutlery  service  on  a  vast 
scale ;  or  at  such  great  fairs  or  marts,  frequented  by  the 
sliips  of  all  nations,  as  that  of  Wisbuy  in  the  Baltic, 
What  was  settled  at  such  gatherings,  whether  carried 
away  in  memory  or  drawn  up  in  the  shape  of  written 
rules,  was  naturally  regarded  as  of  peculiar  authority; 
and  thus  there  grew  up  by  degrees  a  body  of  common 
law  or  practice  of  the  seas,  apart  from,  yet  recognized 
by,  the  several  municipal  courts  of  Europe. 

In  the  growth  of  this  law,  so  far  as  reduced  to 
writing,  there  are  three  distinct  stages ;  the  Roman  law, 
which  may  be  regarded  as  a  development  of  the  Rhodian 
principle  by  scientific  lawyers ;  the  earlier  codes  of 
modem  Europe,  such  as  the  laws  of  Oleron  and  the  others 
I  have  mentioned,  in  which  we  see  a  re-discovery,  or 


{q)  "  Immutability,  as  weU  as  uni-  arms  having  successively  destroyed 

formity,  is  almost  of  the  essence  of  the  independence   of  all  the    navi- 

maritime  legislation."   (iPard.  140.)  gating    states,    commerce    had    no 

(r)  PardessuSy    Collection    de    Lois  other  purpose  but  to  supply  the  de- 

MaritimeSt  Intr.  vi.     Pardessus  here  mands  and  satisfy  the  enjoyments  of 

Rpeaks  of  a  period  when  *^  the  Boman  the  capital  of  the  world." 
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revival,  or  perhaps  a  mere  re-assertion  of  the  Rhodian 
principle,  in  its  primitive  simplicity;  and  thirdly ,  after  the 
re-discovery  of  the  lost  Pandects,  a  restoration  of  the 
Roman  development  or  commentary.  It  is  doubtful 
whether  the  honour  of  this  last  restoration  belongs  origin- 
ally to  Spain  or  to  Italy.  Thus,  in  the  Partidas,  a  code  of 
law  issued  a.d.  1266,  under  the  authority  of  Alphonso  X., 
there  is  a  body  of  rules  concerning  general  contribution 
in  case  of  certain  sacrifices  made  at  sea  for  the  common 
safety,  many  of  which  are  evidently  translated  or  adapted 
from  the  chapter  dejactu  in  the  Digest  («).  In  the  Consti- 
tutum  Usus  of  the  City  of  Pisa,  the  date  of  which  is  placed 
by  Pardessus  at  1160,  there  are  in  like  manner  evident 
traces  of  the  Digest,  though  only  a  few,  and  these  the 
simpler,  provisions  are  borrowed  from  it,  as  though  the 
Digest  were  before  the  framers,  but  there  was  a  good 
deal  in  it  too  complicated  either  for  their  comprehension 
or,  in  their  opinion,  for  practical  use.  Still,  by  means 
of  those  provisions  of  the  Digest  which  they  retained, 
this  Pisan  code  was  able  to  say  much  more  concerning 
general  average  than  any  of  the  older  or  more  northern 
codes. 

The  word  "average  "  is  of  much  later  origin  than  The  word 
the  thing.  Maclachlan  conjectures,  indeed,  that  it  is  *^®'*^®* 
derived  from  aversio^  as  denoting  a  means  of  escape  from 
danger ;  but  no  trace  of  the  actual  use  of  this  metaphor, 
in  classical  or  subsequent  times,  has  been  pointed  out  by 
him.  On  the  other  hand,  there  are  to  be  found,  in  this 
old  Pisan  code,  some  faint  traces  of  what  looks  like  the 
growth  or  half-conscious  construction  of  a  technical  term 
out  of  the  common  Italian  word  aversy  the  having  or 
property.  The  code  is  written  in  a  sort  of  Italianized 
or  mongrel  Latin;   the  captain,  for  example,  is  called 

(«)  6  Pard.  47—49. 
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capitaneuSj  the  sailors  mannarUj  and  so  forth.  The  word 
avere  is  used  throughout  the  code  to  denote  the  basis  of 
contribution  or  contributory  value ;  thus,  the  jettison  and 
damage  through  jettison,  it  says,  shall  be  equalized  over 
"  toium  avere^^  all  the  property,  remaining  in  the  ship. 
In  another  place  it  speaks  of  those  whose  avere  (property) 
has  been  cast  out,  and  those  whose  avere  is  safe  {t).  In 
a  later  Pisan  code,  a.d.  1298,  a  regulation  concerning 
jettison  is  headed,  '^de  divisione  haveris  projectP^u),  In  a 
Genoese  code,  a.d.  1341,  the  word  averia,  or  avaria^  for  it 
is  spelt  both  ways,  has  come  to  mean  expenses  or  losses 
for  the  common  good,  and  as  such  forming  charges  upon 
the  avere  or  entire  property  {x).  In  a  statute  of  Ancona 
of  1397,  the  word  varea  is  used  to  denote  the  contribution 
itself  {y).  And  in  a  Venetian  code  of  the  14th  century 
we  find  the  phrase,  dividatur  per  avariam^  used  to  express 
a  general  contribution  (^).  All  sorts  of  theories  have 
been  propounded  a«  to  the  origin  of  this  word  average, 
which  in  this  sense  is  universal  in  all  the  languages  of 
Europe  under  various  tliin  disguises,  as  averie^  haveret, 
and  the  like.  These  theories,  however,  are  purely  con- 
jectural, whereas  here  we  have  something  like  the  vestiges 
of  the  actual  growth  of  this  peculiar  technical  expression. 
We  must,  in  the  next  place,  direct  our  attention  to 
the  great  revolution  in  maritime  commerce,  which  took 
place  when  merchants  gave  up  their  migratory  habits, 
and  began  to  garry  on  their  business  from  counting- 
houses  on  shore,  by  means  of  factors  or  agents,  or 
branch-houses,  at  the  principal  ports  with  which  they 
traded.  This  great  change  was  certainly  originated  by 
Italians.     The  great  merchant  cities  of  Lombardy,  and 


(0  4  Pard.  680-1.  (y)  5  Pard.  139. 

(m)  lb.  593.  (z)  lb.  97. 

(a;)  lb.  621. 
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especially  Genoa,  Pisa,  Florence,  and  Venice,  held,  in 
the  14th  and  15th  centuries,  a  position  at  the  head  of 
maritime  commerce  which  it  is  difficult  for  us  now  to 
realize.  It  is  enough  to  say,  that  they  were  the  sea- 
carriers  of  the  world  in  a  far  greater  degree  than  we 
have  a  right,  at  the  present  day,  to  use  that  title  for  this 
country  («).  Each  city  was  an  independent  republic, 
and  the  leading  merchants,  as  the  wealthiest,  soon  began 
to  busy  themselves  in  politics,  and  become  persons  of 
importance  on  shore.  Their  long  voyages  grew,  no 
doubt,  extremely  inconvenient.  It  became  absolutely 
necessary  to  invent  some  wholesale  system  of  delegation. 
The  faculty  of  invention  was  not  wanting  to  the  quick- 
witted Italians,  at  that  time  by  far  the  most  highly 
cultivated  people  in  Europe.  Accordingly,  within  no 
very  great  space  of  time,  the  many  remarkable  inven- 
tions necessary  to  complete  the  complicated  machinery 
of  modem  commerce,  followed  one  another:  bills  of 
exchange,  book-keeping  by  double  entry,  an  elaborate 
system  and  law  of  commando  or  agency,  and  marine 
insurance,  being  among  the  number.  Then,  by  degrees, 
owners  of  cargo  began  to  live  ashore,  a  habit  which 
naturally  spread  until  it  became  practically  universal. 
This  absence  of  the  merchants  inevitably  led  to  a  great 
increase  in  the  power  and  responsibility  of  the  master, 
particularly  on  occasions  such  as  a  jettison  or  sacrificing 
of  a  part. 

At  this   time,   not  improbably — though   we   have 
no  trace  of  it — may  have  arisen  a  question  which  has 

(a)  In  the  reig^  of  our  Henry  IV.,  as  China,  was  brought  to  the  West 

as  we  learn  from  Marshall  in  his  book  of  Europe,  and  were  formidable  com- 

on  Insurance,  the  Italians  were  the  petitors  elsewhere,  so  that  the  English 

monopolizers  of  the  commerce  of  the  merchants  petitioned  Parliament,  but 

Mediterranean,  through  which  chan-  in  Tain,  to  be  protected  against  them, 

nel  all  the  wealth  of  the  East,  as  far  (1  Marsh.  Ins.  13  (2nd  edit.).) 
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occasionally  been  discussed  of  late,  namely,  whether  this 
ancient  system  of  a  general  contribution  towards  sacri- 
fices for  the  common  safety  might  not  with  advantage 
be  abolished,  as  no  longer  necessary  for  tlie  carrying  on 
of  modem  commerce.  The  master,  it  might  be  said, 
has  no  longer  any  interested  resistance  on  the  part  of 
a  passenger  to  overcome,  and  no  advice  to  ask;  if  he 
must  elect  upon  occasions  between  destroying  a  part  and 
losing  the  whole,  let  him  be  free  to  do  so  on  his  own 
responsibility,  and  let  his  decision  be  accepted  as  among 
the  perils  of  the  sea.  Merchant  and  shipowner  can 
protect  themselves  by  insurance.  The  result  in  the  long 
run  will  be  much  the  same,  and  there  will  be  less  fric- 
tion and  complication.  Perhaps  a  wise  instinct  pre- 
vented such  counsels  from  being  offered  at  that  time. 
It  may  have  been  felt  that  the  most  questionable  feature 
in  this  revolution  in  commerce  was  the  leaving  to  the 
master,  or  to  the  master  and  mariners  at  most,  the  entire 
responsibility  for  this  sacrificing  of  part  for  the  whole  in 
time  of  danger.  It  is  a  task  of  the  utmost  difficulty  and 
the  most  vital  importance.  "  On  its  being  performed 
with  coolness,  courage,  and  discretion,"  it  has  been  well 
said,  *^  the  whole  property,  and  the  lives  of  all,  depend." 
Nothing  can  more  tend  to  the  preservation  of  life  and 
property  at  sea  than  that  the  officer  entrusted  with  this 
important  function  should  be  protected  in  the  exercise 
of  it  from  whatever  may  tend  to  bias  or  disturb  his 
judgment  at  that  critical  moment.  He  is,  however,  the 
paid  servant  of  the  shipowner,  liable  to  dismissal  if  he 
displeases  him.  How  is  he  to  avoid  partiality,  or  the 
suspicion  of  partiality,  when  he  has  to  determine  by 
what  sacrifice  he  shall  avert  a  common  danger,  and  to 
choose,  perhaps,  between  a  jettison  of  cargo  and  the 
cutting  away  of   a  mast,  or  bearing  up  for  a  port  of 
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refuge  ?  Will  there  not  be  frequent  complaints,  well  or 
ill-founded,  by  the  merchant  or  his  underwriters,  that  a 
costlier  sacrifice  of  cargo  has  been  preferred  when  a 
measure  less  destructive,  but  involving  a  loss  to  the  ship- 
owner, would  have  been  equally  eflFectual  ?  The  rule  of 
a  general  contribution,  on  the  other  hand,  by  rendering  . 
it  immaterial  whose  property  is  taken  in  the  first  in- 
stance, and  material  only  that  that  should  be  taken 
which  will  most  surely  and  effectually,  and  at  least  cost, 
save  the  whole,  does  away  with  this  conflict  in  the 
captain's  mind  between  interest  and  duty,  leaves  him 
alone  with  purely  nautical  considerations,  and  thus, 
no  doubt,  does  more  than  any  statesman  or  philan- 
thropist can  effect  for  the  preservation  of  life  and  pro- 
perty at  sea.  The  utility  of  the  rule  of  general  average 
thus  no  doubt  explains  its  universality  and  permanence. 

Coming  now  to  a  much  later  period,  between  the  Guidon  do  la 
years  1556  and  1584,  we  find,  in  the  remarkable  treatise 
called  the  Guidon  de  la^  Mer  {b\  the  first  express  definition 
of  general  average.  This  work  is  a  digest,  or  unau- 
thoritative code,  of  the  law  of  insurance,  apparently 
intended  for  the  use  of  the  then  newly-constituted  con- 
sular court  of  Rouen.  Incidentally,  however,  it  touches 
on  other  branches  of  maritime  law,  such  as  affreight- 
ment, bottomry,  and  general  average. 

**  The  insurer,"  it  says,  *'is  bound  to  indemnify  his  merchant  for 
the  expenses,  losses  {m%sei\  averages,  and  damage  which  occur  to  the 
merchandize  from  the  time  of  loading,  the  whole  of  which  is  com- 
prised in  this  word  average,  which  receives  several  divisions.  The 
first  is  called  common  or  gross  average,  that  which  arises  by  jettison, 
for  ransom  or  composition,  for  cables,  sails,  or  mast  cut  for  the  saving 
of  the  ship  and  merchandize,  the  compensation  for  which  is  levied 


{h)  For  a  fuller  account   of   the   Guidon,  see  my   Marine  Insurance^ 
Intr.  zxiv. 
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upon  {se  prend  sur)  the  ship  and  merchandize ;  for  which  reason  it  is 
called  common"  (c). 

Ordonnancoof  The  Ordonnance  of  Louis  XIV.,  in  1681,  ffave  the 

Louis XIV.  .  .  '  '  ^. 

force  of  law  to  a  definition  of  general  average,  evidently 
modelled  upon  this  of  the  Guidon.  *'  Every  extraordi- 
nary expense,"  it  says,  "which  is  made  for  the  ship 
and  merchandize  conjointly  or  separately,  and  every 
damage  that  shall  occur  to  them  from  their  loading 
and  departure  until  their  return  and  discharge,  shall  be 
reputed  average.  Extraordinary  expenses  for  the  ship 
alone,  or  for  the  merchandize  alone,  and  damage  which 
occurs  to  them  in  particular,  are  simple  and  particular 
average  ;  and  extraordinary  expenses  incurred,  and 
damage  suffered,  for  the  common  good  and  safety  of 
the  merchandize  and  the  vessel,  are  gross  and  common 
average.  Simple  averages  are  borne  and  paid  by  the 
thing  which  shall  have  suffered  the  damage  or  caused 
the  expense,  and  the  gross  and  common  shall  fall  as 
well  upon  the  vessel  as  upon  the  merchandize,  and  shall 
be  equalized  over  the  whole  at  the  shilling  in  the  pound" 
(au  sol  la  livre)  {d). 

The  Ordonnance  set  an  example  which  was  followed 
throughout  Europe.  In  1721  was  published  the  Ordi- 
nance of  Rotterdam,  which  in  like  manner  begins  with 
a  definition,  in  terms  almost  identical:  "All  damage 
arising  from  anything  that  is  voluntarily  done  for  the 
preservation  of  ship  or  goods,  or  for  preventing  greater 
and  more  apparent  mischief,  shall  be  deemed  general 
average,  and  be  borne  by  ship  and   cargo "((?).     The 

(c)  2    Pard.    387.      Examples  of         (e)  2  Magens,  95.    The  Ordinances 

general  average  are  afterwards  given  of  Stockliolm  (a.d.  1750),  of  Konigs-^ 

(ib.  392-6),  some  of  them  evidently  berg  (1730),  and  of  Hamburg  (1731), 

taken  from  the  Digest.  contain  similar  definitions.     (2  Mag. 

{d)  Ord.  tit.  7,  Arts.  2,  3  :  4  Pard.  204,  236,  279.) 
380. 
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Ordinance  of  Bilbao  says:  ^^  A  gross  average  is  that  which 
arises  from  the  means  interposed  to  free  the  ship  and  its 
lading  from  shipwreck  or  loss"  (/). 

England  was  almost  the  only  maritime  country 
which  did  not  possess  a  code  of  sea-law.  Its  early  com- 
mercial legislation  appears  to  have  been  regulated  by  the 
merchants  themselves.  The  name  of  Lombard  Street  on 
our  policies  of  insurance  still  attests  the  tradition  which 
attributes  to  settlers  from  the  Lombard  cities,  early 
branch  houses  probably  in  the  times  of  the  Medici,  the 
introduction  amongst  us  of  the  practice  of  marine  insur- 
ance.  Pardessus  gives  the  text  of  a  statute  of  the  time 
of  William  I.  concerning  jettison ;  which,  however,  is  not 
to  be  found  in  our  statute  book,  and  cannot  be  safely 
treated  as  authentic  [g),  A  statute  of  Elizabeth  informs 
us  that  questions  of  insurance  and  trade  had  heretofore 
been  dealt  with  by  certain  older  merchants,  "  grave  and 
discreet  persons,"  appointed  by  the  Lord  Mayor  of 
London,  "  as  men  by  reason  of  their  experience  fittest  to 
understand  sucli  matters  "  {h).  This  statute  constituted  a 
special  mercantile  tribunal  to  take  their  place ;  but  this 
tribunal  never  found  much  favour  amongst  the  mer- 
chants, and  speedily  fell  into  decay  (2).  In  the  mean- 
while, as  we  learn  from  such  books  as  Beawes,  Magens, 
and  others,  published  by  mercantile  men  for  use  among 
themselves,  the  rules  followed  in  these  matters  consisted 
of  a  body  of  customs,  in  which  were  embedded  provisions 
borrowed  without  visible  discrimination  from  the  various 
codes  and  sea-laws  of  all  the  countries  of  Europe.  When, 
in  London,  Mr.  Lloyd's  coffee-house  came  to  be  the 
head-quarters  of  the  business  of  marine  insurance,  it 
became  also,  naturally,  the  head-quarters  of  information 

(/)  2  Mag.  396.  (/i)  1  Marsh.  Ins.  p.  25. 

Ig)  4  Pard.  203.  (i )  lb.  p.  26. 

L.  C 
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as  to  these  customs,  which  hence  acquired  the  familiar 
title  of  "  the  customs  of  Lloyd's." 

It  is  not  till  the  year  1799,  I  believe,  that  we  find 
any  trace  of  the  term  general  average  in  the  English 
courts  of  law.  **  General  average,"  said  Lord  Stowell,  in 
the  Court  of  Admiralty,  "is  for  a  loss  incurred,  towards 
which  the  whole  concern  is  bound  to  contribute  pro  ratd^ 
because  it  was  undergone  for  the  general  benefit  and 
preservation  of  the  whole  "(A:).  This  definition  was 
practically  superseded  by  one  laid  down  two  years  later 
in  the  Court  of  King's  Bench  by  Mr.  Justice  Lawrence, 
in  the  case  of  Birkley  v.  Presgrave  {ly  on  which,  as  will 
be  shown  in  the  following  chapter,  the  English  law  of 
general  average  has  been  constructed. 

{k)  Copenhagen,  1  Chr.  Bob.  289.       (0  Birkley  v.  Preagrave,  1  East,  at  p.  228. 
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§  1 .  We  find,  then,  that  the  entire  community  of  sea-  Division  of 
faring  men  and  traders  by  sea  have  from  the  earliest  "^  ^^ ' 
recorded  times  to  the  present  day  been  of  one  mind  in 
this  particular :  that  what  is  in  time  of  danger  given  or 
sacrificed  for  the  sake  of  all  shall  be  replaced  by  the 
contribution  of  all.  The  Rhodian  maxim,  and  the  defi- 
nition of  Mr.  Justice  Lawrence,  are  substantially  the 
same.  The  ordinary  conditions  of  the  contract  of 
affreightment,  the  ordinary  relations  between  master, 
shipowner,  and  merchant,  and,  of  course,  the  motives  of 
natural  justice  and  utility,  being  the  same  in  all  countries, 
it  might  have  been  expected  that  the  practical  working 
out  of  this  simple  principle  would  have  been  in  all 
countries  the  same.  This,  however,  is  by  no  means  the 
case :  there  are  very  material  variations.     This  fact  of 

itself  proves  that  there  must  bo   something  wrong  or 

c  2 
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imperfect  in  the  law  of  some  country;  and  as,  in  maritime 
commerce,  the  dealings  of  one  country  with  another  are 
so  closely  interwoven  that  each  runs  the  risk  of  suffering 
if  the  sea-laws  of  another  are  fault)'',  strenuous  efforts 
have  of  late  been  made  to  bring  about  an  international 
uniformity  in  this  matter  of  general  average.  This 
undertaking  I  do  not  here  speak  of  except  as  something 
theoretically  desirable  in  the  future,  the  existence  of 
which  strongly  points  the  moral,  that  general  average  as 
it  is  in  theory,  and  general  average  as  it  is  in  the  exist- 
ing law  and  practice  of  any  individual  community,  are 
two  different  things.  Our  business  at  present  is  to 
ascertain  what  is  in  fact,  at  this  day,  general  average, 
as  accepted  in  the  law  and  practice  of  Great  Britain. 
This  must  be  studied  in  the  main  in  the  historical 
method,  and  principally  by  setting  forth,  in  order,  and 
with  as  much  fulness  as  may  enable  us  to  understand  the 
reasons  which  influenced  the  judges,  the_decisions~on 
each  material  point.  The  division  of  ,the  subject  is  in 
its  nature  remarkably  simple.  It  fails  under  two  main 
questions:  first,  what  losses  or  expenses  are  to  be  re- 
placed by  contribution ;  secondly,  how  is  the  contribu- 
tion to  be  regulated,  or  adjusted.  The  first  question, 
which  is  by  far  the  most  difficult  and  important,  is  con- 
veniently divided  under  three  principal  heads :  sacrifices 
of  cargo,  sacrifices  of  pai-ts  of  the  ship,  and  extraordinary 
expenses.  This  foi-ms  the  subject  of  tlie  four  following 
chapters.  In  the  present  chapter  I  propose  to  discuss  a 
few  preliminary  questions,  which  do  not  conveniently 
fall  under  either  of  these  main  divisions. 

§  2.  We  may  begin  by  examining  the  precise  form 
in  which  the  definition  of  general  average  has  been 
adopted  into  the  law  of  England. 
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The  first  case  in  which  the  sanction  of  an  English 
court  of  common  law  was  given  to  the  principle  of 
general  average  was  that  of  BirTdey  v.  Presgrave  (a),  in 
1801.  The  principle,  indeed,  does  not  appear  to  have 
been  contested  at  the  trial  of  this  case,  but  is  treated  in 
argument  as  a  thing  long  established  and  well  known, 
and  the  dispute  was  only  as  to  some  particular  point  of 
its  application  (i).  One  of  the  judges,  however,  Law- 
rence, J.,  began  the  argument  of  his  judgment  with  the 
following  sentence : — ^' All  loss  tvhich  arises  inconsequence 
of  extraordinary  sacrifices  made  or  expenses  incurred  for  the 
preservation  of  the  ship  and  cargo  comes  within  general  average^ 
and  must  he  home  proportionahly  hy  all  who  are  interested^^  (c). 
This  sentence  is  almost  identical  with  the  definition 
given,  in  1681,  in  the  Ordonnance  of  Louis  XIV. :  ^^  Ex- 
traordinary expenses  incurred,  and  damage  suffered,  for 
the  common  good  and  safety  of  the  merchandize  and  the 
vessel,  are  gross  and  common  average  .  .  .  and  shall  be 
equalized  over  the  whole  [ship  and  merchandize]  at  the 
shilling  in  the  pound  "  [au  sol  la  livre)  (d). 

The  words  of  Lawrence,  J.,  which  may  be  regarded 
as  a  slight  improvement,  in  form  certainly,  on  those  of 
the  Ordonnance,  have  naturally  been  always  treated  as  of 
the  highest  authority,  and  have  been  cited  again  and 
again  in  our  courts  till  this  sentence  has  become  a  sort  of 
axiom.  It  is  adopted  and  used  as  a  test  in  Covington  v. 
Roberts  (^),  and  in  Joh  v.  Lang  ton  (/).  *'  It  has  been  con- 
sidered," says  Brett,  M.  R.,  ^^to  be  one  of  the  many 
happy  expositions  of  mercantile  law  made  by  that  learned 

(a)  1  East,  220.  word  "  preservation  "  for  **  good  and 

{h)  See  below,  §  23.  safety  "  is  a  real  and  important  im- 

(c)  1  East,  at  p.  228.  provement.    (See  below,  §  6.) 

(d)  Ord.  Louis  XIV.  tit.  7,  Arts.  2  (e)  2  B.  &  P.  (N.  R.)  379. 
and  3  :  4  Pardossns,   380.    I  may  (/)  6  E.  &  B.  779,  at  p.  790. 
add  that    tlie   substitution   of   the 
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person,  In  tenns  so  broad  and  yet  so  accurate,  as  show 
that  he  was  one  of  the  greatest  mercantile  lawyers  who 
has  ever  adorned  our  profession  in  this  country "  (</). 
In  this  case,  also,  the  learned  judge  uses  this  sentence  as 
a  test, 
other  defini-  Variations,    substantially   however    amounting    to 

much  the  same  thing,  have  been  offered  by  other  judges. 
"  In  order,"  says  Blackburn,  J.,  ^^  to  give  rise  to  a 
charge  as  general  average,  it  is  essential  that  there  should 
be  a  voluntary  sacrifice  to  preserve  more  subjects  than 
one  exposed  to  a  common  jeopardy.  An  extraordinary 
expenditure  incurred  for  that  purpose  is  as  much  a 
sacrifice  as  if,  instead  of  money  being  expended  for  the 
purpose,  money's  worth  were  thrown  away.  It  is. imma- 
terial whether  a  shipowner  sacrifices  a  cable  or  an  anchor 
to  get  the  ship  off  a  shoal,  or  pays  the  worth  of  it  to 
hire  those  extra  services  which  get  her  off"  (A).  "  The 
claim  for  general  average  arises,"  said  Wilde,  C.  J., 
"where  part  of  a  cargo  or  ship  is  destroyed  in  order  to 
rescue  the  remainder  from  some  impending  peril.  If, 
during  a  voyage,  by  stress  of  weather  or  otherwise,  a 
vessel  is  in  immediate  danger  of  being  lost,  and  part  of 
the  cargo  is  thrown  overboard,  or  a  mast  is  cut  away,  as 
a  means  of  preventing  the  total  loss  of  vessel  and  cargo, 
that  loss,  being  incurred  for  the  common  benefit  of  all 
concerned,  shall  not  be  sustained  by  the  owner  of  the 
ship  alone,  but  by  a  general  contribution  from  all "  (e). 
"It  is  a  loss,"  says  Lord  Kingsdown,  "incmTod  for  the 
general  benefit  of  the  ship  and  cargo,  to  which  those 
who  have  received  the  benefit  are  by  law  liable  to  con- 

(g)  Bvendsm  v.  Wallace,  13  Q.  B.  at  p.  242. 
D.  69,  at  p.  73.  (i)  Hallett  v.  Wigram,  9  0.  B.  580, 

(A)  Kemp  v.  Halliday,  6  B.  &  S.  at  p.  601;  19  L.  J.  (0.  P.)  281,  at 

723,  at  p.  746 ;  34  L.  J.  (Q.  B.)  233,  p.  288. 


SECT.  II.] 


DEFINITION. 


23 


tribute  rateably  "  (k).  Perhaps  the  most  recent  definition 
is  one  given  by  the  present  Master  of  the  Rolls  (Lord 
Esher) :  ^^  Wherever  under  extraordinary  circumstances 
of  danger  to  both  ship  and  cargo,  a  voluntary  sacrifice 
of  money  "  [readj  property  or  money]  "  is  made,  in  order 
to  save  both  ship  and  cargo,  by  the  expenditure  of  which 
both  ship  and  cargo  are  saved,  the  person  who  has  made 
the  voluntary  sacrifice  is  entitled  to  call  upon  the  others, 
whose  property  has  been  saved  by  the  voluntary  sacrifice 
made  on  their  behalf  as  well  as  his  own,  for  general  aver- 
age contribution  "  (I).  Another  definition  is  that  given 
by  Bovill,  C.  J. :  "If  loss  or  expense  is  occasioned  by 
reason  of  some  extraordinary  course  taken,  or  risk  in- 
curred, for  the  benefit  of  all  concerned,  then  those  who, 
by  reason  of  their  being  exposed  to  a  common  danger, 
are  interested  in  that  course  being  taken,  or  that  risk 
incurred,  must  contribute  their  share"  (m). 

It  may  be  doubted,  however,  whether  any  one  of  Tranmtion  to 
these  definitions  of  general  average  equals,  in  accui'acy  Rhodian  law. 
and  concise  fulness,  the  original  maxim  of  the  Rhodian 
law,  which  in  so  few  words  gives  the  rule,  the  reason 
for  it,  and  a  typical  example  (w). 

"  General  average,"  says  Lord  Blackburn,  in  a  very 


(A)  33  L.  J.  (Adm.)  102.  See 
further  Johnson  v.  Chapman^  19  C. 
B.  (N.  S.)  663,  at  p.  583 ;  Fletcher  v. 
Alaxander,  L.  E.  3  C.  P.  375,  at 
p.  381 ;  WiiUhew  v.  Mavrqfani,  L.  R. 
5  Exch.  116,  at  p.  124;  Stewart  v. 
West  India  and  Pacific  S,S.  Co,^  L. 
R.  8  Q.  B.  88,  at  p.  93 ;  Whitecross 
Wire  Co.  v.  SaviU,  8  Q.  B.  D.  653, 
at  pp.  661,  662. 

{I )  Ocean  Steamship  Co.  v.  Ander^ 
son,  13  Q.  B.  D.  651,  at  p.  662. 

{m)  Walthew  v.  Mavrojani,  L.  B. 
5  Exch.  116,  at  p.  120. 


(n)  See  the  judgment  of  Watkin 
Williams,  J.,  in  Pirie  v.  Middle  Dock 
Co.y  4  Asp.  Mar.  Law  Ca.  388,  at 
p.  390.  Parsons,  referring  to  this 
maxim,  says : — **  This  law  was  in 
force  in  the  commerce  of  the  Medi- 
terranean and  Adriatic  seas  more 
than  a  thousand  years  before  the 
Christian  era;  nor  can  there  be  a 
better  definition  of  the  law  of  general 
average  as  it  is  in  force  to-day." 
(Pai*8ons,  Law  of  Shipping,  Boston, 
1K69,  p.  339.) 
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recent  case,  "  is  founded  on  the  Rhodian  law ;  whicli, 
however,  in  terms  did  not  extend  further  than  to  cases 
of  jettison,  but  its  principle  applies  and  it  has  been 
applied  to  all  other  cases  of  voluntary  sacrifice  for  the 
benefit  of  all,  that  is,  if  properly  made"  (o). 

Thus  it  will  be  seen  that  the  English  courts  have,  as 
a  matter  of  history,  received  the  maxim  of  the  Rhodian 
law  through  the  medium  of  the  Ordonnance  of  Louis  XIV. ; 
and  in  later  times  some  of  our  most  eminent  judges 
have  shown  an  inclination,  instead  of  dwelling  over- 
closely  on  the  words  of  Lawrence,  J.,  to  direct  their 
attention  to  the  original  source. 

True  origin  §  3,  A  stiU  deeper  question  has  latterly  been  dis- 

to  general       cusscd  in  our  courts :   Is  the  right  to  general  average 
whether         founded  on  authority  merely,  no  matter  whether  that  of 

natural  equity  ,  **  •^ 

or  contract,  the  Rhodian,  or  Roman,  or  of  any  later  positive  law,  or 
of  immemorial  custom,  or  on  some  more  primary  grounds  ? 
and,  if  the  latter,  are  they  grounds  of  natural  equity  or 
utility,  or  do  they  rest  on  some  contract  between  the 
parties,  originally  perhaps  express,  but  which  in  course 
of  time  has  come  to  be  constantly  implied,  or  on  some 
theory  as  to  agency  ? 

Older  English  The  oldcr  English  law  writers  on  average,  probably 

law  wntera.  ^  ^  o   ^  m.  j 

following  Emerigon  and  other  French  lawyers,  based 
this  right  simply  on  natural  justice.  Lord  Tenterden, 
for  example,  speaks  in  this  sense  (/?):  and  Park,  J.,  in 
his  valuable  book  on  insurance,  says,  concerning  general 
average:  '^This  obligation  ....  is  founded  on  the 
great  principle  of  distributive  justice;  for  it  would  be 


(o)  Anderson  v.  Ocean  S,S,  Co.,  10  218 ;  post^  p.  26. 
Ap.  Ca.  107,  at  p.  114.    As  to  those  (/>)  Abbott  on  Shipping,  8th  edit, 

last  three  words,  see  below,  §  4.    See  476. 
also  Burton  y.  English^  12  Q.  B.  D. 
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hard  that  one  man  should  suffer  by  an  act  which  the 
common  safety  rendered  necessary,  and  that  those  who 
received  a  benefit  from  that  act  should  make  no  satisfac- 
tion to  him  who  had  sustained  the  loss  "  (q). 

Such  considerations  and  even  phrases  as  natural  Later  views, 
justice  or  general  utility  as  the  basis  of  rights  between 
contracting  parties,  though  no  doubt  secretly  underlying 
the  decisions  of  our  judges,  do  not  ordinarily  appear  on 
the  surface  so  frequently  as  the  familiar  mediaeval 
notions  of  implied  contracts  or  implied  agency.  Hence, 
in  proportion  as  the  subject  of  general  average  came  to 
be  more  familiar,  it  seems  to  have  been  felt  to  be  more 
consonant  to  the  spirit  of  the  English  common  law,  that 
in  seeking  to  place  this  right  of  contribution  on  a  secure 
basis,  some  implied  contract  or  implied  agency  should,  if 
possible,  be  found  for  it  to  rest  on.  Several  such  easily 
presented  themselves.  It  might  be  supposed,  for  in- 
stance, that,  at  the  time  of  shipping  or  entering  into  the 
contract  for  shipping  the  goods,  each  shipper  impliedly 
contracts  with  the  shipowner  and  with  each  other,  that 
the  master  shall  have  authority  in  case  of  danger  to  make 
all  needful  sacrifices,  to  the  expense  of  which  he,  the 
shipper,  will  contribute  his  share;  or  it  may  bo  supposed 
that  a  similar  engagement  is  made  between  the  parties, 
at  the  moment  of  danger,  treating  them  as  if  on  the  spot, 
as  they  originally  were ;  or,  again,  if  an  implied  agency 
is  preferred,  the  master  may  be  supposed  to  have,  in 
virtue  of  his  office,  an  authority  to  do  for  each  cargo- 
owner,  as  well  as  for  the  shipowner,  whatever  any  one  of 
those  parties  would  have  had  the  duty  or  the  power  to  do 
had  he  been  on  the  spot ;  so  that  the  master's  act  should 
on  each  occasion  be  taken  to  be,  and  treated  as  if  it  were, 
the  act  of  his  appropriate  principal, 

{q)  Park,  Ins.  3rd  edit.  121. 
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These  differing  views  of  the  origin  of  this  right, 
though  the  variations  are  obviously  more  of  appearance 
than  reality,  have  of  recent  years  given  rise  to  an  in- 
teresting discussion  among  some  of  our  judges. 

"  It  is  a  law,"  says  Watkin  Williams,  J.,  speaking 
of  the  law  of  general  average,  "  founded  upon  justice, 
public  policy,  and  convenience,  and  rests  ....  upon 
reasons  which  are  so  obvious  that  it  is  not  surprising  to 
find  that  it  is  older  than  any  other  law  or  rule  in  force. . . . 
This  principle  of  law  must,  in  my  judgment,  be  regarded 
as  incorporated  in,  and  forming  part  of,  the  unwritten 
law  of  England"  (r). 

Lord  Braniwell,  delivering  the  judgment  of  the 
CJourt  of  Appeal  in  Wright  v.  3Iarwood(s),  said  : — 


"  'When  Buch  sacrifice  is  made,  as  here,  for  the  common  good,  as 
a  rule  it  comes  within  general  average,  and  must  be  home  propor- 
tionally by  those  interested.  It  is  not  necessary  to  say  what  ie  the 
origin  or  principle  of  the  rule,  but,  to  judge  from  the  way  it  is  claimed 
in  England,  it  would  seem  to  arise  from  an  implied  contract  inter  te 
to  contribute  by  those  intoreated," 

Subsequently,  in  Burton  v.  English{t),  likewise  in 
the  Court  of  Appeal,  Brett,  M'.  R.  (Lord  Esher),  criti- 
cised this  passage  in  the  following  terms  : — 

"  How  does  such  a  claim  [for  jettison  of  cargo]  arise?  In  theory 
it  arises  from  an  act  done  by  the  master  of  a  ship,  not  as  the  servant 
of  the  shipowner,  but  as  the  servant  of  the  cargo-owner,  a  relation 
which  is  imposed  on  him  by  the  necessity  of  the  case  (w).     It  arises 


(r)   ririe   v.   Middle   Dwk   Co.,  4  ftnce,  yet  in  coses  of  instant  and  un- 

Aspinall's   Mar,    Law  Ca.  388,    at  foreseeii  and   unprovided    necessity 

p.  390.  the  character  of  agent  and  super- 

(»)  7  Q.  B.  D.  62,  at  p.  6".  cargo  is  forced  upon  him,  not  by  the 

(1)  12  Q.  D.  I),  p.  218.  immediate  act  and  appoiutment  of 

(u)  "  Though  in  the  ordinary  state  the  owner,  but  by  the  general  policy 

of  things  the  master  of  a  ship  is  a  of  the  law  ;  unless  the  law  can   be 

stiangor  to  the    cargo,    boyoiid   the  supposed  to  mean  that  valuable  pro- 

purpoEes  of  eafe  custody  and  convey-  perty  in  bis  hand  is  to  be  left  with- 
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by  reason  of  a  voluntary  sacrifice  by  the  cargo-owner  for  the  benefit 
of  the  ship  and  freight,  and  not  from  any  act  done  for  the  shipowner 
at  all.  By  what  law  does  the  right  arise  to  general  contribution  ? 
Lord  Bramwell,  in  his  judgment  in  Wright  v.  Maricood  (r),  considers 
it  to  arise  from  an  implied  contract ;  but  though  I  always  have  great 
doubts  where  I  differ  from  Lord  Bramwell,  I  do  not  think  that  it 
forms  any  part  of  the  contract  to  carry,  and  that  it  does  not  arise  from 
any  contract  at  all,  but  from  the  old  Ehodian  laws,  and  has  become 
incorporated  into  the  law  of  England  as  the  law  of  the  ocean.  It  is 
not  as  a  matter  of  contract,  but  in  consequence  of  a  common  danger, 
"where  natural  justice  requires  that  all  should  contribute  to  indemnify 
for  the  loss  of  property  which  is  sacrificed  by  one  in  order  that  the 
whole  adventure  may  be  saved"  (x). 

A  little  later  the  same  learned  judge  says  : — 

"  The  acts  of  the  captain  with  reference  to  properly  or  improperly 
jettisoning  part  of  the  cargo  are  not  both  done  by  him  in  the  same 
capacity ;  one  is  done  by  him  as  the  agent  of  the  cargo-owner,  and 
the  other  as  the  servant  of  the  shipowner  "  (y). 

Bowen,  L.  J.,  delivering  his  judgment  on  the  same  Bowen,  z.  j. 
case,  sums  up  the  matter  discussed  in  this  section  so  as 
quietly  to  indicate  that  we  are  not,  after  all,  to  suppose 
it  to  be  of  any  great  practical  importance.     He  says  : — 

"  Li  the  investigation  of  legal  principles,  the  question  whether  they 
arise  by  way  of  implied  contract  or  not  often  ends  by  being  a  mere 
question  of  words.  General  average  contribution  is  a  principle  which 
comes  down  to  us  from  an  anterior  period  in  our  history,  and  from  the 
law  of  commerce  and  the  sea.  When,  however,  it  is  once  established 
as  part  of  the  law,  and  as  a  portion  of  the  risks  which  those  who 


out  protection  and  caro."    (Per  Lord 
StoweU,   in  The  Oratitudine,  3  Ch. 

Bob.  257.) 

"The  character  of  agent  for  the 
owners  of  the  cargo  is  imposed  upon 
the  master  by  the  necessity  of  the 
case,  and  by  that  alone.  In  the 
circumstances  supposed,  something 
must  be  done,  and  there  is  nobody 
present  who  has  authority  to  decide 
what  shaU  be  done.  The  master  is 
invested  by  presumption  of  law  with 


authority  to  give  directions  on  this 
ground,  that  the  owners  have  no 
means  of  expressing  their  wishes." 
(Per  Lord  Kingsdown,  Durardy  v. 
Hart,  2  Moore,  P.  C.  C.  (N.  S.)  289, 
at  p.  321 ;  33  L.  J.  (Adm.)  116,  at 
p.  118.) 

(t)  7  Q.  B.  D.  62,  at  p.  67. 

(x)  Burton  v.  English,  12  Q.  B.  D. 
218,  at  p.  220. 

(y)  lb.  at  p.  221. 
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embark  their  property  upon  ships  are  willing  to  take,  you  may,  if  you 
like,  imagine  that  those  who  place  their  property  on  board  a  ship  on 
one  side,  and  the  shipowner  who  puts  his  ship  by  the  quay  to  receive 
the  cargo  on  the  other  side,  bind  themselves  by  an  implied  contract 
which  embodies  this  principle;  just  as  it  may  be  said  that  those  who 
contract  with  reference  to  a  custom  impliedly  make  it  a  part  of  the 
contract.  But  that  way,  though  legally  it  may  be  a  sound  way,  never- 
theless is  a  technical  way  of  looking  at  it.  This  claim  for  average 
contribution,  at  all  events,  is  part  of  the  law  of  the  sea,  and  it  certainlj' 
arises  in  consequence  of  an  act  done  by  the  captain  as  agent,  not  for 
the  shipowner  alone,  but  also  of  the  cargo-owner,  by  which  act  he 
jettisons  part  of  the  cargo  on  the  implied  basis  that  contribution  will 
be  made  by  the  ship  and  by  the  other  owners  of  cargo  "  (r). 

DMigermuat  R  4,  ^q  must,  in  thc  next  place,  consider  more  at 

not  be  from  «^  '  ^  ^ 

^T^^^^t  large  the  force  of  the  pregnant  words  of  Lord  Black- 
burn, above  cited,  ^^  that  is,  if  properly  made^^  {a).  The 
law  of  general  average,  it  is  to  be  borne  in  mind,  is  no 
part  of  the  law  of  marine  insurance.  This  contribution 
was  in  full  force  for  centuries  before  insurance  was  in- 
vented. It  is  a  portion  of  the  law  of  Carriage  by  Sea, 
which  falls  within  the  contract  of  afifreightment,  and  is 
regulated  by  its  conditions :  and  it  seems  to  be  now  settled 
by  the  law  of  England  that  whereas  the  law  of  marine 
insurance  has  grown  up  in  subordination  to  the  maxim 
causa  proxima  non  remota  spectatur,  that  is  to  say,  by 
looking  no  further  back  than  to  the  immediate  cause 
of  loss,  so  that  the  underwriter  is  liable  if  the  ship  is 
lost,  for  example,  by  a  collision,  stranding,  or  sinking, 
no  matter  though  that  mishap  were  brought  about 
through  the  fault  or  neglect  of  a  seaman;  yet  in  the 
law  of  affreightment,  that  is  to  say,  in  determining  the 
mutual  relations  of  a  shipowner  and  the  owners  of  goods 
on  board  his  ship,  it  is  otherwise,  and  every  other  cause 

(2)  Burton  v.  English,  12  Q.  B.  D.  (a)  Anderson  v.   Ocean    S,S,    Co,, 

218,  at  p.  223.  10  Ap.  Ca.  at  p.  114 ;  ante,  §  2. 
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of  loss  must  be  subordinated  to  the  real  and  efficient 
cause,  or,  as  it  is  technically  termed,  the  causa  causans. 

This  important  distinction  has  only  been  clearly 
formulated  in  this  country  within  the  last  few  years,  and 
it  can  hardly  be  said  that  shipowners,  as  a  body,  have 
reconciled  themselves  to  the  additional  liabilities  it  im- 
poses upon  them.  They  are  struggling  against  them  by 
means  of  clauses  in  bills  of  lading,  and  by  new  methods 
of  mutual  insurance  against  liabilities.  We  here  only 
touch  on  the  fringe  of  a  great  question,  and  can  do  no 
more  than  briefly  deal  with  that  aspect  of  it  which 
directly  concerns  the  law  of  general  average  (i). 

cauAa  proximaf  but  the  causa  causans, 
or  real  cause  of  the  loss.  Therefore, 
if  the  negligence  of  the  master  or 
mariners  was  the  cause  of  the  loss, 
the  plaintifT  is  entitled  to  recoyer, 
notwithstanding  the  exceptions  in 
the  biU  of  lading  "  (at  p.  291).  Grill 
V.  Iron  Screw  Collier  Co,  (L.  R.  1  C. 
P.  GOd;  is  to  the  same  effect ;  and  a 
lucid  explanation  of  the  distinction 
is  given  b)*-  Willes,  J.,  at  p.  611. 
Subsequent  cases  have  confirmed  and 
developed  the  rule  here  laid  down. 
See,  particularly,  T?ie  Chartered  Dank 
of  India  V.  2'he  Netherlands  India 
Steam  Nai\  Co,,  9  Q.  B.  D.  118 ;  10 
Q.  B.  D.  521 ;  Woodley  v.  Michell, 
11  Q.  B.  D.  47 ;  The  Xantho,  11  P.  D. 
170;  Pandorf  v.  Hamilton,  17  Q.  B. 
D.  at  p.  677.  I  may  refer  also  to  the 
decision  in  the  House  of  Lords  in  the 
case  of  Steel  v.  The  State  Line  8.S. 
Co.,  where  Lord  Blackburn  laid  down 
what  is  virtually  the  same  principle 
in  a  slightly  different  form,  as  fol- 
lows : — **  If,  owing  to  the  negligence 
of  the  crew,  the  ship  sinks  at  sea, 
although  the  things  perish  by  a  peril 
of  the  sea,  still,  inasmuch  as  it  was 
the  negligence  of  the  shipowner  and 
his  servants  that  led  to  it,  they  can- 
not avail  themselves  of  the  exception. 


(6)  The  leading  case  which  esta- 
blished this  distinction  is  that  of 
Lloyd  V.  Iron  Screw  Collier  Co,  (3  H. 
&  C.  Exch.  Eep.  284),  tried  in  1864. 
The  owner  of  a  cargo  sued  the  owner 
of  the  ship  it  was  laden  in  for  its  loss 
through  a  collision  caused  by  the 
fault  of  his  crew.  This  was  resisted 
on  the  plea  that  collision  was  one  of 
the  "perils  of  navigation"  excepted 
in  the  bill  of  lading,  and  that  on  the 
msLxira  causa  proxima,  &c,  they  could 
not  go  behind  the  proximate  cause. 
For  the  plaintiff,  however,  it  was 
argued  by  Brett  (now  Lord  Esher, 
M.  B.),  that  the  same  construction 
should  not  be  put  on  a  bill  of  lading, 
which  is  a  contract  to  carry  safely 
and  deliver,  as  on  a  policy  of  insur- 
ance ;  the  latter  may  be  treated  as  a 
guarantee  against  certain  specified 
perils,  however  caused,  whereas  the 
former  implies  an  undertaking  to  use 
due  skill  and  diligence;  consequently 
that  for  one  you  may  look  to  causa 
proxima  only,  but  not  for  the  other. 
The  Court  of  Exchequer  unanimously 
accepted  this  view.  Pollock,  C.  B., 
said,  "It  appears  to  me  clear  upon 
the  authorities  that  Mr.  Brett's  pro- 
position is  correct,  and  that  in  cases 
of  this  kind  wo  must  look,  not  to  the 


30 


DEFINITION  AND  GENERAL  PRINaPLES.       [CHAP.  I. 


Before  either  the  shipowner  or  the  owner  of  cargo 
can  claim  contribution  as  general  average  for  a  sacrifice 


It  matters  not  whether  that  would  be 
the  right  way  of  expressing  it  or  not, 
that  is  clearly  established.  They  may 
protect  themselves  against  that,  and 
they  do  so  in  many  cases  by  saying, 
'These  perils  are  to  be  excepted, 
whether  caused  by  negligence  of  the 
ship's  crew  or  the  shipowner's  ser- 
vants, or  not/  When  they  do  so,  of 
course  that  no  longer  applies."  (3 
Ap.  Ca.  at  p.  87.)  Three  important 
judgments  in  the  House  of  Lords, 
all  delivered  in  July,  1887,  and  not 
yet,  I  believe,  formally  reported 
{Thames  <fe  Mersey  Marine  Insurance 
Co,  V.  Hamilton^  Wilson  v.  Owners 
of  Cargo  'per  XanthOj  and  Hamilton 
v.  Pandorf)^  oblige  me  to  modify 
what  has  been  here  written  to  this 
extent;  that  if  in  any  respect  this 
doctrine  of  looking  to  the  causa 
causans  shall  lead  to  consequences 
which  go  further  than  the  somewhat 
more  guarded  expression  of  the  prin- 
ciple laid  down  by  Willes,  J.,  in 
Grill  v.  Iron  Screw  Collier  Co,  (see 
below),  and  by  Lord  Blackburn  in 
Steel  V.  State  Line  S,S,  Co,,  3  App. 
Ga.  at  p.  87,  as  above,  such  an  ap- 
plication of  the  doctrine  must  be  re- 
garded, to  say  the  least  of  it,  with 
suspicion.  The  words  of  Willes,  J., 
above  referred  to,  are  as  follows: 
"  I  may  say  that  a  policy  of  in- 
surance is  an  absolute  contract  to 
indemnify  for  loss  by  perils  of  the 
sea,  and  it  is  only  necessary  to  see 
whether  the  loss  comes  within  the 
terms  of  the  contract,  and  is  caused 
by  perils  of  the  sea:  the  fact  that 
the  loss  is  partly  caused  by  things 
not  distinctly  perils  of  the  sea,  does 
not  prevent  its  coming  within  the 
contract.  In  the  case  of  a  bill  of 
lading  it  is  different,  because  the 


contract  is  to  carry  with  reasonable 
care,  unless  prevented  by  the  ex- 
cepted perib.  If  the  goods  are  not 
carried  with  reasonable  care,  and  ai'e 
consequently  lost  by  perils  of  the 
sea,  it  becomes  necessary  to  reconcile 
the  two  parts  of  the  instrument,  and 
this  is  done  by  holding  that  if  the 
loss  through  perils  of  the  sea  is 
caused  by  the  previous  default  of 
the  shipowner  he  is  liable  for  this 
breach  of  his  covenant."  (L.  B.  1 
C.  P.  at  p.  611.) 

In  Wilson  v.  Owners  of  Cargo  per 
Xantho  (Ho.  Lords,  July  14,  1887) 
Lord  Herschell  said :  "  I  quite  agree 
that  in  the  case  of  a  marine  policy 
the  causa  proxima  alone  is  considered. 
If  that  which  immediately  caused 
the  loss  was  a  peril  of  the  sea,  it 
matters  not  how  it  was  induced.  In 
the  case  of  a  bill  of  lading  you  may 
sometimes  look  behind  the  imme- 
diate cause,  and  the  shipowner  is 
not  protected  by  the  exception  of 
perils  of  the  sea  in  every  case  in 
which  he  would  be  entitled  to  re- 
cover on  his  policy.  But  I  do  not 
think  this  difference  arises  from  the 
words  *  perils  of  the  sea'  having  a 
different  meaning  in  the  two  instru- 
ments, but  from  the  context  or  gene- 
ral scope  and  purpose  of  the  contract 
of  carriage,  excluding,  in  certain 
cases,  the  operation  of  the  exception. 
It  would,  in  my  opinion,  be  very 
objectionable,  unless  well-  settled  au- 
thority compelled  it,  to  give  a  differ- 
ent meaning  to  the  same  words  oc- 
curring in  two  maritime  instruments. 
The  true  view  appears  to  me  to  be 
presented  by  Mr.  Justice  Willes  in 
his  j udgment,  &c."  His  loi*dship  then 
cited  the  words  above  quoted. 
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of  his  property,  or  an  expense  incurred  by  him,  in  order 
to  avert  a  total  loss  of  ship  and  cargo,  he  must  be  in  a 
position  to  prove  in  case  of  need  that  the  total  loss  in 
question  was  not  one  for  which,  as  being  brought  about 
by  the  fault  of  himself  or  of  some  servant  of  his  or  some 
person  for  whose  act  he  had  made  himself  responsible, 
he  himself  would  have  had  to  pay.  For,  if  the  loss  of 
ship  and  cargo  were  one  which  must  ultimately  have 
fallen  upon  himself,  it  cannot  be  said  that  any  sacrifice 
made  by  him  to  avert  that  loss  was  really  made  for  the 
benefit  of  any  one  except  himself.  This  limitation  to 
the  rule  of  contribution  for  sacrifices  has  become  of 
greater  practical  importance,  or  certainly  has  come  into 
greater  prominence,  in  this  country,  since  the  modern 
changes  of  procedure  which  have  assimilated  law  and 
equity,  greatly  enlarging  the  right  of  set-off,  placing  on 
the  same  bench  judges  trained  in  the  system  of  common 
law  and  in  that  of  courts  of  equity,  and  giving  to  both 
the  statutory  direction  that  '^wherever  there  is  any  con- 
flict or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law  with  reference  to  the  same 
matter,  the  rules  of  equity  shall  prevail "  (c). 

For  example,  the  shipowner,  in  every  contract  of 
affreightment,  impliedly  engages  with  the  shipper  of 
goods  that  his  ship,  on  the  commencement  of  her  voyage, 
is  seaworthy  for  that  voyage  and  supplied  with  a  com- 
petent CTew(d).  If,  then,  she  is  in  fact  not  so,  and  in 
consequence  the  cargo  suffers  damage  or  is  lost,  this  loss 

(c)  36  &  37  Vict.  c.  66,  8.  25  (11).  when  each  acted  alone?    See,  as  to 

This  clause  in  the  Judicature  Act  this  last  point,  a  dictum  by  Lord 

adds  no  doubt  to  the  difficulty  of  Esher  in  Pandorf  v.  Hamilton,  17 

forecasting  the  future  of  a  law  which  Q.  B.  D.  at  p.  673. 

is  to  be  the  fusion  of  two  dissimilar  {d)  Kopitoff  v.  WiUorij  1  Q.  B.  D. 

systems.    Which  of  the  two  is  to  377;  The  Qlei\fruxn,  10  P.  D.  103; 

have  the  stronger  influence  ?   what  Steel  v.  State  Line  S,S,  Co.,  3  Ap.  Ca. 

is  to  be  the  precise  authority  of  the  72  ;  Tattersall  v.  National  S,S,  Co,, 

precedents  of  either  during  the  time  12  Q.  B.  D.  at  p.  300. 
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must  fali  ou  the  sliipowmer ;  and  this  no  matter  whether 
the  loss  or  damage  is  directly  attributable  to  the  unsea- 
worthiness, as  by  sea-water  entering  through  a  hole  or 
leak  in  the  bottom  which  ought  not  to  be  there,  or  more 
directly  to  an  accident  or  sea  peril,  as  by  her  sinking  in 
a  gale  or  from  a  blow  of  the  sea,  which  her  plates  or 
fastenings  ought  to  have  been,  but  were  not,  strong 
enough  to  have  resisted.  If,  then,  the  owner  of  a  ship 
thus  unseaworthy,  or  his  servant  the  master,  makes  some 
sacrifice  or  goes  to  some  extraordinary  expense,  in  order 
to  prevent  such  a  loss  of  cargo  as  well  as  ship,  he  can 
claim  no  contribution  from  tl>e  cargo  as  general  average, 
for  in  saving  the  cargo  no  less  than  in  saving  the  ship  he 
ultimately  benefits  the  shipowner  alone.  Thus,  for  the 
cost  of  bringing  a  leaky  ship  into  a  port  of  refuge,  the 
shipowner  has  no  claim  upon  the  merchant  for  general 
average,  if  the  leak  were  occasioned  by  the  ship's  unsea- 
worthiness ;  nor  has  he  such  a  claim  even  upon  his  own 
underwriter  on  a  time  policy,  although  there  is  in  that 
policy  no  warranty  of  seaworthiness  (<?). 

Again,  although  in  the  contract  of  affreightment  the 
shipowner  usually  protects  himself  against  absolute  lia- 
bility towards  the  owner  or  shipper  of  cargo  by  such 
clauses  as  '^perils  of  the  seas,"  or  "  accidents  of  naviga- 
tion excepted,''  and  sometimes,  especially  in  the  case  of 
steamers,  with  very  elaborate  variations  on  that  theme, 
it  is  always  to  be  remembered  that  he  impliedly  under- 
takes to  use  all  reasonable  diligence  on  the  part  of  his 
servants  towards  performing  his  undertaking  to  deliver 
the  goods  at  their  destination  in  the  like  good  order  as 
when  shipped;    so   that   the   exceptions  he  makes  are 

(e)  Fawcus  v.  SarsficJd,  6  Ell.  &  Bl.  Brown.  &  Lush.  377.    And  see  Cargo 

199.  See  also  Worms  v.  Storey ^  11  Ex.  ex  Laertes^  Shipping  Gazette,  1  July, 

427 ;  26  L.  J.  Ex.  1 ;  Schloss  v.  Heriot,  1387. 
14  Scott,  C.  B.  (N.  S.)  o9 ;  The  Nor  way, 
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always  interpreted  as  operative  only  in  case  these  perils 
and  accidents  render  that  performance  impossible  in 
spite  of  all  such  reasonable  diligence  (/).  Here,  again, 
we  are  to  look  to  the  causa  catisans.  If,  without  a  gale, 
or  fog,  or  any  accident,  the  master,  by  a  blunder  in  his 
reckoning,  or  a  seaman,  by  steering  badly  or  neglect 
of  soundings,  runs  the  ship  ashore,  the  owner  must  get 
her  off  at  his  own  expense,  and  pay  for  any  damage 
done  to  the  cargo :  he  cannot  ask  the  cargo  to  contri- 
bute (ff).  In  the  case  of  a  collision  with  another  ship, 
the  position  is  the  same,  providing  the  collision  is  the 
result  merely  of  some  fault  on  board  his  own  ship. 
Even  if  it  be  fault  of  the  other  ship,  this,  it  was  lately 
held,  though  since  overruled,  does  not  come  under  the 
head  of  "  perils  of  the  seas,"  so  as  to  excuse  the  ship- 
owner from  liability  towards  the  owners  of  his  own  cargo, 
when  this  is  the  sole  protecting  clause  in  his  bill  of 
lading  (A);  though  such  a  mishap  does  fall  within  the 
phrase  "  accidents  of  navigation"  («).     How  the  law  may 


(/)  That  is,  as  pointed  out  by  Lord 
Blackburn  {ante,  note  {h)  to  p.  29), 
unless  there  is  in  the  biU  of  lading 
some  special  clause  to  the  contrary, 
such  as  **  whether  caused  by  the 
negligence  of  the  crew,  or  not." 

{g)  Ettnck  {Prehn  v.  Bailey),  6  P. 
D.  127,  at  pp.  133,  135.  "  If  the 
plaintiff,"  said  Brett,  L.  J.,  "  had  not 
been  in  any  fault,  I  am  inclined,  at 
present,  to  think  that  he  would  haye 
been  entitled  to  claim  from  the  de- 
fendant if  it  was  a  general  average 
contribution.  But  he  has  been  in 
fault,  and  the  authorities  are  conclu- 
sive that  if  the  general  average  con- 
tribution which  he  claims  is  a  gene- 
ral average  contribution  which  arose 
by  reason  of  a  default  of  his,  he  can- 
not claim  an3rthing"  (at  p.  135). 
See  also  BolnM<m  y.  Price,  2  Q.  B. 

L. 


D.  91 ;  per  WiUes,  J.,  in  Johnson  v. 
Chapman,  19  C.  B.  (N.  S.)  563,  at 
p.  581. 

{h)  Woodley  v.  Mxchell,  11  Q.  B. 
D.  47,  at  p.  51. 

(»)  The  Sailing  Ship  Oaraton  Co,  v. 
Hickie,  18  Q.  B.  D.  17.  French,  Q.O., 
in  arguing  this  case,  contended  that 
the  term  **  accidents  of  navigation  " 
meant  something  more  than  **  perils 
of  the  seas,"  and  that  the  possibility  of 
damage  through  the  negligent  navi- 
gation on  the  part  of  other  ships  one 
might  fall  in  with,  was  one  of  the 
most  obvious  dangers  of  navigation. 
It  was  otherwise  with  one's  own  neg- 
ligence. '  *  If  a  man  were  to  go  blind- 
fold along  the  streets,"  Lord  Bram- 
well  once  said,  **  and  to  run  against 
something,  could  you  say  he  had 
met  with  an  accident  ^   It  is  different 
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Btand  in  those  mixed  cases  where  accideut,  such  as  gale 
or  fogy  may  combine  with  bad  seamanship  on  the  part  of 
his  own  vessel,  to  bring  about  a  collision,  may  be  re- 
garded as  still  an  open  question  (/). 

The  broad  principle  may  be  laid  down,  then,  that 
no  one  can  make  a  claim  for  general  average  contribu- 
tion, if  the  danger,  to  avert  which  the  sacrifice  was  made, 
has  arisen  from  the  fault  of  the  claimant  or  of  some  one 
for  whose  acts  the  claimant  has  made  himself,  or  is  made 
by  law,  responsible  towards  the  co-contributors  (k). 


witih  the  man  he  runs  against.  He 
might  fairly  say  he  had  met  with  an 
accident,  a  peril  which  was  liable  to 
happen  to  any  man  who  goes  out  in 
the  road  and  meets  with  negligent 
people."  {Lloyd  v.  General  Iron  Screw 
Collier  Co,,  3  H.  &  0.  284.)  And  this 
was  the  yiew  unanimously  adopted 
by  the  Court  of  Appeal.  (18  Q.  B.  D. 
at  p.  20.)  Again,  in  the  House  of 
Lords,  it  was  held  that  the  decision 
of  the  Court  of  Appeal  in  Woodley  y. 
MicMl  (11  Q.  B.  D.  47)  could  not  be 
upheld:  that  *' perils  of  the  sea" 
could  nothaye  a  different  meaning 
in  a  policy  of  insurance  and  in  a  bill 
of  lading ;  and  that  a  loss  by  foun- 
dering, owing  to  a  collision,  eyen 
when  the  collision  results  from  the 
negligence  of  that  other  yessel,  is  a 
loss  by  "  perils  of  the  seas."  The 
application  of  the  doctrine  of  cavsa 
causans  appears,  in  short,  to  go  no 
further  than  as  defined  by  Willes,  J., 
in  Grill  y.  Iron  Screw  Collier  Co,, 
set  forth  aboye  in  note  (6),  at  p.  29. 
{Wilson  y.  Owners  of  Cargo,  per 
Xantho,  July  14,  1887.) 

{j)  In  the  case  of  The  Xantho,  both 
Lord  Esher  and Bowen,  LL.  J.,  noted 
these  mixed  cases  as  likely  to  occur, 
and  declined  to  giye  an  opinion  con- 
cerning them.  **  There  may  also,  no 
doubt/'  said  Lord  Esher,  **be  mixed 


cases,  which  I  will  not  discuss  now.  .  . 
There  may  be  cases  where  the  loss 
has  been  caused  both  by  negligence 
and  by  a  peril  of  the  sea."  (11  P.  D. 
at  p.  172.)  Bowen,  L.  J.,  said: — 
''It  was  held  in  Woodley  y.  Michell 
(11  a  B.  D.  47),  that  where  there 
was  no  possibility  that  the  accident 
arose  from  the  action  in  any  degree 
of  the  elements,  and  where  the  facts 
tended  to  the  conclusion  that  the 
other  ship  was  in  fault,  the  collision 
was  not  a  peril  of  the  sea ;  by  that 

decision  we  are  bound The 

second  class  of  cases,  in  which  there 
may  be  negligence  on  the  part  of  one 
or  both  of  the  ships,  and  also  a  con- 
tribution to  the  accident  by  the  force 
of  wind  or  wayes,  I  will  not  now  dis- 
cuss" (11  P.  D.  at  p.  176). 

{k)  This  is  not  ^e  same  thing  as 
to  say  that  there  can  be  no  claim  for 
general  ayerage  if  the  danger  has 
arisen  from  the  fault  of  the  ship- 
owner or  his  seryants.  A  party  who 
has  not  himself  been  in  fault,  e,  g,,  an 
owner  of  cargo,  may  haye  such  a 
claim.  This  is  illustrated  by  a  de- 
cision of  the  Admiralty  Division  in 
the  case  of  The  Argo,  This  ship 
haying  been  run  aground  through 
faulty  navigation,  the  shipowner  was 
held  not  entitled  to  claim  as  general 
ayerage  the  expense  inourred  by  him 
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§  5.  The  question  of  cause  leads  naturally  to  that  RniM  as  to 
of  consequences.     To  what  extent,  according  to  English 
law,  is  the  act  of  sacrifice,  which  gives  rise  to  contri- 
bution, to  be  followed  out  to  its  more  or  less  remote 
consequences  ? 

This  is  not  fully  expressed  in  the  definition.  The 
Hhodian  maxim  says  nothing  whatever  about  it.  Law- 
rence's axiom,  "  all  loss  which  arises  in  consequence,"  if 
taken  quite  literally,  which,  however,  it  probably  was 
never  meant  to  be,  might  go  too  far.  It  can  hardly  be 
intended,  apparently,  that  every  loss  which  would  not 
or  could  not  have  taken  place,  had  the  sacrifice  not  been 
made,  must  be  replaced  by  contribution.  The  cutting 
away  of  a  mast,  for  example,  while  saving  the  ship  and 
cargo  from  some  imminent  danger,  may,  by  retarding 
the  ship's  sailing,  bring  them  within  the  action  of  some 
new  danger,  from  which  they  would  otherwise  have 
been  free  through  having  reached  their  destination. 
Suppose  that  from  this  cause  she  were  to  fall  into  an 
enemy's  hands,  it  could  hardly  be  contended  that  the 
loss  by  capture  should  be  replaced  by  contribution  as  a 
consequence  of  cutting  away  the  mast.  This  illustra- 
tion may  suggest,    indeed,  a    possible   solution  of   our 


in  getting  the  ship  and  cargo  off  the 
strand,  bnt  the  owner  of  the  cargo 
was  entitled  to  recoyer  contribution 
from  the  shipowner  as  general  aver- 
age towards  the  loss  of  cargo  jet- 
tisoned for  that  purpose.  {Argo, 
Maritime  Begister,  24  March,  1882.) 
The  cargo-owner  in  this  case  might 
presumably  have  gone  further,  and 
claimed  from  the  shipowner  the  en- 
tire loss.  But  as  an  owner  of  cargo 
jettisoned  may,  if  he  pleases,  claim 
from  each  contributor  direct  {Doh» 
9on  y.  WHion,  3  Camp.  480),  and  as 


the  fault  of  the  shipowner  would 
hardly  be  an  answer,  as  between  one 
owner  of  cargo  and  another,  to  such 
a  claim,  it  would  seem  that  there 
would,  in  a  case  like  that  of  The 
Argo,  be  a  double  remedy.  The 
merchant  may  either  claim  aU  at 
once  from  the  shipowner,  or  he  may 
demand  rateable  contribution  from 
each  who  has  gained  from  his  gift 
or  sacrifice,  leaving  his  fellow-mer- 
chants to  their  ultimate  remedy 
against  the  shipowner  who  was  in 
fault. 


d2 
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diflSculty.  May  it,  perhaps,  be  laid  down  that  as  cause  and 
consequence  are  correlatives,  and  as  we  have  seen  that, 
in  determining  what  is  to  be  regarded  as  the  cause  of  a 
general  average  act,  we  are  to  look,  not  to  the  causa 
proximaj  but  to  the  cau^sa  causanSy  or  real  eflScient  cause, 
we  must  follow  the  same  rule  with  regard  to  its  con- 
sequences ?  This  woidd  lead  us,  in  many  cases,  not  to 
bring  in  those  consequences  of  which  the  sacrifice  is 
merely  the  causa  sine  qua  non. 

In  the  case  of  The  Notting  Hilly  in  1884,  Brett,  M.  R., 
speaking  generally  as  to  the  principles  of  English  law 
with  regard  to  remoteness  of  damage,  says : — 

"  The  rule  with  regard  to  remoteness  of  damage  is 
precisely  the  same  whether  the  damages  are  claimed  in 
actions  of  contract  or  of  tort,  and  it  has  been  laid  down 
many  times,  both  in  Hadley  v.  Bazendale  (k)  and  other 
cases.  In  Mayne  on  Damages  (3rd  edit.),  at  p.  39,  it  is 
thus  stated  :  *  The  first,  and  in  fact  the  only,  inquiry  in 
such  cases  is,  whether  the  damage  complained  of  is  the 
natural  and  reasonable  result  of  the  defendant's  act  ?  It 
will  assume  the  character  if  it  can  be  shown  to  be  such  a 
consequence  as  in  the  ordinary  course  of  things  would 
flow  from  the  act,  or,  in  cases  of  contract,  if  it  appears 
to  have  been  contemplated  by  both  parties ' "  (I). 

Applying  this  rule  more  closely  to  general  average, 
it  may  be  thought  that,  since  we  have  to  determine  quod 
pro  omnibus  datum  esty  and  since  giving  must  always 
imply  an  intention  to  give,  what  we  have  here  to  ascer- 
tain must  be,  what  loss  at  once  has  in  fact  occurred,  and 
likewise  must  be  regarded  as  the  natural  and  reasonable 
resxdt  of  the  act  of  sacrifice  ?  or,  in  other  words,  what  the 


{k)  9  Ex.  341 ;  2  C.  L.  E.  517  ;  23      at  p.  113.    In  the  4th  (latest)  edition 
L.  J.  (Ex.)  179;  18  Jur.  358.  of  Mayne  on  Damages,  this  passage 

(/)  The  NoUing  HiU,  9  P.  D.  105,      is  found  at  p.  45. 
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shipmaster  would  naturally,  or  might  reasonably,  have 
intended  to  give  for  all  when  he  resolved  upon  the  act  ? 
If,  then,  upon  the  act  of  sacrifice  any  loss  ensues,  which 
the  master  did  not  in  fact  bring  before  his  mind  at  the 
time  of  making  the  sacrifice,  it  would  have  to  be  con- 
sidered whether  it  were  such  a  loss  as  he  naturally  might 
or  reasonably  ought  to  have  taken  account  of  (m). 

It  must  further  be  borne  in  mind,  in  applying  this 
principle,  more  particularly  to  sacrifices  consisting  of 
disbursements,  that  for  several  purposes  it  is  occasionally 
necessary  to  group  together  a  series  of  consecutive  events 
or  situations,  as  for  practical  purposes  constituting  one 
entire  operation,  and  to  treat  this  aggregate  as  the  cause  of 
whatever  loss  is  in  this  sense  the  consequence  of  any  part 
of  it.  The  rescuing  of  a  ship  and  cargo  from  a  position 
of  danger  {e.ff.^  when  sunk,  or  aground,  or  requiring  to 
be  carried  into  a  port  of  refuge),  may  not  be  practicable 
by  any  single  measure,  to  be  resolved  on  and  completed 
in  the  same  hour  or  even  day ;  it  may  require  a  series  of 
exceptional  measures,  each  only  to  begin  when  the  pre- 
vious one  is  completed,  each  perhaps  involving  an  extra- 
ordinary expenditure,  yet  each  of  no  value  as  means 
towards  the  common  end,  unless  followed  up  by  the 
others.  Such  a  series  must  evidently  be  treated  as  a 
whole,  and  cannot  be  properly  treated  without  bringing 
in  all  those  consequences  which  might  have  been,  and  by 
a  judicious  shipmaster  or  other  actor  of  the  sacrifice 
would  have  been,  taken  into   account  in   determining 


(m)  This  question,  as  from  its 
metaphysical  cliaracter  might  have 
been  anticipated,  appears  to  have 
been  much  considered  by  the  learned 
framers  of  the  German  Code;  and 
the  result  is  summed  up  by  XJlrich, 
in    his  valuable   book   on   general 


ayerage,  to  the  effect  that  those  con- 
sequences should  be  brought  in  which 
either  were  or  ought  to  haye  been 
foreseen  in  making  the  sacrifice,  or 
which  stood  in  causal  connection  with 
it.  (IJlrioh,  Qrosse-Hayerei,  p.  5; 
see  Appendix  E.,  p.  426.) 
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whether  or  not  to  embark  in  that  series    of    opera- 
tions (n). 


Maxim  of 
adjustment. 


Is  eventaal 
Baooess  neces- 
flaiyP 


§  6.  On  that  principle  of  natural  justice  embodied 
in  the  maxim  so  long  used  on  the  equity  side  of  our 
courts,  "  He  who  claims  equity  must  render  equity,"  it 
has  from  time  immemorial,  and  in  all  countries,  been 
the  rule,  in  adjusting  general  average,  that  the  property 
which  has  been  sacrificed  shall  bear  its  share  as  a  con- 
tributor no  less  than  if  it  had  been  saved.  More  pre- 
cisely, the  contribution  is  to  be  so  regulated  as  to  make 
it  in  result  immaterial  to  each,  whose  property  shall  in 
the  first  instance  have  been  taken,  whose  money  spent, 
or  whose  credit  pledged,  for  the  safety  of  all  (o). 

This  consideration,  which  belongs  properly  to  the 
second  part  of  this  volume,  that  which  treats  of  Adjust- 
ment, enables  us  for  the  present  to  postpone  the  discus- 
sion of  several  questions  which  have  heretofore  been  less 
properly  introduced  in  this  place,  the  proper  business  of 
which  is  to  deal  with  the  conditions  which  must  deter- 
mine whether  a  loss  should  or  should  not  form  the 
subject  of  general  average. 

(a)  Suppose,  for  instance,  that  a  sacrifice  is  not  per- 
fectly successful :  the  ship  and  cargo  may  be  saved  by  it 
for  the  moment,  but  may  be  lost  or  damaged  by  a  sub- 
sequent accident.  Shall  there  be  no  contribution?  or 
shall  the  cargo  sacrificed  be  better  off,  by  escaping  the 
subsequent  damage,  than  the  remainder  of  the  property  ? 
Or,  in  ca^e  the  sacrifice  has  consisted  of  an  absolute 
outlay  of  money,  shall  the  man  who  has  advanced  this 
money  at  first  be  left  finally  in  a  worse  position  than  if 
the  sacrifice  had  been  made  in  kind,  as  well  as  worse  off 


(fi)  Poa,  Chap.  IV.  §  m. 


(o)  Am.  Ins.  (2nd  edit.),  p.  937. 
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than  his  co-adTenturers,  bv  beino:  left  with  the  losss  of 
his  money  and  likewise  of  his  property  ? 

To  all  such  questions  the  short  answer  here  is:  these 
difficulties  must  all  be  subordinated  to  the  principle  above 
laid  down,  namelv,  that  in  result  no  one  is  to  be  better 
off,  nor  yet  worse  off,  than  if,  instead  of  his,  some  other 
party  s  property  had  been  given  for  the  sake  of  alL  IIow 
this  is  to  be  done  is  a  question  of  adjustment,  and  will 
be  considered  in  its  place. 

One  or  two  other  preliminary  questions,  of  a  some- 
what  similar  character  to  these,  require  a  fuller  conside* 
ration,  for  which  this  seems  to  be  the  most  conTonient 
place. 

(b)  Danger,  there  can  be  no  doubt,  is  a  necessary  i>aBgtr. 
condition  of  general  average.  This  is  implied  in  the 
definition  itself,  whether  we  take  the  Rhodian  maxim  or 
that  of  ilr.  Justice  Lawrence.  The  old  writers  have 
laid  down  that  the  sacrifice  must  not  be  the  result  of 
a  panic  fear  (/>),  that  it  must  be  reasonable  (9),  and  must 
have  been  made  to  avert  "  an  imminent  danger"  (r) ;  by 
which  word  "  imminent,"  however,  is  apparently  meant 
no  more  than  "  real"  or  substantial,"  for  there  is  no 
reason  to  suppose  it  was  intended  to  discourage  tlio  judi- 
cious making  of  a  timely  sacrifice  to  aVeii;  a  danger 
approaching  in  the  future  («).  I  believe  it  cannot  bo 
shown  by  authorities,  nor  do  I  think  it  is  the  fact,  that 
the  law  of  England  has  gone  further,  in  defining  the 
quantum  of  danger,  than  this.  Is  it  desirable  or  prac- 
ticable to  do  more  ? 


{p)  Emerigon,  Ass.,  0. 12,  seot.  39,  Bohiruon y.  Price,  2  Q.  B.  D.  01,  29d. 

$  6.  («)  As  in  the  case  put  by  Kolly, 

{q)  Andersen  y.    Ocean  8,8.   Co.,  0.  B.  (L.  B.  7  Ex.  at  p.  62),  of  a 

10  Ap.  Ca.  107.  jettison  to  preyent  being  neaped  in 

(r)  Harriion  y.  Bank  of  Austral-  a  port  of  refuge. 
(Mia,  L.  B.  7  Ex.  39,  at  p.  48.  See  also 
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The  great  utility  of  the  rule  of  general  average,  we 
must  bear  in  mind,  consists  in  its  simplifying  the  action 
of  a  shipmaster  in  those  critical  occasions  when  he  has 
to  resolve,  often  at  a  moment's  notice,  whether  or  not 
to  incur  a  certain  loss  in  order  to  avert  the  danger  of 
a  loss,  as  yet  uncertain,  but  more  serious  (<).  This  ad- 
vantage would  be  to  a  certain  extent  counteracted  if  this 
rule  of  general  average  were  to  introduce  fresh  distinc- 
tions, artificial  and  perplexing,  yet  which  the  master 
would  be  obliged  at  this  moment  of  danger  to  bring 
before  his  mind.  The  extent  and  imminence  of  the 
danger,  on  the  one  side,  and  the  value  and  probable 
results  of  the  sacrifice  on  the  other,  vary  in  each  case. 
Some  rough  equation  between  the  two,  sufficient  to 
determine  his  action,  he  must  make  as  well  as  he  can. 
Can  landsmen,  however  skilled  in  metaphysics,  lay  down 
for  him  any  more  precise  rules,  which  at  such  a  moment 
will  be  more  likely  to  enlighten  than  to  perplex  his 
decision  ? 
Alternative  Landsmen,  however,  of  eminence,  if  not  of  what  is 

^^'  technically  called  authority,  have  essayed  this  difficult 

task,  thinking  it  necessary  that  a  hard  and  fast  line 
should  be  laid  down  as  to  how  much  danger  is  requisite 
to  justify  an  act  of  sacrifice.  They  have  not,  indeed, 
been  of  one  mind  on  the  question.  Some  have  argued 
that  the  destruction  of  property  by  an  act  of  will  cannot 
be  called  a  sacrifice  unless  there  were  some  other  alter- 
native besides  that  of  destroying  this  particular  thing,  or 
being  totally  lost  if  you  do  not ;  for,  they  argue  with 
some  force,  this  particular  thing  was  at  that  moment  of 
no  value,  since  it  must  have  been  lost  in  either  caise. 
Such,  though  they  u^e  different  formulas,  seems  to  have 

{t)  Ante,  Litr.  p.  14. 
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been  the  opinion  of  Stevens  and  Benecke(w).  This  doc- 
trine, however,  has  been  discredited  by  actual  judgments 
in  our  courts.  For,  if  a  cargo  is  on  fire,  and  the  fire  can 
only  be  put  out  by  pouring  in  water,  it  is  now  decided 
that  the  damage  done  by  pouring  water  in  is  to  be  re- 
placed as  general  average.  Quite  latterly,  Mr.  Mac- 
lachlan,  the  learned  editor  of  the  later  editions  of  Amould 
on  Insurance,  propounds  a  doctrine  which,  if  I  un- 
derstand it,  resembles  that  of  Stevens  and  Benecke  in 
being  self-engendered  and  therefore  self-evident,  but 
otherwise  goes  beyond  and  apart  from  it,  in  affirming 
that  there  must  be  an  alternative  to  total  loss,  but  yet 
that  that  alternative  must  be  no  other  than  the  one 
selected  by  the  master  (a:).     Baily,  again,  no  less  strenu- 


(tt)  Stevens  on  Average,  p.  7 ; 
Benecke,  Ins.  p.  170.  This  meta- 
physical difficulty,  indeed,  is  only 
part  of  a  still  more  comprehensive 
difficulty,  which,  if  admissible  at  all, 
ought  in  consistency  to  be  so  formu- 
lated as  to  be  fatal  to  all  contribution 
to  general  average.  At  the  time 
when  the  sacrifice  was  resolved  on, 
forces  were  in  existence  which  abso- 
lutely determined  the  fate  of  the 
vessel  one  way  or  the  other,  so  that, 
had  the  sacrifice  not  been  made,  she 
must  either  have  perished  or  not  have 
perished.  If  she  would  have  perished 
without  the  sacrifice,  the  sacrifice 
caused  no  loss  to  any  one.  If  she 
would  not  have  perished,  the  sacrifice 
did  no  good  to  any  one.  The  obvious 
answer  is,  at  the  time  of  the  sacrifice 
the  master  did  not  and  could  not 
know  which  way  the  event  would 
have  been  had  he  not  made  the  sacri- 
fice, and  this  uncertainty  in  his 
mind  was  a  sufficient  justification  for 
his  conduct,  provided  that  his  action 
was  reasonable.  This  holds  good 
equally,  whether  at  that  time  there 


were  or  were  not  two  possible  ways 
of  escape  to  choose  between. 

(x)  Amould,  Ins.  6th  edit.  p.  856. 
I  am  not  certain  that  I  have  rightly 
understood  this  passage,  which  is 
perhaps  somewhat  obscure.  It  is  as 
follows : — **  There  must  be  an  alter- 
native to  total  loss;  otherwise  any 
effort  to  avert  it,  however  instinctive, 
is  wilful  and  worthless,  and  conse- 
quently quite  unrecognizable  by 
human  law.  Moreover,  if  there  be 
another  alternative  besides  the  one 
selected  by  the  master,  total  loss  is 
not  so  proximate  "  [imminent  ?]  "as 
to  call  into  operation  the  law  which 
places  the  whole  expedition  in  his 
discretion,  and  then  clothes  his  ex- 
ercise thereof  with  its  authority." 
Can  this  second  sentence  mean  that, 
if  for  example  a  ship  is  on  shore,  and 
can  be  got  off  either  by  jettisoning 
cargo  or  by  hiring  a  tug,  and  the 
master  elects  the  latter,  which  is  in 
fact  the  cheaper,  course,  and  the  ship 
is  thereby  got  off,  the  cost  of  the 
tug  is  not  proi>erly  the  subject  of 
general  average?    And  yet,  if  not 
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ously  contends  that,  in  order  to  justify  a  sacrifice,  there 
must  be  a  moral  certainty  of  total  loss  if  the  sacrifice  be 
not  made  (y).  In  the  course  of  my  experience  I  have 
never  known  a  case  in  which  any  of  these  conflicting 
theories  have  proved  of  the  slightest  practical  guidance. 
Ofthedifl-  (c)  On  much  higher  authority  than  any  of  these, 

tinotion  of  ,  •• 

extxTiordinaiy  but  stiU  Only  on  the  authority  of  a  single  judge  or 
in  degree.  dccision,  rosts  another  distinction  perhaps  equally  arti- 
ficial, and  equally  hard  to  reconcile  with  the  broad 
simplicity  of  the  Rhodian  maxim  or  that  of  Law- 
rence, J.  Disbursements,  it  has  been  said,  must,  in 
order  to  give  rise  to  a  claim  for  general  average,  be 
extraordinary,  not  merely  in  degree  but  in  kind.  For 
example,  the  extraordinary  consumption  of  a  steamer's 
coals,  or  the  enhancement  of  the  wages  of  her  crew, 
resulting  from  some  measure  out  of  the  common  course, 
such  as  bearing  up  for  a  port  of  distress,  for  the  common 
preservation,  ought  not,  it  has  been  said,  to  be  the  sub- 
ject of  genei'al  average;  for^  said  the  learned  judge, 
"though  the  measure  taken  caused  the  disbursement 
to  be  extraordinarily  heavy,  it  did  not  render  it  an 
extraordinary  disbursement.  ...  It  does  not  resemble 
the  case  of  a  master  hiring  extra  hands  to  pump  when 
his  crew  are  unable  to  keep  the  vessel  afloat,  or  any 
other  expenditure  which  not  only  is  extraordinary  in 
amount,  but  is  incurred  to  procure  some  service  extra- 
ordinary in  its  nature"  {z\ 

this,  what   does    it  mean?     This,  general   average  contribution;  and 

however,  is   distinctly   at  variance  because   an   apparently   alternative 

•with  the  words  of  Brett,  L.  J.,  in  mode  of  proceeding  existed,  the  cap- 

WhiUcrow  Wirt  Co,  v.  Savill  (8  Q.  B.  tain  cannot  be  said  to  have  acted 

D.  653) :  '*  It  has  been  said  that  the  unreasonably." 

defendant's  vessel  migbt  have  been         {y)   Bally,    Gen.   Av.    2nd    edit. 

scuttled "    [instead    of   pouring   in  p.  Id. 

water  to  extinguish  a  fire],  "but  the         (2)  Per  Blackburn,  J.,  in  Wilson 

expense  of  raising  and  repairing  her  v.  Bank  of  Victoria,  L.  B.  2  Q.  B. 

would  have  entitled  her  owners  to  a  203,  at  p.  212. 
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Notwithstanding  the  high  authority  on  which  this 
dictum  rests,  it  is  difficult  not  to  doubt  whether  the 
ground  of  it  is  tenable.  In  a  mercantile  sense,  there  is 
no  such  distinction  between  hiring  extra  hands  and 
keeping  the  hands  you  have  for  an  extra  length  of  time, 
so  as  to  enhance  the  wages  you  are  to  pay  them,  as 
would  justify  you  in  calling  the  former  and  not  the 
latter  a  sacrifice  or  a  something  given. '  That  this  is  so,  is 
proved  by  the  fact  that  in  many,  perhaps  in  most, 
countries  this  enhancement  of  wages  is  made  the  subject 
of  general  average,  whenever  the  operation  which  has 
led  to  it  is  recognized  as  a  step  taken  out  of  the  common 
course,  and  taken  for  the  common  safety;  and  that  in 
this  country  shipowners,  it  may  be  said  without  an 
exception,  recognize  it  for  a  grievance  that  the  like 
measure  is  not  dealt  out  to  them.  The  question  must 
be  more  fully  discussed  elsewhere :  all  that  is  properly 
in  place  here  is  to  point  out  that  it  would  be  contrary 
to  the  spirit  of  the  English  mercantile  law,  and,  there- 
fore, is  not  self-evidently  the  right  course,  to  interpret 
the  words  ^^  sacrifice"  or  *^  gift  for  all,"  in  this  definition, 
in  any  other  than  the  ordinary  mercantile  sense  which 
these  words  bear. 


(    44    ) 
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§  7.  Following  out  the  division  of  the  subject  already 
laid  down  (§  1),  we  now  enter  upon  the  first  divi- 
sion, and  proceed  to  examine,  not  theoretically,  but 
as  a  matter  of  historical  fact,  what  losses  or  expendi- 
tures have  authoritatively  been  decided  by  the  English 
superior  courts  to  be  the  proper  subjects  of  general 
average.  General  average,  previously  to  the  passing  of 
the  Supreme  Court  of  Judicature  Act,  1873,  fell  within 
the  jurisdiction  of  the  common  law  courts,  and  was, 
therefore,  subject  to  the  rules  of  common  law;  but  since 
that  Act,  under  the  statutory  rule  above  referred  to  (a), 

(a)  36  &  37  Vict.  c.  66,  s.  25  (11) ;  anU,  §  4,  p.  30. 
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is  liable  to  be^  and  as  we  shall  see  has  within  the  last 
few  years  in  fact  been,  developed  in  a  manner  better 
adapted  to  the  more  extended  remedies  and  perhaps 
more  comprehensive  spirit  embodied,  in  the  rules  of 
equity.  What  effect  this  change  may  have  on  the  value 
of  the  older  decisions  as  precedents  remains  to  be 
seen  (b).  Be  this  as  it  may,  it  is  evidently  advisable,  in 
studying  these  older  decisions,  constantly  to  bear  in 
mind  the  peculiar  conditions  under  which  questions  of 
the  law  merchant,  and  particularly  questions  of  general 
average,  bills  of  exchange,  affreightment,  and  marine 
insurance,  were  in  those  times,  especially  in  the  earlier 
portion  of  them,  dealt  with  in  our  common  law  courts, 
as  belonging  to  a  science,  brought  in  by  Italian  immi- 
grants, adopted  by  English  merchants,  regulated  by 
abnormal  tribunals  of  their  own,  and  thus  constituting  a 
sort  of  inner  community,  the  members  of  which,  down  to 
a  period  within  living  memory,  not  merely  supplemented 
the  decisions  of  courts  of  law  with  customs  and  rules 
of  their  own  framing,  but  were  apt  to  look  upon  the 
referring  of  any  very  diflScult  question  of  sea-law  to  a 
court  of  common  law  with  a  certain  suspicion  or  uneasi- 
ness, as  going  to  outsiders,  very  powerful,  indeed,  in 
point  of  language  and  reasoning,  but  not,  perhaps, 
imbued  with  the  true  spirit  of  the  science.  This  un- 
worthy feeling  has  now  almost,  if  not  quite,  passed 
away ;  probably  the  larger  equity  which  is  beginning  to 
display  itself  will,  before  long,  dispel  the  last  vestiges 
of  it. 

In  this  and  the  next  three  chapters,  which  together 
make  up  the  first  division  above  referred  to,  I  have  laid 
before  myself  as  my  main  purpose,  so  to  exhibit  what 
has  been  decided  in  the  past,  that  the  exhibition  may 

(h)  Ante,  p.  30,  n.  (c). 
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be  serviceable  towards  forecasting  questions  not  yet 
determined.  For  this  purpose  it  is  necessary  scrupu- 
lously, even  superstitiously,  to  set  forth  the  narrative 
unmixed  with,  or  at  least  unconfused  by,  speculation. 
The  narrative,  whicli  is  of  course  by  far  the  most 
valuable  portion,  I  have  endeavoured  to  make  clear  and 
complete;  never  purposely  omitting  that  which  may 
make  either  for  or  against  the  conclusions  which  I  myself 
may  favour,  nor  giving,  if  I  could  prevent  it,  undue 
prominence  to  either  side.  If ,  as  I  fear,  I  may  have 
failed  in  the  complete  performance  of  this  undertaking, 
I  can  only  throw  myself  on  my  reader's  indulgence; 
requesting  him,  if  he  should  find  any  omission  or  error 
in  this  statement  of  the  authorities,  kindly  to  let  me 
know  of  it,  in  order  that  I  may  set  it  right,  if  I  can,  in 
a  later  edition. 

For  convenience  of  reference,  this  question,  What 
losses  or  expenses  fall  within  the  definition  of  General 
Average?  is  divided  under  the  three  main  heads — 
Sacrifices  of  Cargo,  Sacrifices  of  parts  of  the  Ship,  and 
Extraordinary  Expenditures,  which  last,  on  account  of 
its  complexity,  is  yet  further  subdivided.  Of  these, 
sacrifices  of  cargo  are  taken  first,  not  only  because  one 
of  them,  namely,  jettison,  or  throwing  overboard  of 
cargo  to  lighten  a  ship,  was  by  far  the  earliest  to  come 
under  the  notice  of  the  English  courts,  but  also  because 
this  branch  of  the  subject  is  in  its  nature  certainly  the 
most  simple.  This  arises  from  the  circumstance  that 
the  sacrificing  of  cargo  must  always  be  an  act  out  of  the 
common  course  of  a  voyage,  as  being  a  thing  which 
never  takes  place  when  the  voyage  is  prosperous,  i.e.y 
free  from  mishap  resulting  from  the  accidents  of  naviga- 
tion ;  which  cannot  be  said  of  either  of  the  other  two, 
since  some  ordinary  expenditures,  and  some  ordinary 
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consumption  of  the  ship's  tackle  and  apparel  in  exposure 
to  the  wear  and  tear  of  a  voyage  under  varying  circum- 
stances of  weather,  must  always  be  expected  by  a  ship- 
owner; so  that  in  the  latter  two  cases  we  have  to 
distinguish  between  these  and  such  losses  as  are  properly 
to  be  treated  a3  sacrifices, — ^a  difficulty  from  which  we 
are  exempted  in  dealing  with  sacrifices  of  cargo. 

In  the  present  chapter,  then,  we  must  begin  with 
Jettison. 

Jettison. 

§  8.  The  first,  and  this  only  incidental,  mention  of  Mwt^t  Cate. 
contribution  towards  jettison  to  be  found  in  our  law  books 
is  given  in  Coke's  Reports,  as  occurring  in  the  6th  year 
of  King  James  I.'s  reign,  under  the  title  of  Mouse^s 
Case  (c).  One  Mouse,  who  had  on  board  a  ferryboat,  for 
carriage  from  Gravesend  to  London,  a  casket  and  a 
hundred  and  thirteen  pounds,  sued  one  of  his  fellow 
passengers  for  throwing  these  efiFects  into  the  river.  The 
defence  made  was,  that  on  the  way  a  great  tempest 
arose,  and  it  was  necessary  to  throw  these  and  other 
effects  over  to  save  the  lives  of  all  on  board.  At  the 
trial  it  was  proved  that,  if  the  things  had  not  been  cast 
out  of  the  barge,  the  passengers  had  been  droMmed ;  and 
that  levandi  causd  they  were  ejected,  some  by  one  pas- 
senger, and  some  by  another ;  and  upon  this  the  plaintiff 
was  nonsuit.  It  was  resolved  by  the  whole  court  that 
what  the  passengers  had  done,  being  to  save  their  lives, 
it  was  lawful  for  them  to  do.  The  report  continues  as 
follows : — - 

"  It  was  also  resolved  that  although  the  ferryman 
surcharge  the  barge,  yet,  for  safety  of  the  lives  of  pas- 
sengers in  such  a  time  and  accident  of  necessity,  it  is 

(c)  12  Co.  Bep.  63. 
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lawful  for  any  passenger  to  cast  the  things  out  of  the 
barge,  and  the  owners  shall  have  their  remedy  upon  the 
surcharge  against  the  ferryman,  for  the  fault  was  in  him 
for  the  surcharge;  but  if  no  surcharge  was,  but  the 
danger  accrued  only  by  the  act  of  God,  as  by  tempest, 
no  default  being  in  the  ferryman,  every  one  ought  to 
bear  his  loss  for  the  safeguard  and  life  of  a  man,  for 
interest  reipuhlicce  quod  homines  conserventur  .... 
Plucking  down  of  a  house,  &c.,  and  this  pro  bono  publico; 
et  conservatio  vitce  hominis  est  bonum  publicum.  So  if  a 
tempest  arise  in  the  sea,  levandi  navis  causd^  and  for 
salvation  of  the  lives  of  men,  it  may  be  lawful  for 
passengers  to  cast  over  the  merchandizes"  (rf). 

Lord  Stowell,  in  the  case  of  The  GratitudinCy  in 
1801,  speaks  as  follows  concerning  jettison: — 

"  Though  in  the  ordinary  state  of  things  the  master 
of  a  ship  is  a  stranger  to  the  cargo,  beyond  the  purposes 
of  safe  custody  and  conveyance,  yet,  in  cases  of  instant 
and  unforeseen  and  unprovided  necessity,  the  character 
of  agent  and  supercargo  is  forced  upon  him,  not  by  the 
immediate  act  and  appointment  of  the  owner,  but  by  the 
general  policy  of  the  law ;  unless  the  law  can  be  supposed 
to  mean  that  valuable  property  in  his  hand  is  to  be  left 
without  protection  and  care.  It  must  unavoidably  be 
admitted  that  in  some  cases  he  must  exercise  the  dis- 
cretion of  an  authorized  agent  over  the  cargo,  as  well  in 
the  prosecution  of  the  voyage  at  sea  as  in  intermediate 
ports,  into  which  he  may  be  compelled  to  enter.  .  .  . 
The  case  of  throwing  overboard  parts  of  the  cargo  at  sea 
is  of  the  same  kind.  Nothing  can  be  better  settled  than 
that  the  master  has  a  right  to  exercise  this  power  in  case 
of  imminent  danger.  He  may  select  what  articles  he 
pleases ;  he  may  determine  what  quantity.     No  propor- 

{d)  Moute'i  Can,  12  Co.  £ep.  63 ;  decided  6  Jac.  1. 
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tion  is  limited ;  a  fourth,  a  moiety,  three-fourths,  nay, 
in  cases  of  extreme  necessity,  when  the  lives  of  the  crew  may  throw 
cannot  otherwise  be  saved,  it  never  can  be  maintained  entire  cargo  ; 
that  he  might  not   throw  the  whole   cargo  overboard. 
The  only  obligation  will  be,  that  the  ship  should  con- 
tribute its  average  proportion.     It  is  said,  this  power  of  only  justifica- 

.  "1  ,*  tion,  extreme 

throwing  over  the  whole  cannot  be  but  m  cases  of  danger. 
extreme  danger,  which  sweeps  all  ordinary  rules  before 
it :  and  so  it  is.  So  likewise  with  respect  to  any  propor- 
tion, he  can  be  justified  only  by  that  necessity:  nothing 
short  of  that  will  do:  the  mere  convenience  of  better 
sailing,  or  more  commodious  stowage,  will  not  justify 
him  to  throw  overboard  the  smallest  part.  It  must  be  a 
necessity  of  the  same  species,  though  perhaps  differing 
in  the  degree  "  (e). 

The  following  decision  was  in  the  year  1811.  The  Price  Y.Kobu. 
ship  Brother's  was  captured  by  a  French  privateer,  which  captors.) 
took  out  of  her  the  captain  and  all  the  crew,  except  two 
men,  and  put  on  board  a  French  prize  crew,  to  carry 
her  to  the  port  of  Marseilles.  On  the  way  a  storm  arose, 
and  the  Frenchmen,  consulting  the  Englisli  mate,  and 
with  his  approval,  threw  overboard  the  ship's  guns, 
anchors,  chains,  and  a  quantity  of  stores  from  the  middle 
deck,  in  order  to  lighten  the  ship.  Before  reaching 
Marseilles,  she  was  recaptured  by  the  mate  and  English 
seaman,  with  the  assistance  of  some  Italians  on  board, 
and  was  carried  into  Gibraltar.  The  owner  of  the  ship 
made  a  claim  on  the  owner  of  the  cargo,  for  contribution 
to  the  jettison.  This  was  resisted,  on  the  grounds,  first, 
that  the  jettison  was  made  without  necessity ;  secondly, 
that  it  was  made  while  the  ship  was  in  the  enemy's 
hands,  and  therefore  while  the  property  had  passed 
from  the  owners ;  and,  thirdly,  that  it  was  not  made  by 

(e)  Oratitudine,  3  Clir.  Eob.  240,  at  p.  258. 
L.  E 
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Gaaeof 
iettuKm 
improperly 
made. 


Butler  V. 
Wildman, 
(Jettison  to 
keep  money 
out  of  enemy's 
hands,  not 
general 
average.) 


the  master  or  mariners  of  the  ship,  who  alone  had  an 
implied    authority   to   do   so,   but  by   strangers.     The 
Court  of  Queen's  Bench,  however,  decided  in  favour  of 
the  claim.     "  The  question,"  said  Sir  J.  Mansfield,  C.  J., 
"merely  is,  whether  a  part  of  the  goods  being  thrown 
over  for  the  benefit  of  the  proprietors  of  the  residue,  the 
owners  of  the  part  that  is  lost  shall  not  have  contribution 
against  them.     Whatever  the  law  might  be  in  a  case 
where  there  was  any  evidence  that  the  goods  were  grossly 
and  ignorantly  thrown  over,  that  is  not  tliis  case;  for, 
looking  on  the  testimony  of  the  mate,  I  see  that  liis 
expression  was,  ^We  met  with  bad  weather,  and  were 
obliged  to  throw  these  articles  overboard.     It  was  neces- 
sary to  do  it.     I  should  not  have  thrown  the  stores  over- 
board if  I  cotdd  have  got  at  the  cargo.     It  was  necessary 
to  the  preserving  our  lives.' "   And  Heath,  J.,  said :  "  The 
property  was  not  altered  by  the  capture;  there  was  a 
spes  recuperandij  and  the  property  still  remained  in  the 
former  owners,  as  no  condemnation  had  taken  place. 
The  law  of  average  and  contribution  had  existed  for  ages 
before  the  practice  of  insurance  was  known  "  (/). 

In  a  subsequent  case,  when  a  Spanish  ship  was  on 
the  point  of  being  boarded  by  an  enemy's  vessel,  which 
captured  her  without  resistance,  the  master  threw  over- 
board a  bag  containing  100,000  dollars,  merely  to  pre- 
vent such  a  prize  falling  into  the  enemy's  hands.  A 
claim  was  made  upon  the  insurers  of  the  dollars,  and 
they  were  pronounced  liable.  In  this  case,  the  motive 
for  the  jettison  not  having  been  to  avert  some  danger 
threatening  ship  and  cargo  in  common,  it  was  not  even 


(/)  PHce  T.  Nolle,  4  Taunt.  123. 
"A  jettison  to  lighton  the  ship," 
Bays  Lord  EUenborough,  **  is  not  the 
only  foundation  of  a  general  average; 


but  it  must  arise  from  that,  or  some- 
thing analogous."  {Dobson  v.  Wilgoitj 
3  Camp.  480,  at  p.  486.) 
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contended  at  the  trial  tliat  the  loss  should  be  treated  as 
a  general  average  (ff\ 


Jettison  of  Deckload. 

§  9.  To  the  rule  that  jettison  is  general  average  JettMonof 
there  is  one  ancient  and  well-established  exception :  goods 
carried  on  a  ship's  deck,  if  tlirown  overboard,  arc,  gene- 
rally speaking,  not  made  good  by  contribution,  although 
if  saved  they  must  contribute  like  anything  else.  The 
reason  is,  that  a  ship's  deck  is  generally  an  improper 
place  for  cargo  (A).  Where  this  is  not  so,  as  in  some 
coasting  and  other  trades,  where  the  carrying  of  deck 
loads  is  justified  by  custom,  the  exception  is  not  ap- 
plicable. 

It  may  be  convenient  in  this  place  to  set  forth  some-  older  autho. 
what  fully  the  older  authorities  on  this  subject,  on  which 
the  English  law  has  been  based.  The  Ordonnance  of 
Louis  XIV.  contains  the  following  clause : — ^^  §  13.  Con- 
tribution cannot  be  demanded  for  the  payment  of  goods 
which  were  on  the  deck,  if  they  are  jettisoned  or  damaged 
by  the  jettison,  reserving  to  the  proprietor  his  recourse 
against  the  master;  but  they  shall  nevertheless  contri- 
bute if  they  are  saved"  (e).     On  this  Valin  comments  as 


(flf)  Bxdler  v.  Wildman,  3  B.  &  Aid. 
398. 

(A)  The  carrying  of  cargo  on  deck 
is  absolutely  forbidden  by  many  old 
sea  laws :  e.*/.,  by  the  decrees  of  the 
Hanseatic  League  (a.d.  1447),  2  Pard. 
483 ;  by  the  old  law  of  Genoa  (a.d. 
1441),  4  Pard.  463 ;  by  the  Ordonnance 
of  Louis  XIV.,  as  under. 

(i)  *'  Nepourra  estre  demand^  con- 
tribution pour  Je  payement  des  effcU 
qui  estoient  eur  le  tillaCy  8*il3  sont  jettez 
ou  endommagez  par  U  jety  sau/  au 
proprietaire  eon  recours  centre  U 
maistre;    et  ih  contribueront  neant- 


moim  8*ils  sont  sauvez.*^  (Ordonnance, 
Livre  iii.  tit.  8,  Art.  13 :  4  Pard. 
383.)  This  principle,  says  M.  Par- 
dessus,  is  borrowed  from  the  Con- 
solado  del  Mare  and  the  Statute 
of  Marseilles.  The  passage  in  the 
Consolado  to  which  he  refers  runs 
as  follows  : — **  When  a  captain  has 
freighted  his  ship  to  merchants,  either 
for  a  lump  sum  or  at  so  much  per 
quintal,  if  he  puts  or  carries  mer- 
chandize on  the  deck  without  the 
knowledge  and  consent  of  these 
merchants,  and  if  these  goods  placed 
on    the    deck   are   lost  or   spoiled, 


£  2 
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follows : — "  The  goods  cannot  be  on  the  deck  except 
because  there  was  no  room  in  the  ship  to  place  them 
elsewhere,  or  through  the  negligence  of  the  master,  who 
ought  to  have  stowed  them  properly ;  and  in  either  case 
it  is  his  fault,  since  he  is  no  more  at  liberty  to  overload 
his  ship  than  to  expose  the  goods  to  the  risks  of  such  a 
position.  .  .  .  The  reason  why  this  article  allows  no 
compensation  for  goods  jettisoned  or  damaged  which  were 
on  the  deck  is,  that  since  they  could  not  fail  to  embarrass 
the  manoeuvres,  the  presumption  is  that  they  would  be 
jettisoned  before  any  necessity  for  jettison,  and  only  be- 
cause they  were  a  hindrance  to  the  proper  working  of 
the  ship.  .  .  .  But  the  rules  laid  down  in  this  article 
(§  13)  do  not  apply  to  boats  and  other  small  vessels 
going  from  port  to  port,  where  the  custom  is  to  load 
goods  on  the  deck  as  well  as  below  "  (k).  And  Emerigon, 
after  setting  forth  these  comments  of  Valin,  adds :  "  The 
recourse  against  the  master  has  no  place,  if  the  goods 
were  placed  on  deck  with  the  merchant's  consent."  ''  The 


although  they  were  entered  on  the 
register  (log  book),  the  merchants 
who  haye  freighted  the  ship  are  not 
obliged  to  indemnify  those  to  whom 
the  goods  thus  lost  or  damaged 
belong.  But  the  captain  is  bound 
to  restore  them,  or  pay  their  value 
to  the  owner  of  them.  If,  however, 
the  shipper  of  these  goods  has  agreed 
with  the  captain  that  he  may  put 
them  on  deck,  or  where  he  pleases, 
then,  if  the  loss  is  entered  in  the 
log  book,  or  otherwise  proved,  the 
captain  is  not  answerable ;  they  may 
be  lost  or  damaged  for  the  account 
of  the  proprietors;  for  neither  the 
captain  nor  the  merchants  who  are 
on  board  are  liable  for  any  indemnity 
towards  him  who  has  put  his  goods 
on  board  with  this  condition."  (Con- 
solado.  Cap.  CXLI.  (186) ;  2  Pard. 


155.)  The  other  reference  is  to  an 
old  Statute  of  Marseilles,  dated  a.d. 
1253  to  1255,  which  directs  that  no 
person,  master  or  owner  of  the  ship, 
or  merchants,  shall  voluntarily  load 
or  carry  merchandize  above  the  deck 
of  any  ship ;  and  if  he  do  so,  and  the 
goods  so  carried  are  thrown  over- 
board in  a  storm  or  to  avoid  a  cruiser, 
he  by  whose  will  it  was  so  carried 
shall  recover  nothing  from  anyone ; 
and  it  shall  not  be  lawful  for  him 
or  any  others  to  stipulate  to  the 
contrary.  (Cap.  19;  4  Pard.  275.) 
The  framer  of  this  statute,  probably 
more  than  600  years  ago,  arrived  at 
the  same  conclusion  in  this  matter 
as  our  Court  of  Appeal,  the  other 
day,  in  Burton  v.  English  (see  below). 
{k)  VaHn,  Comm.  tit.  8,  Art.  13 : 
p.  621  of  edit.  1829. 
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Statute  of  Marseilles,"  ho  adds,  "  permits  the  carrying 
on  deck  of  horses,  cattle,  and  wool  coming  from  Barbary. 
That,  however,  would  hold  good  so  far  as  to  exculpate 
the  captain  as  towards  the  proprietors  of  such  effects; 
but  not  at  all  to  admit  the  bringing  into  general  average 
of  such  goods  if  thrown  overboard,  when  they  had  been 
laden  on  the  deck  without  the  consent  of  the  other  ship- 
pers''(/).  Abbott  says:  ^*The  French  Ordinance  in 
express  terms  excludes  from  the  benefit  of  general 
average  goods  stowed  upon  the  deck  of  the  ship,  and  the 
same  rule  prevails  in  practice  in  this  country.  Goods  so 
stowed  may  in  many  cases  obstruct  the  management  of 
the  vessel,  and,  except  in  cases  where  usage  may  have 
sanctioned  the  practice,  the  master  ought  not  to  stow 
them  there  without  the  consent  of  the  merchant"  (w). 

In  supposed  conformity  with  these  authorities,  the  Ancient 

,         ,  ,  ,  practice  in 

practice  in  this  country,  followed  by  adjusters  for  a  long  England. 
course  of  years,  was  to  exclude  from  the  benefit  of 
general  average  all  cargo  carried  on  deck:  if  carried 
without  the  shipper's  consent,  the  loss  by  jettison  or 
accident  was  made  to  fall  on  the  shipowner ;  if  with  his  . 
consent,  the  loss  from  either  of  these  causes  fell  on  the 
shipper. 

The  party  liable,  shipowner  or  shipper,  as  the  case 
might  be,  usually  protected  himself  by  insurance.  Even 
where  there  was  a  well-known  usage  of  trade  to  carry 
deckloads,  as  in  the  case  of  the  North  American  and 
Baltic  timber  trades,  the  same  rule  was  followed ;  though 
this,  as  appears  from  the  above  citation  of  the  authorities, 
was  evidently  a  mistake. 

This  practice  was  disturbed  in  the  year  1827,  by  GouidY,oiirer 

(I)  Emerigon,    Traite   des    Assu-  (m)  Abbott  on  Shipping,  Part  4, 

ranees,  Chap.  12,  §  42 :  p.  63  of  edit.      Chap.  10,  §  3 :  p.  481  of  8th  edit. 
1827. 
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the  decision  of  the  Court  of  Common  Pleas  in  Gould  r. 
Oliver  {n).  This  was  a  claim  made  by  the  shipper  of  a 
deckload  of  timber,  which  had  been  for  the  general 
safety  tlirown  from  the  deck  of  a  ship  bound  from  Quebec 
to  London,  upon  the  owner  of  the  ship,  for  contribution 
to  the  loss  as  general  average.  It  was  admitted  on  both 
sides  that  it  was  the  custom  of  the  trade  between  those 
ports  to  carry  a  portion  of  the  timber  on  deck.  The 
shipowner  pleaded,  however,  that  there  was  no  custom  to 
treat  such  deckloads,  if  jettisoned,  as  matter  of  general 
average ;  to  which  it  was  demurred  that  the  riglit  to 
contribution  was  a  conclusion  of  law  necessarily  following 
from  the  custom  to  carry  a  deckload.  Tindal,  C.  J., 
delivering  the  judgment  of  the  Court,  after  a  full  review 
of  the  authorities,  decided  in  favour  of  the  claim  (o). 
Practioeof  This   dccisiou   was   not   accepted   at    Lloyd's   and 

**  general  con-  •.  . 

tribution."  amongst  the  English  adjusters  as  final ;  and  there  ensued 
some  unsatisfactory  litigation,  and  a  change  of  practice, 
which  may  be  pronounced  even  more  unsatisfactory.     A 

QouidY.  Oliver  sccond  action  between  the  same  parties,  Gould  v.  Oliver^ 
case;.  ^^^  commenced,  the  owner  of  the  deckload  now  claiming 
from  the  shipowner,  not,  as  before,  a  mere  contribution 
towards  his  loss,  but  the  full  value  of  the  deckload ;  and 
it  was  alleged  as  a  fact  that  the  quantity  shipped  on  deck 
in  this  particular  case  was  excessive  and  improper.  On 
the  evidence,  the  jury  found  that  the  stowing  on  deck 
was  improper  and  such  as  to  increase  the  perils  of  the 
navigation  ;  whereupon  judgment  was  given  against  the 
Sihipowner.  In  the  discussion  which  ensued  in  the  Court 
of  Common  Pleas,  it  was  held  that  a  custom  to  carry  a 

(w)  4  Bing.  N.  0.  134.  liable    to    contribution,    as    general 

(o)  Oould  V.  Oliver ^  4  Bing.  N.  0.  average,  for  a  jettison  of  pigs  from 

134.     See  also  Mil  ward  v.  Hibhert,  Ireland,  carried  on  deck  in  accordance 

3  Q.  B.   120,  where  it  was  decided  with  the  custom  of  the  trade, 
that  the  underwriters  on  ship  were 


k 
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deckload  might  be  modified  by  a  custom  not  to  pay  for 
it  as  general  average  in  case  of  jettison  ;  although,  it  was 
added,  if  the  shipper  had  assented  or  made  himself  a 
party  to  that  mode  of  stowage,  he  personally  would  be 
liable  to  pay  his  sliare  (p).     Shortly  after  this  decision  a  Practice  of 

.  .  .  .  **  general  con- 

practice  was  introduced  amongst  adjusters,  which,  being  tribution." 
accepted  by  underwriters  and  shipowners,  presently 
began  to  be  talked  of  as  a  custom,  and  was  distinguished 
from  general  average  proper  by  the  name  of  ^^  general 
contribution."  This  practice  was  based  on  the  tlieory, 
erroneously  thought  to  follow  from  these  two  decisions, 
that  a  jettison  of  deckload  is  in  no  case  properly  the 
subject  of  general  average,  whatever  be  the  custom  of 
the  trade ;  but  that  any  party,  be  he  merchant,  ship- 
owner, or  underwriter,  who  has  expressly  consented  to  the 
shipment  on  deck,  must  in  case  of  jettison  contribute 
towards  the  loss,  as  if  it  were  a  general  average  (y).  The 
attempt  to  carry  this  idea  into  practice  naturally  led  to 
complications  and  some  disputes :  perhaps  the  principal 
matter  of  difference  being  the  question,  whether,  in  ad- 
justing this  quasi  general  average,  the  property  of  those 
who  had  not  assented  to  the  deck-loading,  and  therefore 
were  not  liable  to  contribute^  should  or  should  not  be 
brought  in  as  a  nominal  contributor. 

All  these  difficulties,  however,  which  in  former  edi- 
tions of  this  book  had  to  bo  discussed  at  some  length, 
may  now  be  passed  over,  recent  decisions  having  happily 
swept  away  this  system  of  ^'  general  contribution." 

The  first  of  these  later  decisions  is  Wright  v.  Mar-  wright  v. 
wood,  in  the  Court  of  Appeal  (r).     The  steamer  Gladys  cLuiTiet- 
shipped  100  head  of  cattle  on  her  upper  deck,  to  be  a^.^^"" 

(p)  Gould  V.  Oliver,   2  Mann.  &  in  Johnson  v.    Chapman,   19  0.   B. 

Gr.  208.   Bee  also  Miller  v.  Tithering-  {S.  S.)  563,  at  p.  683,  certainly  lend 

ton,  6  n.  &  N.  278 ;  7  H.  &  N.  954.  a  colour  to  this  doctrine. 

(9)  Some  expressions  of  WiUes,  J.,  (r)  7  Q.  B.  D.  at  p.  G2. 
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carried  from  New  York  to  Portsmouth,  England,  under  a 
written  agreement  with  the  shippers,  specifying  that  the 
cattle  were  to  be  carried  on  deck.  The  bill  of  lading 
contained  the  following  clause  : — ''  Not  accountable  for 
mortality  or  for  any  accident  or  injury  of  any  kind  or 
nature  whatever."  On  the  voyage,  owing  to  stress  of 
weather,  the  master,  justifiably  for  the  safety  of  the  ship, 
threw  overboard  the  whole  of  these  cattle.  The  owner 
of  the  cattle  brought  an  action  against  the  shipowner  for 
his  share  of  the  loss  as  ^^  general  contribution."  At  the 
trial,  no  evidence  was  given  of  any  custom  allowing 
cattle  to  be  earned  as  a  deck  cargo,  but  the  following 
passage  from  the  judgment  of  Willes,  J.,  in  Johmon  v. 
Chapman  (s)j  was  cited  as  an  authority  in  favour  of  the 
Dictum  of       claim:  '^This  is  an  action  by  the  shipper  of  the  carffo 

JFilUs,  /.,  in  .  ,  .  .  Ill 

Johnsons.  against  the  shipowner,  and  the  charter-party  contem- 
plates a  deck-cargo.  .  .  .  Then,  immediately  you 
find  that  the  deck-cargo  is  within  the  contemplation  of 
the  parties,  you  must  deal  with  it  as  if  shipping  a  deck- 
cargo  was  lawful.  When  you  have  established  that  it  is 
a  deck-cargo  lawfully  there  by  the  contract  of  the  parties, 
it  becomes  subject  to  the  rule  of  general  average "  (5). 
Accordingly,  the  jury  was  directed  to  find  for  the  plain- 
tiff. On  application  for  a  new  trial  to  the  Queen's  Bench 
Division,  the  judges  were  of  opinion  that  the  present 
action  was  not  distinguishable  in  principle  from  Johnson 
V.  Chapman,  and  refused  the  application.  This  went  up 
to  the  Court  of  Appeal,  where  the  whole  question  was 
fully  argued.  The  judgment  of  the  court  (Lord  Cole- 
ridge, C.  J.,  Bramwell  and  Baggallay,  L.  JJ.)  was 
delivered  by  Bramwell,  L.  J. 

Bramwell,  "  The  plaintiffs,"  he  said,  *'  seek  to  recover  against  the  defendants, 

ship  and  freight  owners,  a  contribution  as  or  in  the  nature  of  general 

,  («)  19  0.  B.  (N.  S.)  563,  at  p.  583. 
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average  in  respect  of  the  goods  of  the  plaintiff  jettisoned  for  the  safety 

of  ship  and  cargo.     It  is  all-important  to  note  that  the  plaintiffs'  goods 

were  deck-cargo,  loaded  on  deck  with  their  assent,  on  a  general  ship, 

not  one  chartered  to  them  (/),  no  doubt  at  a  lower  freight  than  if  they 

had  been,  as  we  suppose  they  might  have  been,  below  deck ;  and  that 

there  is  no  custom  alleged  bearing  upon  the  case.     Now  when  such 

sacrifice  is  made,  as  was  here,  for  the  common  good,  as  a  rule  it  comes 

within  general  average,  and  must  be  borne  proportionally  by  those 

interested.     It  is  not  necessary  to  say  what  is  the  origin  or  principle 

of  the  rule,  but,  to  judge  from  the  way  it  is  claimed  in  England,  it 

would  seem  to  arise  from  an  implied  contract  inter  se  to  contribute  by 

those  interested.     To  this  rule  there  is  an  exception,  viz.,  deck-cargo 

jettisoned  is  not   entitled   to   general   average   contribution.     Here, 

again,  the  reason  or  principle  is  perhaps  not  important :  so  is  the  law. 

The  reason,  amongst  others,  however,  assigned  is,  that  deck-cargo  is 

a  dangerous  cargo,  certain  to  be  jettisoned  before  any  other,  and  liable 

to  be  unduly  jettisoned,  owing  to  the  facility  of  doing  it,  when  cargo 

under  hatches  woidd  not  be.     So  that,  if  we  treat  general  average  as 

matter  of  implied  contract,  that  ought  not  to  be  implied  where  risk 

and  benefit  are  not  in  fair  proportion ;  if  as  a  matter  of-  positive  law 

that  is  the  reason  which  caused  the  exception.     If  the  goods  jettisoned 

are  loaded  on  deck  without  the  shipper's  consent,  the  shipowner  is 

liable  to  the  goods-owner  ;  if  with  his  consent,  still  other  cargo-owners 

will  not  be.     To  this  exception,  however,  there  are  two  exceptions,  Exceptions: 

which  perhaps  resolve  themselves  into  one,  viz.,  that  coasting:  vessels  coasting 

,  voyages  and 

are  without  the  exception,  and  also  those  cases  where  by  custom  the  custom  of 


trade. 


{t)  These  words  would  seem  to 
imply  a  possible  distinction  between 
the  cases  of  a  chartered  ship  and 
a  general  ship  having  on  board  goods 
not  belonging  to  the  charterers ;  and 
it  might  well  have  been  argued  that 
in  the  former  case  Johnsim  v.  Chap- 
man still  holds  good  as  an  authority 
for  the  position  that  as  between 
charterer  and  shipowner  there  ought 
to  be  a  contribution.  Mr.  Carver, 
in  his  book  on  Carriage  by  Sea,  at 
pp.  366  and  367,  sets  forth  the  law 
in  this  sense,  only,  however,  as  re- 
cording the  decisions,  without  him- 
self suggesting  any  reason  for  the 
distinction,   or,    indeed,   expressing 


any  opinion  upon  it.  It  would 
bo  regrettable  if  a  matter  already 
sufficiently  complicated  should  be 
encumbered  by  a  further  complica- 
tion for  which  no  satisfactory  reason 
could  be  given.  But  in  the  subse- 
quent case  of  Burton  v.  English, 
where,  as  the  facts  were  set  forth 
in  the  Queen's  Bench  Division,  the 
ship  was  chartered  for  a  full  cargo, 
no  attempt  seems  to  have  been  made, 
even  in  argument,  to  rely  on  this 
distinction ;  and  indeed  the  language 
of  Cave,  J.,  in  the  judgment  (10 
Q.  B.  D.  at  pp.  430,  431)  shows  that, 
had  the  attempt  been  made,  the 
Court  would  have  negatived  it. 
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deck-cargo  is  one  cuBtomary  in  the  trade,  and  perhaps  also  from  the 
port. 
Concerning  "  It  is  said  that  there  is  a  further  exception,  viz.,  where  by  agree- 

"jjeneralcon-  ment  with  the  shipper  the  cargo  is  shipped  on  deck.     We  are  of  a 
tnbution. 

different  opinion."     And  then  the  learned  judge  proceeds  to  give  the 

reasons  of  the  Court  for  arriving  at  this  conclusion.  "There  is 
nothing,"  he  says,  "  in  the  older  authorities  to  warrant  that  doctrine. 
No  reason  can  be  given  for  the  claim  as  of  general  average.  What- 
ever may  be  the  agreement  between  the  shipowner  and  the  owner  of 
the  deckload,  the  other  cargo-owners  are  no  parties  to  it,  nor  bound 
to  enquire  into  it  or  notice  it,  as  they  are  bound  to  take  notice  of  a 
custom.  Nor  is  it  established  by  authority."  Ho  shows  this  by  a 
detailed  criticism  of  the  previous  cases.  Finally,  he  considers  the 
claim  disproved,  by  reason  of  the  absurd  consequences  which  would 
e&sue,  whether  we  did  or  did  not  bring  in  the  under-deck  cargo  as  a 
nominal  contributor  (m). 

Hurion  v.  Burtofi  V.  English^  likewise  in  the  Court  of  Appeal, 

Effect  of        carries  the  principle  laid  down  in  Gould  v.  Oliver  {x)  a 
ctaoses.  step  further,  establishing  that  where  cargo  is  carried  on 

deck  under  a  custom  of  the  trade,  a  jettison  of  it  must 
be  treated  as  general  average,  notwithstanding  a  clause 
in  the  charter-party  declaring  that  the  deckload  is  to  be 
"at  merchant's  risk."  In  this  case  the  ship  was  chartered 
to  carry  a  full  cargo  of  timber  from  a  port  in  the  Baltic 
for  London,  and  the  charter-party  contained  the  clause, 
"  The  steamer  to  be  provided  with  a  deckload,  if  re- 
quired, at  full  freight,  but  at  merchant's  risk."  It  was 
proved  that  there  was  a  custom  or  usage  in  such  voyages 
to  carry  a  deckload  of  timber.  In  the  Queen's  Bench 
Division  it  was  decided  that  the  words  "  at  merchant's 
risk"  exempted  the  shipowner  from  liability  to  contribute 
towards  the  loss  of  deck-cargo  lawfully  jettisoned  (y). 

(tt)  Wright  V.  Marwoody  7  Q.  B.  D.  above. 

62.     It  will  be  noticed  that  through-  (jc)  4  Bing.  N.  C.  134. 

out  the  arguments  and  judgment  in  (y)  Barton  v.  English^  10  Q.  B.  D. 

this  case  no  notice  was  taken  of  the  426. 
clause  in  the  bill  of  lading  set  forth 
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The  reasons  given  by  Cave,  J.,  who  delivered  the  Cave,  j. 
judgment  of  the  Queen's  Bench  Division  (Cave  and 
Day,  JJ.),  were,  in  substance,  that  there  was  no  reason 
why  the  shipowner  should  not,  if  he  pleased,  introduce 
into  the  bill  of  lading  clauses  modifying  the  rights  to 
general  average ;  and  that  it  was  difficult  to  attach  any 
other  meaning  to  the  words  ^*  at  shipper's  risk"  than 
that  the  shipper  was  to  take  the  risk  of  jettison,  since 
the  shipowner  was  already  protected  by  the  general 
terms  of  the  charter-party.  This  judgment,  however,  was 
reversed  in  the  Court  of  Appeal.  The  grounds  on  which 
the  learned  judges  went  are  even  more  deserving  of  at- 
tention than  the  decision  itself.     Brett,  M.  R.,  said : — 

**It  is  obvious  that  this  "  [the  clause  above  cited]  "  is  a  stipula-  Breil,  Ai.H, 
tion  in  favour  of  the  shipowners,  for  in  order  to  earn  a  larger  freight 
they  may  require  part  of  the  cargo  to  be  deck-cargo,  and  then  it  is  to 
be  at  the  merchant's  risk.     .     .     .     The  stipulation  is  in  favour  of  the 
shipowners,  and  is  in  restriction  of  their  liability  under  their  contract 
to  carry.     The  general  rule  is  that  where  there  is  any  doubt  as  to  the  Gtineral  rule 
construction  of  any  stipulation  in  a  contract,  one  ought  to  construe  it  special  clau«» 
strictly  against  the  party  in  whose  favour  it  has  been  made.     Now  by  i^  ca«e  o^ 
what  right  is  it  that  the  owner  of  cargo  can  make  the  shipowner  -d    •    f 
liable  to  contribute  in  respect  of  its  loss  ?    If  the  liability  is  in  conse-  general 
quence  of  any  act  of  any  of  his  servants  for  which  the  shipowner  would  ni£wte?8 
have  been  liable  but  for  this  stipulation,  then  it  follows  that  the  de-  f^^^?7  ^ 
fendants  are  freed  from  liability.     I  should  say  that  this  stipulation  party  whoso 
would  cover  any  act  of  the  master  or  crew  which  being  done  by  them  gacnfic^^* 
as  servants  of  the  shipowner  would  otherwise  make  him  liable;  it 
therefore  covers  the  case  of  improper  jettison,  also  a  loss  caused  by  a 
collision  or  stranding  owing  to  the  negligence  of  the  master  or  crew. 
Does  it,  however,  cover  this  claim  for  contribution  ?    How  does  such 
a  claim  arise  ?    In  theory  it  arises  from  an  act  done  by  the  master  of 
the  ship,  not  as  the  servant  of  the  shipowner,  but  as  the  servant  of  the 
cargo-owner,  a  relation  which  is  imposed  on  him  by  the  necessity  of 
the  case.     It  arises  by  reason  of  a  voluntary  sacrifice  by  the  cargo- 
owner  for  the  benefit  of  the  ship  and  freight,  and  not  from  any  act 
done  by  the  shipowner  at  all.     By  what  law  does  the  right  arise  to 
general  average  contribution?    Lord  Bramwell,  in  his  judgment  in 
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Right  to 
general 
average  not  a 
matter  of 
COD  tract,  but 
of  natural 
jufitice. 


In  properly  or 

improperly 

jettiBODing, 

master  is 

agent  for 

different 

principals. 


Wright  V.  Marwood  (z),  considers  it  to  arise  from  an  implied  contract ; 
but  although  I  always  have  great  doubt  when  I  differ  from  Lord 
Bramwell,  I  do  not  think  that  it  forms  any  part  of  the  contract  to 
carry,  and  that  it  does  not  arise  from  any  contract  at  all,  but  from  the 
old  Bhodian  laws,  and  has  become  incorporated  into  the  law  of  Eng- 
land as  the  law  of  the  ocean.  It  is  not  as  a  matter  of  contract,  but  in 
consequence  of  a  common  danger,  where  natural  justice  requires  that 
all  should  contribute  to  indemnify  for  the  loss  of  property  which  is 
sacrificed  by  one  in  order  that  the  whole  adventure  may  be  saved.  If 
this  be  80,  the  liability  to  contribute  does  not  arise  out  of  any  contract 
at  all,  and  is  not  covered  by  the  stipulation  in  the  charter-party  on 
which  the  defendants  rely.  I  therefore  disagree  with  the  decision  of 
the  Divisional  Court  in  this  case.  The  difficulty  which  my  brother 
Cave  felt  as  to  the  meaning  of  the  words  in  the  charter-party  does  not 
arise,  because  the  acts  of  the  captain  with  reference  to  properly  or 
improperly  jettisoning  part  of  the  cargo  are  not  both  done  by  him  in 
the  same  capacity :  one  is  done  by  him  as  the  agent  of  the  cargo- 
owner,  and  the  other  as  the  servant  of  the  shipowner.  For  these 
reasons  I  think  that  the  liability  to  general  average  contribution  is 
not  covered  by  any  words  of  the  contract  in  the  charter-party,  and 
consequently  that  the  defendants  are  liable  "  (a). 


Dixon  V.  Royal 
Exchange 
Shipping  Co. 

What  is  a 
custom  of 
trade. 
Carryiog 
cotton  on 
deck  of 


The  other  learned  judges  (Baggallay  and  Bowen, 
L.J  J.)  concurred;  both,  substantially,  on  the  grounds 
that  the  clause  must  be  interpreted  most  strictly  against 
the  shipowner,  and  that  the  terms  of  it  were  not  clear 
enough  to  absolve  him.  Bowen,  L.J.,  on  the  matter  of 
principle  in  difference,  if  we  may  call  it  so,  between  Lord 
Bramwell  and  the  Master  of  the  Rolls,  as  to  the  origin  of 
the  right  to  general  average,  took  a  somewhat  middle 
ground,  for  reasons  which  we  have  already  set  forth  ( 5 j. 

To  constitute  a  custom  of  the  trade  to  carry  cargo 
on  deck,  much  more  is  required  than  the  occasional  or 
even  frequent  carrying  of  deckloads.  Cotton,  for  example, 
is  often  carried  on  the  decks  of  steamers  between  ports 
in  America  and  this  country.     This  is  done,  sometimes 


(z)  7  Q.  B.  D.  62,  at  p.  67.  218,  at  pp.  219—221. 

(a)  Burton  y.  English,  12  Q.  B.  D.  (6)  Ante,  §  3,  p.  27 
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by   express    aofreement   with   the   shippers,    sometimes  steamer  not 

\  ^  ^.  111  the  custom  of 

without  the  shipper's  consent  or   even  knowledge,  the  trade  between 

,  ,  ,  _  America  and 

shipowner  in  the  latter  case,  according  to  the  general  England. 
understanding  for  many  years,  taking  the  risk  upon  him- 
self. Recently,  an  attempt  was  made  to  establish  that 
this  practice  amounted  to  a  custom  of  the  trade,  such  as 
to  entitle  a  deckload  so  carried,  if  properly  jettisoned,  to 
be  treated  as  general  average.  The  action  was  brought 
by  the  owner  of  the  deckload  against  the  shipowner,  for 
the  full  value  of  the  deckload :  the  shipowner  contended 
that  he  was  not  liable  for  more  than  his  share  of  the  loss, 
treated  as  general  average.  The  case  went  to  the  Court 
*of  Appeal,  and  was  there  decided  against  the  sliipowner. 
Brett,  M.R.  (now  Lord  Esher),  saidj  first,  that  if  this  Brett,  m,r. 
action  were  to  be  treated  as  an  action  upon  the  bill  of 
lading,  the  defendant  was  liable,  because  the  goods  were 
not  delivered  in  Liverpool,  never  mind  how,  whether 
they  were  thrown  overboard  or  fell  overboard,  and  the 
defendants  had  contracted  to  deliver  them  in  Liverpool, 
subject  to  certain  exceptions,  which  exceptions  are  to  be 
taken  as  struck  out  of  the  bill  of  lading  if  the  cargo  was 
improperly  stowed  on  the  deck ;  as  it  would  be,  unless  it 
could  be  shov/n  that  the  plaintiff  had  impliedly  given 
leave  to  stow  them  there.     How  could  this  be  shown  ? 

^^  It  is  suggested,"  said  the  learned  judge,  '^  that  there  is  a  practice 
which  it  must  be  taken  that  they  knew.  Now  the  only  practice  which 
it  can  be  taken  in  law  that  they  impliedly  knew  (that  is,  taken  that 
they  knew,  although  they  did  not)  is  a  general  practice ;  so  general 
and  universal  in  the  trade  and  at  the  port  from  which  these  goods  were 
taken,  that  everybody  who  ships  cotton  on  board  a  ship  at  New  Orleans 
for  England  must  be  taken  to  know  that  his  goods  probably  will,  or 
may  probably  be  put  on  deck.  ...  To  say  that  there  is  a  practice,  or  to 
say  that  there  is  a  frequent  practice,  is  only  to  say  that  it  is  sometimes 
done,  leaving  it  open  that  as  often,  or  oftener,  it  is  not  done.  Such 
evidence  as  that  is  not  evidence  to  go  to  a  jury,  upon  which  they  would 
be  justified  in  finding  a  general  usage."     He  then  proceeded  to  show 
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how  the  case  would  stand,  wholly  independent  of  tho  bill  of  lading. 
**  Wholly  independent  of  the  bill  of  lading,"  continued  the  learned  judge, 
**  if  goods  are  loaded  on  deck,  unless  there  is  a  general  custom  that  they 
should  be  so  loaded,  so  that  everybody  who  puts  his  goods  on  board 
that  ship  ought  to  know,  or  must  be  taken  to  know,  that  other  people's 
goods,  if  not  his,  are  loaded  on  deck,  then  the  captain  has  no  authority 
to  bind  anybody  by  the  jettisoning  of  those  goods  which  are  on  deck, 
80  as  to  make  a  liability  for  general  average  contribution.  If  that  is 
so,  these  goods  were  thrown  overboard  by  the  captain  .  .  .  under  such 
circumstances  that  he  had  not  the  authority  of  the  plaintiffs  to  throw 
them  overboard  so  as  to  entitle  the  plaintiffs  to  a  general  average  con- 
tribution, and  therefore  the  goods  are  not  to  be  taken  as  thrown  over 
by  the  authority  of  the  plaintiffs  at  aU.  If  they  are  not  thrown  over  by 
the  authority  of  the  plaintiffs,  then  there  is  no  question  of  general 
average  contribution  which  can  be  raised  at  all ;  and  the  whole  ques- 
tion comes  back  to  being,  what  are  their  rights  under  the  bill  of 
lading  ?  and  under  the  bill  of  lading,  as  I  have  said,  by  reason  of  what 
has  happened  they  are  entitled  to  claim  the  value  of  the  goods  from  the 
shipowners  "  (c). 

Summary  of  The  law  of  deckload  jettison,  then,  may  now  be 

load  jettison,  summed  up  as  follows: — A  jettison  of  goods  carried  on 
deck  is  not  made  good  by  contribution,  except  where 
there  is  a  general  custom  of  trade,  in  the  particular 
voyage,  to  carry  deckloads.  Such  a  custom  there  is  with 
regard  to  the  timber  trade  from  the  Baltic  and  British 
North  America.  Even  here,  however,  it  is  to  be  noted 
that  wherever  restrictions  upon  such  deckloading  are 
imposed  by  a  British  statute,  and  are  violated,  as  by 
carrying  too  large  a  deckload,  or  more  than  is  permitted 
for  the  particular  season  of  the  year,  no  claim  can  bo 
made  for  a  jettison*  of  what  was  thus  unlawfully  laden. 
The  occasional  or  surreptitious  carrying  of  deckloads, 
however  frequent  in  particular  voyages,  as  in  the  case  of 
cotton  in  steamers  from  America,  does  not  constitute  a 
custom  of  the  trade.     Where  there  is  no  custom  to  carry 

(c)  DixojiY, Royal  Exchange  Shipping      confirmed  in  House  of  Lords,  De- 
Co.,  Court  of  Appeal,  May  18,  1885 ;      cember  7,  1886. 
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deckloads,  there  is  no  contribution,  but  the  loss  by 
jettison  must  fall  on  the  owner  of  the  goods,  if  he  has 
agreed  to  that  mode  of  stowage,  or,  if  not,  on  the  ship- 
owner. The  shipowner  in  either  case  must  bear  his  own 
loss  of  freight  on  the  goods  jettisoned.  And  these  rules 
cannot  be  modified  by  clauses  in  a  bill  of  lading,  or 
certainly  not  if  there  be  anything  ambiguous  about  such 
clauses. 

Cargo  which  is   always   carried  on   deck,  because  Locomotive 

.  ,  .  .  on  deck. 

there  is  no  other  place  where  it  can  be  carried — e.  g.^  a 
locomotive  carried  in  a  coasting  steamer — must,  it  is 
conceived,  so  long  as  it  is  fit  to  be  carried  at  all,  be 
treated  as  in  its  proper  place,  or  as  if  it  were  customary 
so  to  carry  it,  and  therefore  if  jettisoned  must  be  allowed 
as  general  average. 

Cargo  in  Deckhouses. 

§  10.  It  has  been  questioned  whether  cargo  in  the  Cargo  in 
poop  or  forecastle,  or  in  deckhouses,  or  other  spaces  covered  &^  ^^'^^ 
in  above  tlie  maindeck  for  the  purpose  of  holding  cargo, 
can  be  treated  as  below  deck.  If  there  is  a  difficulty 
about  this,  it  arises  from  the  manner  in  which  ships  are 
now  measured  for  tonnage.  Such  spaces  may  be  built 
in  with  the  frame  of  the  ship,  and  measured  in  with  her 
tonnage,  which,  in  theory,  represents  her  capacity  for 
carrying  cargo ;  and,  when  due  allowance  has  been  made 
for  crew  space  and  the  like,  it  has  not  unreasonably  been 
supposed  that  cargo  in  the  remainder  of  a  ship's  tonnage 
space  should  be  treated  as  in  the  proper  place  for  cargo. 
In  a  recent  case,  however,  Lord  Esher,  M.  R.,  expressed 
himself  very  energetically  in  opposition  to  this  view, 
declaring  that  anybody  who  knows  what  a  ship  is  must 
know  that  that  part  of  a  ship  in  which  goods  are  ordinarily 
loaded  is  that  part  of  the  hold  of  the  ship  ^^  which  comes 
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up  to  the  deck  and  not  above  the  deck."  His  lordship 
appeared  to  be  willing  to  receive  evidence  of  custom  on 
the  point,  so  that  perhaps  the  question  may  be  regarded 
as  still  an  open  one  (d).  It  is  rather  a  nautical  than  a 
legal  question.  Amongst  adjusters,  the  practice,  up  to 
the  time  of  Dixon  v.  Roi/al  Exchange^  used  to  be,  to  treat 
a  jettison  from  structures  built  in  with  the  ship's  frame 
and  measured  in  with  her  tonnage  as  being  on  the  same 
footing  with  a  jettison  from  below  the  hatches. 

Jettison  from  fault  of  Cargo. 

Jettiflon  §  11-  Supposing  that  the  danger  which  has  neces- 

fault  of  cargo.  sitatcQ  the  jcttison  has  arisen  from  what  may  be  styled 

the  fault  of  the  cargo,  how  does  this  circumstance  affect 

the  right  to  contribution  ? 
Old  theory  as  A  thcorv  was  formerly  set  up,  and  for  some  time 

to  "cause  of  *'    .  . 

danger."  was  actcd  ou  in  the  practice  of  average-adjusters,  that 
there  can  be  no  contribution  for  the  sacrifice  of  an 
article  which  was  itself  the  cause  of  the  danger  which 

Heated  hemp,  rendered  its  sacrifice  necessary.  If,  for  example,  a  cargo, 
such  as  hemp,  were  to  heat  from  being  shipped  in  a 
damp  state,  and  were  jettisoned  from  fear  of  fire,  there 
should,  it  was  contended,  be  no  contribution,  since  the 
loss  would  really  be  caused  by  the  vicious  quality  of  the 

^1^®^  article  itself  {e).     Or,  again,  if  the  cargo  were  in  a  state 

of  wreck,  i.e.  in  a  position,  owing  to  some  accident  to 
the  cargo  itself,  inconsistent  with  the  proper  naviga- 
tion of  the  ship,  and  were  jettisoned  on  that  account, 

{d)  Dixon  t.  Royal  Exchange  Ship-  was  put  on  board  in  a  state  liable  to 

ping  Co.y  Court  of  Appeal,  May  18,  effervesce,  and  it  did  effervesce,  and 

188o.  generate  the  fire  that  consumed  it, 

(e)  In  i?oyd  V.  i>Miot'«,  3  Camp.  132,  upon  the  common  principles  of  in- 

where  the  question  was  of  liability  surance  law  the  assured  cannot  re- 

under  a  policy  of  insurance.  Lord  cover  for  a  loss  which  he  himself  has 

EUenborough  said :   *'  If  the  hemp  occasioned." 
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the  same  rule  should  apply,  because  the  cargo  was  the 
cause  of  the  danger  (/). 

This  theory  has  been  much  shaken,  and  certainly 
reduced  within  narrower  limits,  by  decisions  in  our 
courts. 

In  Johnson  v.  Chapman  {g\  a  ship  carrying  a  deck-  ^'^'•^* 
load  of  deals  met  with  extremely  bad  weather  on  three  Above  theory 

•  ft       1  •   1     •  /v*  ■  mi       not  ftpplioftole 

occasions,  of  which  it  may  suffice  to  mention  two.  The  to  cargo 
first  time,  a  heavy  sea  knocked  the  deckload  adrift,  and  damaged  by 
threw  a  quantity  of  the  deals  against  the  pumps,  so  as  Sa^^on. 
to  prevent  their  being  worked ;  presently,  however,  the 
crew  succeeded  in  getting  this  deckload  to  its  place  and 
securing  it  again.  The  second  time,  seas  flooded  the 
deck,  and  the  deckload  was  again  broken  adrift  and 
knocked  against  the  pumps  on  both  sides;  whereupon, 
to  prevent  damage  to  the  pumps  and  bulwarks,  and  to 
enable  them  to  work  the  pumps,  and  for  the  safety  of 
ship  and  cargo,  the  captain  threw  overboard  a  quantity 
of  the  deals.  An  action  was  brought  by  the  owner  of 
the  deckload  against  the  shipowner,  for  contribution 
towards  the  jettison.  This  claim  was  resisted,  on  the 
ground  that  the  deals,  when  jettisoned,  were  in  a  state 
of  wreck ;  and  it  was  admitted,  in  the  asreed  case,  that  Admitted 

/  .  .  praotioeof 

hitherto  it  had  been  the  practice  of  average  adjusters  adjuBtera. 
not  to  allow  as  general  average  the  jettison  of  deals  in  a 
state  of  wreck.  The  court,  however,  decided  that  the 
jettison  in  this  case  was  properly  a  general  average. 
"The  cargo,"  it  was  pointed  out,  "had  been  secured 
once  before  when  adrift,  so  that  it  clearly  was  not  in  a 
state  of  wreck,  in  the  sense  of  having  become  lost 
property,  which  they  could  not  recover  or  make  use  of 

if  they  recovered  it.     .     .     .     The   danger  was   caused 

» 

(/)  Baily,  General  Average,  pp.         {g)  Johnaon  y.  Chapman y  19  0.  B. 
56-8.  (N.  S.)  563. 

L.  F 
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to  a]l,  both  ship  and  cai^  and  crew,  by  the  storm. 
.  .  .  .  The  special  danger  caused  to  and  by  the 
timber  'n'as  only  a  circumstance  of  the  common  peril  to 
which  the  ■whole  adventure  was  exposed"  (A). 

Willes,  J.,  who  delivered  the  judgment  of  the  court, 
intimated  that  a  distinction  should  be  drawn,  in  the  case 
of  hoated  hemp,  between  heating  by  a  peril  insured 
ftjiainst,  and  heating  by  reason  of  an  inherent  defect  of 
the  cm^>.     As  to  this  ho  says : 

"  In  OTilor  to  make  jettison  the  subject  of  general  avenge  contri- 
liutiiut,  thwe  mu$t  bo  cvimiuon  danger.  It  most  be  a  maritime  peril, 
a))tl  it  uui^t  W  (\>U)Ut>n  to  ibe  irhole  adrenture;  vhich  would  exclude 
»ouk(^  of  lb»«  itu»»  *huh  Mr-  Cohen  rerr  ingeniously  put,  of  a  subject- 
UkMllM-  that  had  viihin  itself  the  el^n^nts  of  destruction  which  de- 
Yi-K>|Hyl  lhMusolrt>e  during  the  Btoim;  as,  for  instance,  cotton  which 
iraa  hi«U);bl  on  board  in  a  damp  stale  bunting  out  into  a  flame,  and 
bt-ing  thn»irn  orerboatd.  Tou  cannot  say  there  is  a  common  danger, 
but  a  iHX'uliar  danger  from  the  fault  of  the  person  putting  it  on 
biHinJ"  ^t^. 

In  another  case,  where  a  cai^o  of  coal  took  fire 

owing,  as  wus  admitted,  to  spontaneous  combustion,  and 

by  ivnson  of  water  thrown  upon  the  coal  to  extinguish 

ilu""'!i™um   *''"  ^^^  there  ensued  a  loss  of  freight  to  the  shipowner, 

Xiul^t  It*  *'*'^'  question  having  been  raised  whether  this  loss  should 

u*m»,  j^,  treated  as  general  average,   the  above  dictum  of 

"Willos,  J.,  was  cited  as  an  authority  against  the  allow- 

ouco;    but  Watkin  Williams,  J.,   said:    "In  that   case 

cotton  had  been  shipped  in  a  damp  state,  and  in  ct^tnsc- 

qtieuco,   and  without   external  accident,   burst   into  a 

iluuie,  and  was  on  that  account  thrown  overboard,  and 

it  wtis  held  that  the  merehant  had  no  claim  to  conlri- 

batiou  on  account  of  the  jettistm.     The  application  of 

the  principle  of  that   ease  to  the  present   involves  a 

i\^  J.-\>,*'HT.  r\.7'N.i«,  19  0.  B.  ^.:  lb.  at  p.  ^1. 

(N.  S.)  ;vti3,  at  jv  i^ 
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complete  fallacy.  All  that  that  case  decides  is,  that  if 
the  owner  of  the  interest  sacrificed  was  himself  in  fault, 
and  was  the  cause  of  the  danger  which  necessitated  the 
sacrifice,  he  must  bear  the  loss  himself,  and  could  not 

■ 

throw  it  as  a  general  average  on  the  whole  adventure ; 
or,  as  it  has  been  expressed  in  one  of  the  decisions,  he 
cannot  take  advantage  of  his  own  wrong  "  (k). 

This  decision  establishes  that  where  the  danger,  to 
avert  which  the  sacrifice  was  made,  has  resulted  from 
tlie  fault  or  vice  propre  of  the  cargo,  an  innocent  party 
whose  property  has  been  sacrificed  may  be  entitled  to 
contribution   as   general   average.      The   above  theory  Cauaeof 

danflrcTi  now 

concerning  the  "cause  of  danger"  may  now,  therefore,,  at  present  to 
apparently  be  narrowed  to  this,  that  one  who  improperly 
ships  cargo  in  a  condition  not  fit  for  carriage  cannot 
recover  as  general  average  a  loss  which  is  really  caused 
by,  or  by  the  discovery  of,  its  improper  condition. 

Damage  incidental  to  Jettison. 
§  12.  Damage  which  is  incidental  to  a  jettison,  so  Damage 

,,  i»i-  ••       incidental  to 

that  the  jettison  cannot  be  made  without  incurring  it,  jetuaon: 
must  be  regarded  as  a  part  of  the  loss  by  jettison,  and  in- 
cluded in  the  general  average:  e.g.,  holes  cut  in  the  cutting  holes 

,        ,  in  deck,  or  the 

deck,  or  bulkheads  or  bulwarks  stove  in,  in  order  to  get  like. 

at  the  carffo  or  throw  it  over.     So  if  goods  are  damaged  Damage  to 

^  .  ^  ^         goods  by 

by  reason  of  the  opening  of  the  hatches  to  throw  cargo  opening 

hatches. 

overboard,  from  seas  which  break  over  the  deck,  all  such 
damage  is  properly  and  in  practice  made  the  subject  of 
general  average,  being  the  necessary  consequence  of  the 
measure  for  the  common  safety.  This  rule  is  as  old  as 
the  Roman  law,  and  may  now  be  regarded  as  universally 

{k)  Pirie  v.  Middle  Dock  Co.,  4  allowance  for  the  loss  of  the  eoals 
Asp.  Mar.  Law  Ca.  388,  at  p.  391.  jettisoned  was  claimed.  See  post, 
It  may  be  noted  that  in  this  case  no      p.  73  et  acq, 

f2 
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Dewmgement  accepted  (/).     The  Same  principle  would  apply  to  damage 

done  by  chafing  or  breakage  of  packages,  or  otherwise 
from  the  derangement  of  stowage  consequent  on  a  jet- 
tison ;  e.g.M  the  cargo  consisted  of  barrels,  well  secured 
in  their  places  while  the  hold  was  fuU,  but  which  could 
not  be  prevented  from  shifting  after  a  portion  of  the 
cargo  had  been  thrown  out. 


DaraAgoln 
auenofiing 
Ore. 


Fonn«r 
practioe  of 
adjufltan. 


Damage  done  in  quenching  Fire. 

§  13.  If  a  ship  is  on  fire,  and  the  fire  is  quenched 
by  pouring  water  into  the  hold,  or  by  scuttling  the  ship 
in  shallow  water,  or  by  filling  the  hold  with  steam,  is  the 
damage  done  by  this  means  to  the  cargo  properly  the 
subject  of  general  average  contribution?  It  certainly 
comes  within  the  definition.  It  is  a  voluntary  sacrifice 
of  a  part  for  the  preservation  of  the  remainder. 

For  a  considerable  number  of  years,  however,  it  had 
been  the  practice  of  English  average-adjusters  not  so  to 
treat  it.  The  origin  of  this  practice,  and  the  reasons  on 
which  it  was  founded,  are  not  now  to  be  traced  with  any 
certainty.  It  is  not  very  ancient;  in  1835,  Stevens  dis- 
cusses the  question  as  one  not  yet  settled,  and  gives  it  as 
his  opinion  that  such  damage  should  be  treated  as  general 
average  (m).  He  suggests  a  doubt,  however,  in  saying : — 
^*  When  claimed  as  a  general  average,  it  is  objected  to 
on  the  ground  that  the  damage  done  to  the  goods  is 
secondary  and  accidental,  and  not  primary  and  intentional 
(as  in  cutting  away  a  mast,  &c.),  which  it  ought  to  be  to 
establish  such  a  claim"  (n).    This  perhaps  means  that  the 


{I)  Digest  ad  leg.  Ehod.  See  Ap- 
pendix A.  Damage  done  to  cargo 
by  water  going  down  a  hole  made  in 
the  deck  from  cutting  away  a  mast 
has  been  treated  in  the  American 
courts    on   the   same  principle    as 


general  ayerage.  {Maggrath  v. 
Church,  Phillips,  1286.) 

(m)  And  see,  to  the  same  effect, 
Benecke,  p.  243. 

(n)  Steyens  on  Average,  5th  edit. 
42. 
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water  is  poured  in  for  the  purpose  of  quenching  the  fire 
and  not  of  wetting  the  goods,  and  is  not  aimed  at  any 
particular  package.  On  whatever  ground  it  may  have 
rested,  however,  we  find  that  the  practice  of  excluding 
such  claims  from  contribution  was  completely  established 
before  the  year  1856.  Baily  speaks  of  it  as  a  settled 
rule.  ^^  In  defence  of  this  practice,"  he  says,  "  no  valid 
reason  can  be  urged.  It  is  based  on  an  erroneous  idea 
that  a  general  average  cannot  arise  when  the  degree  of 
danger  is  so  great  that  it  amounts  to  a  moral  certainty 
of  total  loss,  and  on  a  fanciful  distinction  between  the 
degree  of  danger  existing  in  cases  of  fire  and  the  degree 
existing  when  a  vessel  is  on  her  beam  ends,  or  on  the 
point  of  foundering, — a  distinction  which  the  ingenuity 
of  argument  may  draw,  but  which  will  not  bear  the  test 
of  common  sense  "  (o). 

Until  the  year  1873,  then,  the  practice  of  adjusters 
in  case  of  fire  was  this:  If  a  hole  was  cut  in  a  ship's 
deck,  in  order  to  pour  water  down  it  to  flood  the  cargo 
and  quench  the  fire,  the  cost  of  repairing  the  deck  was 
replaced  in  general  average,  but  the  damage  done  to  the 
goods  by  the  water  poured  down  was  not  replaced.  If  a 
hole  was  cut  in  a  ship's  side  in  order  to  scuttle  the  ship 
for  the  same  purpose,  the  damage  done  to  the  ship  by 
cutting  the  hole  was  allowed  as  general  average,  but 
the  damage  done  to  the  goods  by  the  water  that  flowed 
in  through  the  hole  was  not  allowed.  This  practice  held 
good  only  until  it  was  challenged  in  a  court  of  law. 

A  parcel  of  180  serous  of  bark  had  been  shipped  at  Stewart  v. 

_,  -tr        ^  111  TT  711    ^^ii^^^ 

Santa  Martha  on  board  the  steamer   Venezuelariy  bound  andPaeijis 
for  London,  under  a  bill  of  lading  containing  the  clause.  The  above 
^^  average,  if  any,  to  bo  adjusted  according  to  British  th^retioaiiy 
custom."     While  The   Venezuelan  was  at  Santa  Martha,  «>'^^°«^^- 

(o)  Baily,  General  Average,  p.  82. 
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loaded  and  about  to  sail,  a  fire  broke  out  in  her  forehold, 
which  was  only  extinguished  by  pouring  in  water  down 
the  hatchways,  and  through  holes  cut  in  the  deck,  and 
by  cutting  a  hole  in  the  side  of  the  ship  and  filling  her 
fore-compartment  with  water.  By  the  water  thus  poured 
or  let  into  the  ship,  152  of  the  180  serons  of  bark  were 
destroyed.  The  owner  of  it  claimed  contribution  from 
the  shipowner,  as  general  average.  The  question  was 
tried  on  an  agreed  case,  in  which  it  was  admitted  that  if 
these  measures  had  not  been  taken,  the  remaining  cargo 
would  in  all  probability  have  been  destroyed,  and  the 
ship  most  seriously  damaged,  if  not  rendered  a  total 
wreck.  It  was  admitted  also  that  "it  has  been  the 
practice  of  British  average  adjusters,  in  adjusting  losses, 
to  treat  a  loss  occasioned  by  water  in  the  manner  above 
described  as  not  a  general  average  loss." 
Quain,  J.  The  judgment  of  the  Queen's  Bench  Division  was 

delivered  by  Quain,  J.,  who  said : — 

Howthecaso  **The  first  question  argued  before  us  was,  whether  the  loss  in 

prhiciDle  ^^  question  was  a  loss  which  properly  formed  the  subject  of  a  general 
average  contribution,  according  to  the  law  of  England.  ...  On 
these  facts  we  are  clearly  of  opinion  that  the  loss  was,  according  to 
the  general  law,  properly  the  subject  of  a  general  average  contribution. 
It  was  a  voluntary  and  intentional  sacrifice  of  the  bark,  made  under 
the  pressure  of  imminent  danger,  and  for  the  benefit,  and  with  a  view 
to  secure  the  safety,  of  the  whole  adventure  then  at  risk.  No  case  has 
been  cited  in  which  the  exact  point  to  be  decided  has  arisen  in  our 
courts;  but  we  have  been  referred  to  an  American  case  in  which 
Amerioan  the  question  was  considered  and  decided.  That  case  is  Nimt'ck  v. 
Holmes  {p\  decided  in  the  Supreme  Court  of  Pennsylvania.  There 
Lowrie,  J.,  in  delivering  the  judgment  of  the  court,  says:  'Guided 
by  the  light  of  the  rule  and  its  instances,  we  feel  constrained  to  say 
that  when  a  vessel  or  its  cargo  takes  fire  without  the  fault  of  the  crew, 
the  damage  done  by  the  application  of  water  or  steam  in  extinguishing 
the  fire,  and  by  tearing  up  part  of  the  vessel  in  order  to  get  at  it,  is 

(/))  25  Pennsylv.  Eep.  366. 
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general  average.  The  danger  is  a  common  one,  and  the  cost  of  the 
remedy  must  be  conamon.  It  makes  no  difference  how  the  water  is 
applied,  by  the  aid  of  fire-engines  on  the  land,  or  in  the  form  of  steam, 
or  by  scuttling  the  yessel.  ...  It  was  a  sacrifice  for  the  common 
safety,  for  it  was  intentionally  injuring  or  destroying  all  that  part  of 
the  cargo  that  could  be  thus  affected  by  water,  in  order  to  save  the 
rest.'  .  .  .  We  quite  agree  with  this  conclusion,  and  if  the  present 
case  depended  wholly  on  the  common  law  applicable  to  general  average 
losses,  we  think  the  plaintiffs  would  be  entitled  to  recover.     .     .     . 

'*  The  question  in  this  case,  however,  is  whether  the  parties  have  Practice  here 
not,  by  the  words  used  in  the  bill  of  lading,  made  this  practice  [of  ^traot 
British  average  adjusters]  a  part  of  their  contract,  for  if  so  they  are 
bound  by  it,  though  the  practice  may  be,  according  to  the  best  opinion, 
vicious  and  unreasonable.  ...  As  it  appears  on  the  face  of  the 
case,  and  also  from  the  authorities  above  cited,  that  a  practice  prevails 
amongst  British  average  adjusters  not  to  allow  a  loss  like  the  present 
as  a  general  average  loss,  we  can  only  construe  the  expression,  British 
custom,  as  intended  to  apply  to  that  practice,  as  the  mode  of  adjusting 
the  average  by  which  the  parties  have  agreed  to  be  bound.  It 
follows,  therefore,  that,  as  the  parties  have  agreed  to  make  this  custom 
a  part  of  their  contract,  the  case  must  be  decided  in  accordance  with 
the  custom,  and  the  result  is  that  our  judgment  must  be  for  the 
defendants.  It  is  to  be  hoped,  however,  that  in  future  there  will  be 
no  difference  between  law  and  custom  on  this  point,  and  that  average 
adjusters  will  act  on  the  law  as  now  declared,  and  that  bills  of  lading 
will  also  be  framed  in  accordance  with  it ''  (7). 

The  effect  of  this  decision  was  such  as  might  have  Change  of 
been  expected.  The  practice  at  once  disappeared.  The  ^™*^  *^' 
association  of  average  adjusters,  at  their  next  annual 
meeting,  passed  a  resolution,  "  That  damage  done  by 
water  poured  down  a  ship's  hold  to  extinguish  a  fire  be 
treated  as  general  average."  This  was  next  year  (in 
1874)  modified  by  another,  viz.,  ^*  That  goods  in  a  ship 
which  is  on  fire,  or  the  cargo  of  which  is  on  fire,  affected 
by  water  voluntarily  used  to  extinguish  such  fixe,  shall 
not  be  the  subject  of  general  average  if  the  packages  so 
affected  be  themselves  on  fire  at  the  time  the  water  was 

(9)  8tewaH  v.  Weat  India  and  Pacific  8.8.  Co.,  L.  B.  8  Q.  B.  88. 
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Stewart  ▼. 
JFett  India  Co. 
in  Exchequer 
Chamber. 


Aehard  y. 
Ming, 


Effect  of 
oofitom. 


thrown  upon  them"(r).     And  these  two  resolutions  have 
ever  since  formed  the  basis  of  our  practice. 

Stewart  v.  West  India  Co.  was  carried  to  the  Ex- 
chequer Chamber,  where,  while  the  result  of  the  judg- 
ment as  based  on  the  practice  was  affirmed,  some  doubt 
was  thrown  on  the  principle  laid  down  by  the  court. 
^^If  it  were  necessary  in  this  case,"  said  Brett,  J.,  ^^  to 
determine  whether  the  destruction  of  merchandize  by 
water  thrown  upon  it  in  the  course  of  throwing  water  to 
extinguish  a  fire  which  is  burning  other  merchandize 
in  the  same  ship  is  the  subject  of  general  average,  we 
should  desire  further  time  to  consider  a  subject  which  is 
no  doubt  of  great  importance,  and  upon  which  we  know 
of  no  direct  authority  in  the  law  of  this  country  "  {s). 

In  the  following  year  a  case  was  tried  at  Nisi  Prius, 
before  Cockburn,  C.  J.,  to  determine  whether  there  ex- 
isted a  custom  at  Lloyd's  excluding  from  general  average 
damage  to  cargo  by  scuttling  (or  voluntary  stranding)  to 
put  out  a  fire.  "  It  is  quite  clear,"  said  his  lordship, 
"  that  this  [alleged]  custom  is  in  opposition  to,  and  in 


(r)  This  rule  is  consistent  with  an 
old  rule  of  practice,  which  lays  it 
down  that  if  a  bale  or  package  is 
thrown  overboard  because  it  is  on 
fire,  the  owner  of  it  is  entitled  to  no 
compensation. 

"If  water  be  thrown  down  the 
hatches  to  stop  the  progress  of  an 
accidental  fire  in  the  hold  .  .  .  this 
must  be  conceiyed  to  be  done  with 
the  double  intention  of  saying  the 
articles  which  have  already  caught 
fire  from  utter  destruction,  and  of 
extricating  the  yessel  and  rest  of  the 
cargo  from  imminent  danger.  The 
effect  of  the  water  upon  the  former 
goods  is  therefore  particular  average: 
it  is  not  an  injury,  but  a  real  advan- 
tage done  to  them.  But  the  damage 
done  by  the  water  to  other  goods  is. 


I  conceive,  of  the  nature  of  a  general 
average,  upon  the  same  principle  on 
which  the  occasional  damage  done  to 
goods  during  a  jettison  is  considered 
as  such."     (Benecke,  Ins.  p.  243.) 

How,  if  a  package  which  is  on  fire 
be  thrown  overboard  ?  This  cannot 
be  said  to  be  done  for  the  benefit  of 
the  bale  itself.  Must  we  inquire 
whether  it  was  possible  to  save  it  ? 
It  might  have  been  possible,  yet  not 
reasonably  practicable,  having  in 
view  the  danger  its  presence  on 
shipboard  might,  under  the  circum- 
stances, expose  the  ship  and  cargo  to. 
This  question  was  started,  arguendo^ 
in  Shepherd  v.  Kettgen^  2  C.  P.  D. 
585,  at  p.  586. 

(«)  Stewart  v.  West  India  and 
Pacific  S.S.  Co,,  L.  E.  8  Q.  B.  362. 


SECT.  XIII.]       DAMAGE  DONE  IN  QUENCHING  FIRE.  73 

derogation  of,  the  law  of  the  land  relating  to  insurance, 
and  to  the  matter  of  average  as  between  the  shipowner 
and  the  owner  of  the  goods.  It  would  be  general  average 
according  to  the  law  of  the  land  but  for  this  custom,  and 
therefore  the  custom  militates  against,  and  derogates 
from,  the  law  of  the  land  ;  and  when  a  person  sets  up  a 
custom  of  that  sort  in  derogation  of  the  law,  he  is  bound 
to  prove  it,  and  to  prove  it  fully  to  the  satisfaction  of 
the  jury."  The  jury  found  that  the  custom  was  not 
made  out  (t). 

In  Schmidt  v.  Royal  Mail  Co.  (w),  and  in  Aspinwall  v.  SehnUdt  y. 
Merchant  Shipping  Co.  {x\  it  was  decided  in  the  Queen's 
Bench  Division  that   damage  by  water  poured  into  a 
cargo   to   extinguish   a  fire  is   the   subject  of  general 
average.     The  same  conclusion  was  come  to  by  Watkin 
Vv'illiams,  J.,  in   Pirie  v.   Middle   Dock   Co.^  in  a  very  Piriey.  Middle 
learned  and  elaborate  judgment.      A  fire  broke  out  on    ^ 
board  the  ship  Attita,  bound  for  Singapore  with  a  cargo 
of  coals,  owing,  as  was  admitted,  to  the  spontaneous 
combustion  of  the  coal.     Some  fifty  tons  of  coal  was 
thrown   overboard,   water  was  poured   into  the   cargo 
continuously  for  three  days,  and  the  ship  was  taken 
into  Batavia  for  safety,  where  the  fire  was  quenched  by 
pouring  in  more  water  while  the  cargo  was  taken  out. 

{t)  Achard  v.  Ring,  31 L.  T.  (N.  S.)  put  on  board  any  such  ship  by  reason 

647  ;  2  Asp.  Mar.  Law  Ca.  422.  of  any  fire   happening  on  board.*' 

(u)  45  L.  J.  (Q.  B.)  646.     In  this  But  his  exemption  in  this  matter, 

case  the  shipowner  sot  up  the  de-  it  was  pointed  out,  corresponds  with 

fence  that  by  the  bill  of  lading  he  his  ordinary  exemption  from  '*  the 

was  exempted  from  liability  for  loss  accidents  of  navigation,"   and  does 

by  fire ;    and,    moreover;    that   by  not  touch  his  liability  to  contribute 

statute  17  &  18  Vict.  c.  104,  s.  503,  towards    a   general    average.      The 

**No  owner  of  any  seagoing   ship  judgment  was  given  by  Blackburn 

.  .  .  shall  be  liable  to  make  gr^od  and  Lush,  JJ. 
any  loss  or  damage  that  may  happen  (x)  Not  reported ;  referred  to  in 

without  his  fault  or  privity  ...  of  Schmidt  v.  Royal  Mail  C(r>.,  45  L.  J  , 

or   to  any  goods,   merchandize,   or  Q.  B.  G46. 
other  things  whatever,  taken  in  or 
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Owing  to  the  damaged  state  of  the  coal  from  the  sea 
water,  it  was  found  necessary  to  sell  the  whole  of  it  at 
Batavia.  The  result  was,  that  the  shipownei'  lost  his 
freight,  while  the  owner  of  the  coals,  receiving  the 
l^roceeds  freight  free,  suffered  no  loss,  but  on  the 
contrary  made  a  profit  by  the  mishap.  The  shipowner 
thereupon  claimed  from  him,  as  general  average,  con- 
tribution towards  this  loss  of  freight,  occasioned  by  the 
means  taken  to  extinguish  the  fire.  The  owner  of  the 
coals  disputed  his  liability.  On  his  behalf  it  was  argued 
that  the  pouring  in  of  the  water  was  not  a  voluntary 
sacrifice,  but  was  done  to  preserve  as  much  of  the  coals 
as  could  bo  saved ;  that  the  cargo  was  practically  lost 
past  redemption,  and  that  what  was  preserved  was  in 
the  nature  of  salvage  or  wreck.  To  this  it  was  replied, 
that  if  this  principle  were  to  prevail,  there  would  be 
an  end  to  general  average  altogether ;  for  it  would  be 
equally  applicable  to  the  jettison,  and  the  risk  of 
foundering  from  a  leak  might  be  as  great  as  that  of 
7F.  Wiiiianu,  destruction  by  fire.  W.  Williams,  J.,  gave  judgment 
in  favour  of  the  shipowner's  claim.  The  question,  he 
said,  was  to  be  tested  by  applying  the  maxim  of  the 
Rhodian  law.  Omnium  contrilutione  sarciatur  quod  pro 
omnibus  datum  est.  As  to  the  objection,  that  the  fire 
arose  from  spontaneous  combustion,  that  is,  from  the 
fault  of  the  cargo,  it  was  to  be  observed  that  the  present 
claim  was  not  made  on  behalf  of  the  owner  of  the  cargo, 
but,  on  the  contrary,  was  by  the  shipowner  upon  him, 
so  that  the  fault  of  the  cargo  was  no  answer  (;/).  Next, 
as  to  the  argument  that  the  cargo  was  already  practically 
lost  past  redemption,  the  learned  judge,  after  a  careful 
examination  of  the  authorities  and  principles  by  which 
the  question  must  be  governed,  arrived  at  the  conclusion 

(y)  AnU^^U. 
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that  the  danger  affected  the  whole,  ship  as  well  as  cargo, 
and  that  the  operation  was  successful  in  saving  the  ship 
and  a  large  part  of  the  cargo,  whil6  it  caused  the 
destruction  of  the  freight ;  consequently  that  the  freight, 
being  given  for  all,  must  be  replaced  by  contribution  (^). 

The  learned  judge  pointed  out  that  one  of  the  There  must 
conditions  of  a  general  average  is  that  "  it  must  be  a  sacrifice, 
real  sacrifice,  and  not  a  mere  destruction  or  casting  off 
of  that  which  had  become  already  lost,  and  consequently 
of  no  value."  In  illustration  of  this  he  cited  an  American 
decision,  where  a  vessel  laden  with  lime  was  hauled  out 
into  the  stream  and  scuttled,  because  the  lime  was  on 
fire.  The  lime  was  destroyed  at  once,  and  the  ship  was 
saved ;  but  it  was  held  tliat  the  ship  did  not  contribute 
for  the  lime,  because  the  lime  could  not  possibly  be 
preserved,  and  the  ship  was  saved  by  only  hastening  its 
destruction  (u). 

In  spite  of  this  consensus  of  judicial  authority  on  whueerou 
the  general  question,  extending  over  a  period  of  about  satui 
ten  years,  it  appears  to  have  been  thought  worth  while  ^hTf^^i 
to  carry  the  question  up  to  the  Court  of  Appeal,  in  order  ^^coJ^^of 
to  have  the  whole  matter  argued  afresh,  unhampered  by  -^pp®*^- 
precedent.      The  iron   ship  Himalaya^  bound  for  Wel- 
lington, New  Zealand,  had  arrived  at  that  port,  and  had 
landed  the  greater  portion  of  her  cargo,  when  a  fire 
broke  out  on  board,  which  was  extinguished  by  pouring 
water  into  her  hold.     The  ship  was  much  damaged  by 
the  fire;  the  skin  was  charred,  and  the  timber  of  the 
deck  was  charred  about  half  through ;  she  was  in  im- 
minent peril  until  such  time  as  the  water  had  put  out 
the  fire.     If  the  fire  had  not  been  got  under  speedily 

(2)  Pirie   y.   Middle   Dock    Co,,  4  Whether  this  decision  is  good  Ameri- 

AspinaU's  Mar.  Law  Ca.  388.  can  law  may  be  doubted.    See  post, 

(a)  NimickY.IIolmeB,2oF(m.nBjlr.  p.  126. 
366;  cited   4    Mar.    Law  Ca.  392. 


76  SACRIFICES  OF  CARGO.  [CHAP.  H. 

the  whole  of  the  woodwork  about  the  ship  would  have 
been  consumed.  Among  other  portions  of  the  cargo 
damaged  by  the  water  poured  in  was  a  quantity  of  iron 
wire  belonging  to  the  plaintifiFs.  There  was  some  evidence 
that  this  wire  had  been  rendered  unmerchantable  by  the 
fire ;  but  it  was  proved  that  it  was  injured  by  the  water 
poured  down  into  the  hold.  The  fire  might  have  been 
extinguished  by  removing  one  of  her  plates  and  thereby 
scuttling  her,  but  much  damage  would  have  been  done. 
On  these  facts  the  owners  of  the  wire  made  a  claim  on 
the  shipowners  for  contribution  towards  their  damage, 
as  general  average,  and  Pollock,  B.,  gave  judgment  in 
their  favour.  This  was  appealed  against. 
Argumente.  In  support  of  the  appeal  it  was  argued,  1st,  that 

there  was  no  sacrifice,  because  the  wire,  at  the  time  tlio 
water  was  poured  on  it,  was  in  fact  worthless,  as  it  would 
have  been  destroyed  by  the  fire;  2nd,  there  was  no 
common  danger  to  the  whole,  for  the  ship  was  built  of 
iron,  and  so  could  not  be  destroyed,  and  was  in  shallow 
water  and  could  have  been  scuttled  and  raised  again 
after  the  fire  was  out;  3rd,  the  master  did  no  more 
than  his  ordinary  duty  in  pouring  water  down,  since  he 
resorted  only  to  the  ordinary  method  of  extinguishing 
a  fire;  and,  4th,  at  the  time  of  the  fire  the  common 
adventure  was  at  an  end,  for  the  voyage  was  over  and 
a  large  part  of  the  cargo  was  already  safe  on  shore.  The 
liability  to  a  general  average  contribution,  it  was  con^ 
tended,  is  an  obligation,  not  of  common  law,  but  of 
maritime  law,  and  ceases  when  the  adventure  is  finished, 
that  is,  when  the  carriage  of  the  goods  to  the  port  of 
destination  is  completed  (b). 

{h)  A  further  point  was  raised  in  fire ;  but   the  court  said    that  this 

tho   course  of  the  argument,  yiz.,  question  had  not  been  raised  at  the 

that  the  wire,  at  the  time  when  the  trial,  and  declined  to  take  it  into 

water  was  poured  on  it,  had  become  consideration    for    the    purposes  of 

unmerchantable  through  damage  by  their  decision. 
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Lord  Coleridge,  in  the  course  of  the  argument, 
observed:  ^'Atwood  v.  Sellar(c)  certainly  shows  that  any 
consequence  flowing  from  a  general  average  act  is  the 
subject  of  a  general  average  contribution,  although  it 
happens  afterwards,  and,  therefore,  is  separated  in  point 
of  time  from  the  general  average  act"  {d). 

The  judgment  of  the  court  was  xmanimous  in  favour 
of  the  claim. 

"  It  muBt  be  Bhown,"  said  Lord  Coleridge,  *  *  that  an  imminent  peril  Lord  CoUndge. 
existed,  and  that  the  master  deliberately  and  for  the  sake  of  preserving 
the  adventure  sacrificed  that  in  respect  of  which  contribution  is 
claimed.  ...  I  am  imable  to  come  to  the  conclusion  that  this  is 
not  a  case  of  general  average ;  the  facts  seem  to  me  to  fall  within  the 
definition  of  a  general  average  act.  .  .  .  No  authority  is  against 
our  decision.  In  Atwood  v.  Sellar  (c),  the  judgment  of  this  court  was 
delivered  by  Thesiger,  L.  J.,  who  points  out  that  the  practice  of  average 
adjusters  professes  to  follow  legal  principles  and  authority.  The 
principle  is  laid  down  in  the  following  general  terms  (p.  289) :  '  The 
principle  which  underlies  the  whole  doctrine  of  general  average  con- 
tribution is,  that  the  whole  loss  immediate  and  consequential  caused 
by  a  sacrifice  for  the  benefit  of  cargo,  ship,  and  freight  should  be 
borne  by  all.'  ...  On  general  principles  nothing  ought  to  make  us 
hesitate  to  bring  the  case  before  us  within  the  rule  of  general  average. 
.  .  .  .  The  fourth  point  urged  on  behalf  of  the  defendants  is 
somewhat  extraordinary.  .  .  .  The  voyage  probably  had  come  to 
an  end,  and  it  may  possibly  be  that  the  liabilities  of  the  underwriters 
had  ceased;  but  the  liabilities  of  the  shipowners  upon  the  bills  of 
lading  were  still  existing,  and  this  shows  that  the  maritime  adventure 
was  not  at  an  end.  .  .  .  The  rule  which  we  lay  down,  of  course,  Allowance 
applies  only  so  far  as  the  plaintiffs'  wire  was  damaged  by  water ;  for  J|ril*^*^'*^ 
there  must  be  an  intentional  sacrifice.  But  no  distinction  between  water, 
damage  by  water  and  damage  by  fire  was  made  at  the  trial,  and  the 
case  was  rested  on  the  point  whether  goods  damaged  by  pouring  water 
upon  them  are  the  subject  of  a  general  average  contribution  "  (a). 

Brett,  L.  J.,  said:  Brett, l.j, 

'*  If  there  is  an  imminent  danger,  and  if  the  captain  sacrifices  part 
in  order  to  save  the  rest  of  the  adventure,  a  claim  for  a  general 

(c)  5  Q.  B.  D.  286.  8  Q.  B.  D.  653,  at  p.  658. 

\d )  Whitecrws  Wire  Co.  v.  Savill,  («)  lb.  at  p.  659. 


78 


SACRIFICES  OF  CARGO. 


[chap.  II. 


Baxnago  by 
Bouttling 
would  be 
gfoneral 
average. 


Praotioo  aa 
to  packages 
tottohei  by 
fire. 


average  contribution  arises.  It  has  been  argued  that  there  must  be 
danger  of  an  immediate  total  loss  of  the  whole  adventure:  some 
phrases  in  Amould  on  Insurance  appear  to  justify  this  contention ; 
but  I  think  this  argument  has  been  pushed  too  far  on  behalf  of  the 
defendants.  ...  It  has  been  argued  that  no  total  loss  of  the 
ship  would  have  occurred  in  the  present  case,  because  she  was  built  of 
iron  and  coxQd  not  be  destroyed  by  fire ;  but  it  was  proved  that  the 
fire  had  got  a  strong  hold  upon  her,  and  it  would  have  burnt  her 
woodwork,  such  as  her  deck  and  masts,  and  also  her  sails ;  if  the  fire 
had  not  been  extinguished,  she  would  have  been  brought  almost  to 
the  state  of  a  wreck.  It  has  been  said  that  the  defendants'  vessel 
might  have  been  scuttled ;  but  the  expense  of  raising  and  repairing 
her  would  have  entitled  her  ownirs  to  a  general  average  contribution  ; 
and  because  an  apparently  alternative  mode  of  proceeding  existed, 
the  captain  cannot  be  said  to  have  acted  unreasonably.  It  is  said  that 
it  was  within  the  captain's  ordinary  duty  to  extinguish  the  fire ;  still 
it  was  his  duty  to  carry  the  goods  safely,  and  in  extraordinary  circum- 
stances he  becomes  in  effect  the  agent  for  all  parties.  As  I  have 
before  said,  there  must  be  an  intentional  sacrifice :  here  the  captain 
intentionally  iaundated  the  cargo,  and  thereby  necessarily  damaged  it 
by  water.  I  wish  to  point  out  that  if  the  ship  had  been  improperly 
flooded,  the  owners  of  the  cargo  would  have  a  right  of  action  against 
the  shipowners  for  all  the  cargo  injured.  Similarly  if,  under  the  pre- 
tence of  preserving  the  adventure,  the  cargo  is  jettisoned  without  due 
cause,  the  owner  will  have  a  right  of  action  against  the  shipowners  for 
the  whole  of  his  loss.  All  the  circumstances  seem  to  me  to  exist 
which  constitute  a  general  average  loss  "  (/). 

At  present,  therefore,  the  second  of  our  iiiles  of 
pnictiee,  in  virtue  of  which  we  exclude  from  general 
average  the  damage  done  by  water  to  a  bale  or  pack- 
age which  the  fire  had  touched  when  the  water  was 
poured  on  it,  has  not  been  either  confirmed  or  over- 
thrown by  a  legal  decision.  It  is  based  on  the  argument 
of  common  sense,  that  the  water  which  in  the  same  act 
damages  and  saves  a  j>ackage  already  kindled  cannot  be 
mid  to  do  that  package,  on  the  whole,  any  harm  (y). 


(/)  Whitecro9S  Wirt  Co.  v.  Smill, 
8  Q.  B,  D.  6W,  at  p.  662. 


{y)  The  rule  observed  in  practice 
in  the  United  States  is  the  same. 
GourIie>  General  Average,  p.  157. 
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Cargo  burnt  as  Ftiel. 

§  14.  Another  sacrifice  of  C4irgo,  now  recognised  as  Cargo  bmut 
the  subject  of  general  average,  consists  in  the  using  it  treated, 
upon  emergency  as  fuel  for  the  engines  of  a  steam-ship, 
when  this  is  needed  for  the  common  safety;  with  this 
proviso,  that  the  fuel  originally  supplied  for  the  engines, 
at  the  outset  of  the  passage,  was  not  insufficient.  On 
this  subject  there  have  been  the  following  decisions  in 
our  courts  : 

In  the  case  of  Harrison  v.  Bank  of  Australasia  (h\  ^*T'*^"  ^• 

•^  ^    /'   Bank  of 

where  not  indeed  cargo,  but  a  quantity  of  spare  spars  Australasia. 
belonging  to  the  ship,  were  burnt  as  fuel  for  her  donkey- 
engine,  the  coal  having  run  short;  the  four  judges  of 
the  Court  of  Exchequer  were  equally  divided  on  the 
question  whether  the  value  of  the  spars  should  be  brought 
into  general  average;  and  the  junior  judge  withdrawing 
his  judgment,  judgment  was  given  for  the  plaintiff. 

In  the  subsequent  case  of  Robinson  v.  Pricey  a  ques- 
tion substantially  the  same  was  decided  in  the  Court  of 
Appeal. 

The  ship  John  Baring^  bound  with  timber  from  RohintonY. 
Quebec  for  London,  was  and  had  for  several  years  been 
supplied  with  a  donkey-engine,  adapted  for  the  loading 
and  discharge  of  cargo  and  ballast,  and  also  for  pump- 
ing the  ship,  in  aid  of  the  ship's  hand  pumps,  when 
required.     Such  engines  were  often,  though  at  that  time 


Price. 


[h)  L.  R.  7Exch.  39.  KeUy,  C.  B., 
and  BramweU,  B.,  held  that  this  loss 
was  properly  the  suhject  of  general 
average.  ' '  The  captain, '  *  said  Kelly, 
0.  B.,  delivering  the  judgment  of 
both,  "  prudently  and  properly  sacri- 
ficed some  spare  spars,  and  saved  the 
ship  and  cargo.  There  seem  to  us 
here  all  the  ingredients  of  a  case  of 
general  average:  peril  of  the  seas 


imminent,  certain  loss  in  a  short 
time  unless  something  not  to  be 
anticipated  should  intervene,  and  a 
sacrifice  of  the  property  of  one  for 
the  benefit  of  all.''  Martin  and 
Cleasby,  BB.,  held  that  the  loss  was 
not  general  average,  on  the  ground 
that  there  was  not  such  an  imminent 
danger  of  total  loss  as  was  requisite 
to  constitute  a  general  average. 
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not  universally,  used  in  that  trade.  At  the  time  of  sailing 
the  ship  had  five  tons  of  coal  on  board,  which  was 
admitted  to  be  a  suflBcient  supply  of  fuel  for  all  pur- 
poses of  the  ship  while  at  sea,  other  than  pumping,  for 
a  much  longer  voyage  than  that  from  Quebec  to  London. 
While  at  sea  the  ship  fell  in  with  bad  weather,  and 
sprung  so  bad  a  leak  that  she  could  hardly  be.  kept  free 
by  constant  pumping.  For  this  purpose  it  presently 
became  necessary  to  have  the  pumps  worked  by  the 
donkey-engine,  and  as  the  supply  of  coal  threatened  to 
run  short,  the  captain  ordered  some  of  the  ship's  spare 
spars,  and  a  portion  of  the  cargo,  to  be  used  with  the 
coal  to  keep  up  the  fire  of  the  donkey-engine ;  by  which 
means  the  ship  was  eventually  brought  safe  into  port. 
The  questions  for  the  court  were,  whether  the  burning 
of  the  spare  spars,  and  whether  the  burning  of  the  cargo, 
were  to  be  replaced  as  general  average.  The  judgment 
of  the  court  was  delivered  by  Lush,  J.,  who  said : 

Zuth,  J.  <<  The  circumstances  under  which  the  ship's  spars  and  the  cargo 

were  used  as  fuel  for  the  donkey-engine  satisfy  all  the  conditions  of 
a  general  average  claim.  The  peril  was  imminent;  the  sacrifice 
voluntary,  in  the  sense  of  being  an  act  of  will  on  the  part  of  the 
master ;  it  was,  in  the  emergency,  necessary  in  order  to  save  the  ship 
from  sinking,  and  was,  of  course,  made  with  a  view  to  the  safety  of 
the  whole  adventure — ship,  freight,  and  cargo.  Primd  facie,  there- 
fore, the  case  of  the  plaintiff  is  made  out.  But  it  was  objected  that, 
as  the  ship  was  furnished  with  a  donkey-engine,  adapted  and  in- 
tended, in  case  of  need,  for  pumping  as  well  as  for  loading  and  dis- 
charging the  cargo,  the  owner  was  bound  to  provide  sufficient  fuel 
for  its  use ;  that  if  this  had  been  done  the  resort  to  the  spars  and 
cargo  would  not  have  been  required ;  that  it  was  not  done,  and,  there- 
fore, the  use  of  the  spars  and  cargo  was  not  a  necessity  brought  about 
by  the  perils  of  the  sea,  but  a  necessity  occasioned  by  his  own  default. 
Although  we  cannot  accede  to  the  proposition  in  its  terms,  we  entirely 
accede  to  the  principle  that  underlies  it.  "We  think  that  a  shipper  of 
cargo  is  entitled,  in  time  of  peril,  to  the  benefit  not  only  of  the  best 
services  of  the  crew,  in  order  to  save  his  goods,  but  of  the  use  of  all 
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the  appliances  for  that  purpose  with  which  the  ship  is  provided.     It 
follows  that,  where  a  ship  is  fitted  up  with  auxiliary  steam  pumping 
power,  it  is  the  duty  of  the  owner  to  make  some  provision  for  supply- 
ing the  engine  with  fuel.     Not  that  ho  is  bound  to  have  on  board  Duty  of 
enough  for  every  possible  emergency,  but  he  is  bound  to  have  a  rea-  y^g^y^  ^^^ 
sonable  8upi)ly,  having  regard  to  the  nature  of  the  voyage,  the  season  enough  on 
of  the  year,  the  quality  of  the  cargo,  the  condition  of  the  ship,  and 
what  experience  has  shown  to  be  prudent  to  provide  against  under 
those  conditions.     If  he  fails  to  do  so,  he  cannot  call  upon  the  owners 
of  cargo  to  contribute  towards  that  reasonable  supply.    That  would 
be  to  make  them  pay  for  that  which  he  ought  to  have  provided  at  hig 
own  expense.     If,  under  such  circumstances,  the  opportunity  occurs  Caceof  bur- 
during  a  time  of  peril  of  buying  coals  from  a  passing  steamer,  we  j°|*~r 
think  it  clear  that  he  could  not  charge  their  cost  as  an  extraordinary  steamer, 
expenditure  entitling  him  to  general  average.    That  statement  of  the 
case  not  being  so  explicit  as  it  might  have  been  upon  this  point,  we 
thought  it  right  to  send  it  back  to  the  learned  counsel  who  settled  it 
between  the  paiiies,  to  find  from  the  evidence  he  had  taken  one  way 
or  the  other  upon  this  question.     He  has  returned  it  to  us,  with  a 
statement  as  follows :  *  I  find  that  The  John  Baring y  when  she  left 
Quebec,  had  on  board  a  reasonable  supply  of  coal  for  the  donkey- 
engine  for  pumping  purposes.'     This  finding  concludes  the  defendants. 
The  primd  facie  claim  to  general  average  contribution  is  not  displaced 
by  any  default  on  the  part  of  the  owner,  and  our  judgment  must  be 
for  the  plaintiff"  («). 

This  decision  was  affirmed  upon  appeal.  Lord  Cole-  same  oaae  on 
ridge  said:  "In  my  opinion  the  judgment  of  the  Queen's  *pp^* 
Bench  Division  was  perfectly  right.  The  facts  are  now 
stated  so  distinctly  as  to  preclude  all  argument.  It  is 
impossible  to  say  that  under  the  circumstances  tlie  sacri- 
fice of  the  spars  and  cargo  was  not  general  average." 
Bramwell  and  Brett,  L.  JJ.,  concurred  (/). 

There  seems  to  be  no  distinction  in  point  of  prin-  Conciuaion. 
ciple  between  burning  cargo  to  feed  a  ship's  donkey- 
engine,  and  burning  it  to  feed  the  ordinary  working 
engines  of  a  steamer,  provided  the  two  conditions,  of 

(t)  Bohinson  v.  Price,  2  Q.  B.  D.  {j)  8.  C,  2  Q.  B.  D.  295. 

91,  at  p.  94. 
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imminent  danger  if  the  engines  are  not  worked,  and  of 
a  sufficient  supply  of  fuel  at  the  outset,  are  the  same  in 
both.  What  is  a  sufficient  supply,  so  that  it  may  with 
confidence  be  said  that  there  has  been  no  default  on  the 
part  of  the  owner,  must  be  determined  by  the  tests  laid 
down  in  the  above  judgment.  Account  must  be  taken 
of  the  engines'  daily  consumption,  and  of  the  maximum 
ordinary  length  of  the  voyage,  and  to  the  amount  thus 
determined  should  be  added,  it  is  conceived,  a  reasonable 
margin  to  cover  uncertainties,  according  to  what  prudent 
owners  usually  do  in  the  particular  trade  (Ic).  Supposing 
that  the  original  supply  has  been  sufficient,  and  that  from 
stress  of  weather  or  other  accidental  cause  the  coal  runs 
short,  it  still  would  have  to  be  proved  that  the  ship  and 
cargo  would  be  in  danger  if  the  engines  were  not  kept 
going.  The  motive  of  saving  time  would  not  bo  suffi- 
cient. If  she  could  complete  her  voyage  under  sail,  the 
mere  advantage  to  the  owners  of  the  cargo  and  of  the 
ship  from  completing  it  more  quickly  under  steam  would 
not  justify  the  destruction  of  a  portion  of  the  cargo.  But 
if  a  steamer  were  unmanageable  under  canvas  alone,  or 
could  not  be  kept  off  a  lee-shore  unless  by  the  aid  of  her 
engines,  or  for  similar  reasons  would  be  in  imminent 
danger  unless  her  engines  could  be  kept  going,  the  cargo 


(A;)  In  a  caso  tried  at  Nisi  Frius, 
vhere  a  quantity  of  cofPeo  had  been 
burnt  as  fuel  for  a  steamer,  and  it 
was  aUeged  on  the  one  hand  that  the 
fuel  originaUy  supplied  for  the  steamer 
was  insufficient,  and  on  the  other 
that  there  had  been  a  sufficient  supply 
at  first,  and  that  the  coffee  was  burnt 
for  the  benefit  of  the  whole  venture, 
Keating,  J.,  dii'ected  the  jury  that 
**  there  was  no  obligation  cast  upon 
the  shipowner  to  have  more  than  a 
reasonable  and  ordinary  supply  of 
coal  on  board,  having  regard  to  the 


character  of  the  voyage,  and  the 
character  of  the  weather  that  was  to 
be  expected.  .  .  If  they  should 
be  of  opinion  that  there  had  been 
no  error'committed  in  respect  of  the 
coaling  and  the  navigation  of  the 
ship,  and  also  as  to  her  condition  to 
make  the  voyage,  then  they  would 
consider  whether  what  had  been  done 
was  not  for  the  benefit  of  all  parties 
interested  in  the  ship  and  cargo." 
The  jur}%  being  unable  to  agree,  were 
discharged.  {Sliand  v.  Ash,  Mitchell's 
Mar.  Reg.  1872,  p.  242.) 
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necessarily  sacrificed  for  the  purpose  ought  certainly  to 
bo  replaced  as  general  average.  And  this  is  now  tho 
established  practice. 

Other  Sacrifices  of  Cargo. 
§  15.  When  cargo  is  discharged  from  a  ship  under  Damage  to 

<■•  <,^  A-,.«...  cargo  in  dis* 

such  circumstances  that  the  act  of  discharging  it  is  a  charging. 
general  average  act,  or  an  extraordinary  act  performed 
for  the  common  preservation  of  ship  and  cargo,  and 
when  such  discharging  necessarily  entails  damage  or 
partial  loss  upon  the  cargo,  such  damage  or  loss  falls 
within  the  definition  of  general  average,  and  in  practice 
is  so  treated. 

There  are  circumstances  in  which  the  discharging  Diacharging 
of  cargo  can  scarcely  be  distinguished  from  a  jettison,  aahore!  '^ 
For  example,  if  a  ship  is  stranded  she  may  be  in  extreme 
danger  unless  she  can  be  lightened  sufficiently  to  float 
her  off  by  the  next  rise  of  tide;  for  which  purpose  a 
portion  of  the  cargo  may  be  thrown  out,  perhaps  upon 
the  sand  or  beach,  not  intending  its  destiTiction,  but 
with  the  hope  that  it  may  be  fetched  into  safety  by 
carts  or  boats  from  the  shore.  Or  it  may  be  that  the 
only  way  in  which  the  cargo  can  be  put  ashore  is  by 
dragging  it  through  surf,  or  floating  it  in  rafts.  Or  it 
may  have  to  be  landed  through  heavy  rains,  with  no 
means  of  protection,  or  tho  only  place  where  it  can  be 
deposited  may  be  a  bank  of  mud.  In  cases  of  this  kind, 
where  exposure  of  the  cargo  to  great  risk  or  even  cer- 
tainty of  damage  is  deliberately  adopted  to  avert  the 
greater  evil  of  extreme  danger  to  the  entire  property, 
all  damage  or  loss  of  cargo  which  occurs  in  consequence 
of  such  exposure,  and  in  spite  of  reasonable  care  to  pre- 
vent it,  is  clearly  the  subject  of  general  average.  It 
is  perfectly  analogous  to  damage  by  water  going  down 
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Diflcliargiiig 
at  a  port  of 
ref  age. 


Why  damage 
Hbould  follow 
diBcharging. 


when  tlie  hatches  axe  opened  for  jettison,  or  when  wat«r 
is  poured  upon  the  cargo  to  extinguish  a  fire ;  that  is  to 
say,  this  or  that  particular  damage  was  not  intended  or 
aimed  at,  but,  for  the  common  safety,  a  measure  was 
resorted  to  which  naturally  and  indeed  inevitably  pro- 
duced these  results  (I). 

Or  again,  when  a  ship,  being  in  a  leaky  state  or 
needing  repairs,  is  for  the  common  safety  taken  into  a 
port  of  refuge,  and  it  is  necessary  to  discharge  the  cargo 
there,  then,  if  the  discharging  is  for  the  common  safety 
of  all,  or  is  a  consequence  of  the  bearing  up  to  repair, 
and  is  on  one  of  these,  or  indeed  any  other,  grounds  pro- 
perly treated  as  a  general  average  act,  any  damage  or 
loss  of  cargo  which  necessarily  follows  from  so  dis- 
charging it  is  properly  to  be  treated  as  general  average 
loss.  Hence  the  rule  of  practice,  now  in  force  in  the 
Association  of  Average  Adjusters,  is  expressed  as  follows : 
^^  Whenever  the  cost  of  discharging  cargo  is  general 
average,  all  loss  or  damage  necessarily  arising  to  cargo 
therefrom  shall  be  allowed  in  general  average"  (m). 

It  is  not,  perhaps,  at  first  sight  obvious  why  the  dis- 
charging of  cargo  in  a  port  of  refuge  should  necessarily 
lead  to  its  being  damaged.     There  are  three  principal 


(/)  It  may  be  weU  distinctly  to 
point  out  that  what  is  here  said  is 
only  applicable  where  the  discharge 
itself  is  properly  a  general  average 
act.  In  cases  of  wreck,  where  the 
cargo  is  discharged  really  or  princi- 
paUy  for  its  own  preservation,  there 
is  no  ground  for  claiming  as  general 
average  the  damage  it  may  sustain 
in  the  process.  Nor,  indeed,  in  such 
cases  is  the  expense  of  discharging 
properly  to  be  treated  as  general 
average.  It  may  often  be  difficult 
to  distinguish  between  the  two  classes 


of  cases.  Since  the  damage  and  the 
expense  must  stand  or  fall  together, 
the  necessary  damage  indeed  being 
properly  a  portion  of  the  cost  of  dis- 
charging, it  will  be  convenient  to 
consider  the  whole  subject  at  large 
in  one  place,  which  must  be  in 
Chapter  IV.,  when  we  have  to  discuss 
the  treatment  of  Salvage  Expenses. 

(m)  Av.  Adj.  Ass.  Eeports,  1883, 
p.  58;  1884,  p.  38.  This  is  a  change, 
based  upon  the  conviction  of  its  rea* 
sonableness,  of  a  former  practice  to 
the  contrary. 
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reasons :  tlie  cargo  may  have  to  be  discharged  with  un- 
usual haste,  as  when  the  ship  is  leaky;  or  in  a  place 
where  it  is  not  usual  to  unload  so  large  ships  or  cargoes 
of  that  kind,  so  that  there  are  not  the  proper  appliances ; 
or,  lastly,  the  cargo  may  be  of  such  a  nature,  e.g.  coals, 
that  it  cannot  be  landed  without  suffering  loss  by  break- 
age or  the  like,  so  that  to  discharge  it  at  a  port  of  refuge, 
in  addition  to  the  port  of  destination,  is  simply  doubling 
the  ordinary  wastage.  In  any  of  these  cases,  what  the 
discharging  actually  costs  is,  the  money  outlay  plus  the 
inevitable  damage  to  cargo. 

§  16.  When  a  ship  is  voluntarily  run  ashore,  to  Damage  by 
prevent  her  sinking  or  to  avert  capture  or  other  gi'eater  Btianding. 
danger,  it  would  seem  that  all  damage  to  cargo  as  well 
as  ship,  necessarily  resxilting  from  this  measure,  should 
be  the  subject  of  general  average.  This  subject,  how- 
ever, may  be  more  conveniently  discussed  in  the  follow- 
ing chapter. 

8  17.  Damage  done  to  cargo,  in  consequence  of  the  i>amag©  ^m 

^  C7    /  X  ^  oatting  away 

cutting  away  of  a  mast,  or  other  general  average  sacrifice  °»a«t. 
of  some  part  of  a  ship, — as,  for  example,  if  the  mast 
when  cut  away  breaks  below  the  partners,  so  that  water 
gets  down  through  the  opening  and  wets  the  goods  {n) ; 
or  if  a  similar  mischance  occurs,  as  is  very  likely,  in 
cutting  away  an  iron  mast,  which  is  hollow,  and  has 
openings  below  through  which  seas  shipped  on  deck  may 
reach  the  cargo, — is  evidently  allowable  as  general  aver- 
age. It  is  perfectly  analogous  to  damage  occasioned  by 
seas  shipped  while  the  hatches  are  open  for  jettison. 

{n)  So  treated  in  the  United  States.    Maggrath  v.  Church,  Caines,  N.  Y.  B« 

ne. 
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Cargo  given 
as  salvage. 


Cargo  sold  or 
pledged  to 


§  18.  Sometimes,  though  rarely  at  the  present  day, 
cargo  is  sacrificed  by  being  given  in  kind  as  salvage  for 
the  entire  property.  Such  a  sacrifice  must,  of  course,  be 
treated  as  general  average. 


§  19.  More  frequently,  cargo  is  sacrificed  by  being 
raise  funds,  sold  or  pledged  in  order  to  raise  funds  in  a  port  of  refuge, 
when  the  owners  of  the  ship  and  cargo  are  unable  or  un- 
willing to  supply  the  smn  needed  for  the  purpose  of 
releasing  the  ship  from  her  obligations  at  such  port,  and 
thereby  enabling  her  to  proceed  on  her  voyage. 

This  case,  however,  is  involved  in  complications 
wliich  properly  belong  to  a  larger  subject,  viz.  the  treat- 
ment of  loss  and  expense  incurred  in  order  to  raise  funds 
required  for  general  average  purposes.  This  it  will  be 
convenient  to  deal  with  later  in  a  separate  chapter. 


Saorifices  of 
freight. 


§  20.  To  complete  this  portion  of  the  subject,  it  is 
necessary  to  say  a  few  words  concerning  sacrifices  of 
freight.  As  a  general  rule,  the  sacrifice  of  cargo  carries 
with  it  as  a  consequence  the  loss  of  the  shipowner's 
freight.  It  may  be  said  that  the  beneficial  interest  on 
every  package  of  cargo  on  board  a  ship  is  vested  partly 
in  the  shipowner,  in  respect  of  the  freight  on  it  for  which 
he  has  a  lien,  and  the  remainder  only  in  the  merchant, 
in  respect  of  the  suiplus  of  its  value  beyond  the  freight. 
Each  party  is  of  course  equally  entitled  to  compensation 
for  what  he  loses  by  the  sacrifice. 

It  has  been  sometimes  thought  that  as  what  is  in 
fact  sacrificed  by  a  jettison,  or  any  similar  general  aver- 
age act,  is  simply  so  much  specific  merchandise,  it  can 
never  be  allowable,  by  any  subdivision  of  this  sacrifice 
between  shipowner  in  respect  of  freight,  and  merchant. 
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in  respect  of  this  surplus  value,  to  allow  more  in  the 
aggregate  than  the  total  gross  value  of  the  cargo  ;  or,  to 
put  the  same  difficulty  in  another  form,  to  allow  that 
the  total  amount  made  good  for  cargo  destroyed,  added 
to  the  total  received  for  cargo  not  destroyed,  should 
exceed  what  the  total  would  have  been  had  there  been 
no  sacrifice.  This  certainly  seems  most  reasonable. 
And  yet  cases  do  arise  in  which  it  seems  impossible, 
without  injustice,  to  avoid  conunitting  this  seeming 
absurdity. 

In  the  case  of  Fletclicr  v.  Alexander  (o),  for  example, 
though  the  point  does  not  appear  in  the  reports,  the 
facts  were  these.  The  ship,  bound  from  Liverpool  to 
Calcutta,  grounded  shortly  after  sailing,  and  was  only 
got  off  by  throwing  overboard  substantially  her  entire 
cargo  of  salt,  after  which  she  returned  to  Liverpool  for 
repair.  One  half  the  freight  on  the  salt  had  been  abso- 
lutely prepaid.  The  shipowner,  being  discharged  from 
his  engagement  with  the  charterer  by  the  loss  of  the  salt, 
took  on  board  a  second  cargo  of  salt,  belonging  to  another 
shipper,  and  carried  it  to  Calcutta.  The  result  was,  that 
the  owner  of  the  ship  made  a  clear  profit ;  but  the  owner 
of  the  salt,  in  addition  to  losing  the  cost  price  of  his  salt, 
lost  the  half-freight  he  had  prepaid  on  it.  This  half- 
freight  was  allowed  as  general  average;  and,  although 
the  adjustment  was  in  other  respects  disputed,  and  the 
whole  matter  was  adjudicated  on  in  the  courts,  this 
allowance  of  freight  was  not  questioned.  Here  was  a 
case  in  which  the  shipowner's  gain  of  freight  could  not 
be  brought  in,  in  diminution  of  the  merchant's  loss ;  so 
that,  in  the  aggregate,  what -was  allowed  for  the  jettison 
of  the  salt  was  more  than  the  real  value  of  the  salt  at- 

(o)  L.  E.  8  C.  P.  375. 
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Liverpool,  the  place  where  the  values  were  to  be  taken, 
and  more  tlian  it  would  have  been  hut  for  the  special 
terms  of  the  charter-party. 

Suppose,  again,  that  the  cargo  has  been  so  damaged 
by  water  thrown  in  to  extinguish  a  fire  that  it  cannot  bo 
carried  on  to  its  destination,  and,  therefore,  is  sold  at  an 
intermediate  port,  it  may  sell  tliere  at  a  profit  as  compared 
with  its  value  at  its  destination  after  deducting  freight; 
indeed,  this  frequently  happens  with  cargo  of  small 
value,  such  as  coals,  where  the  freight  on  a  long  voyage 
constitutes  the  chief  part  of  its  value.  The  merchant, 
therefore,  makes  a  large  profit.  The  shipowner,  how- 
ever, loses  his  freight ;  and  this  he  is  clearly  entitled  to 
in  general  average.  Here,  again,  we  have  the  same 
result.  What  is  allowed  for  cargo  sacrificed,  added  to 
what  is  received  for  cargo  not  sacrificed,  amounts  to  a 
larger  sum  than  would  have  been  realized,  for  cargo 
and  freight  together,  if  there  had  been  no  sacrifice  (p). 

Again,  there  may  be  cases  in  which,  for  some  spe- 
cial reason  affecting  either  the  cai'go-owner  alone  or  the 
shipowner  alone,  one  or  other  of  them  is  disentitled  to 
recover  his  loss  by  jettison  or  sacrifice,  while  the  other 
is  entitled.  In  the  case,  for  instance,  of  fire  resulting 
from  spontaneous  combustion,  supposing  it  could  bo 
proved  that  this  was  the  result  of  unfitness  of  the  cargo 
for  shipment,  so  that  the  shipper  could  be  pronounced 
in  fault,  he  certainly  could  make  no  claim  for  damage 
done  in  extinguishing  it;  but  an  innocent  shipowner 
would  nevertheless  be  entitled  to  compensation  for  any 
loss  of  freight  he  might  sustain  in  consequence. 

The  loss  of  freight  incidental  to  a  sacrifice  of  cargo 
must  be  treated  then  as  a  substantial  claim  by  itself,  and 

(p)  Soe  i'l'n'e  v.  MiMr  Dodc  Co.,  i  Asp.  Mar.  Law  Ca.  388;  ante,  p.  73. 
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be  dealt  with  on  its  merits  according  to  the  terms  of  the 
charter;  and  it  may  be  that  the  cliarterer,  as  well  as  the 
shipowner,  has  a  distinct  claim  for  his  loss,  as,  for  ex- 
ample, when  the  ship  has  been  sublet  at  an  advanced 
rate.  This,  however,  will  be  more  fitly  discussed  when 
wo  come  to  consider  the  mode  of  computing  the  amount 
allowable  for  sacrifices  of  cargo. 


(    90    ) 
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General  Princij)les. 
General  S  21.  Tlierc  is  HO   distinction  in   principle   between   a 

principles.  , 

sacrifice  of  the  cargo  and  a  sacrifice  of  anything  belong- 
ing to  tlie  ship :  for  there  is  nothing  in  the  contract  of 
affreightment  which  implies  an  obligation  on  the  part  of 
the  shipowner  or  his  servant  to  destroy,  or  expose  to 
necessary  destruction,  any  part  of  his  ship.  Accordingly 
all  the  old  sea-laws,  and  the  miiversal  practice  of  all 
maritime  countries,  place  the  cutting  away  of  a  mast  or 
the  slipping  of  a  cable  on  the  same  footing  as  the  jettison 
of  cargo.  There  is,  however,  this  difference  between 
ship  and  cargo :  that  the  cargo  ought  never,  under  those 
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ordinary  circumstances  which  alone  are  provided  for  by 
the  contract  of  affreightment,  to  be  exposed  to  risk; 
that  is  to  say,  to  a  risk  beyond  that  which  is  common  to 
the  entire  adventure ;  and,  therefore,  in  case  of  exposure 
to  any  risk  greater  than  ordinary,  as  by  uncovering  the 
hatches  during  a  gale  to  throw  cargo  overboard,  such 
exposure,  if  followed  by  loss  or  damage,  is  treated  as  a 
sacrifice.  Certain  parts  of  the  ship  and  her  tackle  or 
machinery,  on  the  other  hand,  are  always,  or  may  be 
under  ordinary  circumstances  and  still  more  in  a  gale, 
exposed  to  a  risk  greater  than  ordinary ;  as  in  the  case 
of  sails  and  tackling,  which  may  be  liable  to  greater 
risk  of  destruction  in  a  gale  than  in  fair  weather,  not 
merely  from  the  stress  of  the  wind,  but  on  account  of 
the  greater  necessity  of  carrying  sail  on  the  ship,  e.g.^  to 
avoid  a  lee-shore.  Some  degree  of  exposure  to  extra- 
ordinary risk,  therefore,  on  the  part  of  the  ship's  tackling 
and  machinery,  may  naturally  be  regarded  as  no  more 
than  the  ship's  ordinary  duty,  and  not  amounting  to  a 
sacrifice  for  which  compensation  should  be  made. 

The*  basis  of  arrangement  in  this  chapter,  conform- 
ably  to  the  principles  laid  down  at  the  commencement  of 
Chapter  II.,  but  under  greater  difficulties  from  the  circum- 
stance that  we  are  here  less  abundantly  supplied  with  legal 
decisions,  is,  to  take  each  branch  of  the  subject  separately, 
to  begin  with  those  which  have  been  dealt  with  in  our  courts, 
and  to  marshal  these  in  the  order  of  antiquity  amongst  the 
decisions.  When  the  authoritative  decisions,  of  which 
the  latest  and  far  most  valuable  are  those  which  lay  down 
rules  for  what  is  technically  called  a  "  state  of  wreck," 
are  thus  exhausted,  we  are  left  to  custom  or  the  practice 
of  adjusters,  which  is  here  set  down,  not  as  authoritative, 
but  as  a  guide  for  those  who  have  nothing  better  to  follow. 
Thus  we  have  as  yet  no  better  guide  as  to  the  important 


02  SACRinCES  Ot"  SHIP.  [cUkP.  III. 

question  of  voluntary  stranding,  a  question  here  discussed 
somewhat  fully,  from  a  conviction  that  it  must  before  long 
be  brought  before  the  courts. 

Jettison  of  §  22.  It  lias  already  been  pointed  out  that  a  jettison 

Price  T.  Xobie,  ^^  ship's  storcs — in  the  case  tried,  the  guns,  two  anchors, 
two  chains,  and  other  stores  from  the  middle  deck — is 
treated  as  on  the  same  footing  with  a  jettison  of  cargo  (a). 
If  proDeriy  The  practicc  of  adjusters  here  introduces  a  distinc- 

tion analogous  to  that  of  deck  and  under-deck  cargo. 
Many  ships  are  lumbered  with  all  kinds  of  useless 
articles  on  deck,  which  increase  the  risk,  and  are  sure  to 
be  thrown  overboard  on  the  first  approach  of  danger. 
To  guard  against  the  abuse  of  this  practice,  the  rule  in 
this  country,  as  in  Germany  and  moat  other  states,  is, 
that  no  jettison  of  ship's  materials  off  the  upper  deck  is 
treated  as  general  average,  unless  it  be  of  such  articles  as 
are  necessary  for  the  navigation  of  the  ship,  and  there- 
fore are  carried  on  deck  in  conformity  with  the  custom 
of  the  trade.  Boats,  studding-sails  and  their  gear,  spare 
spars,  anchors,  are  examples  of  articles  properly  carried 
on  deck:  water-casks,  provisions,  spare  sails,  cables, 
ought  not  to  be.  Hawsers  in  coasting  trades  or  for 
short  voyages  may  properly  be  on  deck,  though  for  a 
long  voyage  they  should  be  got  below  as  soon  as  they 
are  dry. 

Cattingfawfty  §  23.  The  ship  ArffOy  bound  for  Sunderland,  was, 

Birkie^Y.       ^vhilst  entering  that  port,  caught  by  a  sudden  squall, 

Tretgrave.       which  rendered  it  necessaiy  to  let  go  the  anchor.     She 

was  fastened  with  a  warp  to  the  South  Pier,  in  order  to 

secure  her  from  the  storm;  but  the  warp  soon  parted* 

(a)  Price  T.  NobU^  4  Taunti  123. 
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More  cable  was  then  paid  away,  and  the  ship  was  per- 
mitted to  drive  alongside  the  North  Pier,  to  which  she 
was  made  fast  with  hawser  ends  and  towing  lines,  which 
were  proper  ropes,  and  such  as  were  usually  provided 
and  employed  for  that  purpose.     Fearing  that  another 
ship  would  be  adrift  and  come  down  upon  The  Argo^  the 
master  cut  the  cable,  and  therewith  moored  The  Argo  to 
the  pier ;  and  this  he  did  for  the  preservation  of  the  ship 
and  cargo.     Whilst  they  were  so  fastening  her  with  the 
cable,  the  other  ropes,  through  the  violence  of  the  storm 
and  by  another  ship  driving  down  upon  The  Argo^  broke. 
On  these  facts,  the  owner  of  the  ship  claimed  as 
general  average  the  value  of  the  cable  thus  cut,  and  also 
that  of  the  hawsers  and  towing  lines.     At  the  trial,  the 
counsel  for  the  plaintiff  withdrew  the  demand  in  respect 
of  the  damage  to  the  hawser-ends  and  towing  lines, 
admitting  that  these  were  not  claimable,  as  having  only  No  claim  for 
been  applied  to  the  ordinary  puii^oses  for  which  such  tottS^??di- 
things  are  provided ;  but  claimed  the  cable,  which  had  ""^ 
been  '  ^  appropriated  to  a  different  use  from  what  it  was 
originally  intended  for,  and  which  contributed  to  the 
preservation  of  the  ship  and  cargo."     This  claim  was 
admitted  by  the  court.     Lord  Kenyon,  C.  J.,  said :  "  All 
ordinary  loss  and  damage  sustained  by  the  ship,  happen- 
ing immediately  from  the  storm  or  perils  of  the  seas, 
must  be  borne  by  the  shipowners ;  but  all  those  articles  Only  for 
which  were  made  use  of  by  the  master  and  crew  upon  use  of  on 
the  particular  emergency,  and  out  of  the  ordinary  course,  ont^ofw^l 
for  the  benefit  of  the  whole   concern,  and  the  other  ^^^  ^'*^' 
expenses  incurred,  must  be  paid  proportionably  by  the 
defendant  as  general  average  "  (i). 

§  24.  The  Nancy  had  been  captured  by  a  French  Covington  y. 

JLobertt^ 
{h)  Birhley  v.  Presgrave,  1  East,  220. 
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privateer,  but  as  it  blew  a  gale  and  the  sea  ran  high  the 
Frenchman  could  not  board  her ;  whereupon  the  master 
of  The  Nancy ^  in  order  to  make  her  escape,  earned  an 
unusual  spread  of  canvas,  in  consequence  of  which  she 
was  much  strained,  opened  most  of  her  seams,  and 
carried  away  the  head  of  her  mainmast;  but  finally 
succeeded  in  getting  clear  away.  The  owner  of  The 
Nancy  sued  his  underwriter  on  ship  for  this  damage,  as 
particular  average.  The  underwriter  contended  that  he 
was  only  liable  for  his  share,  treating  it  as  a  general 
average,  as  a  loss  occasioned  by  an  exertion  to  save  the 
whole  concern ;  and  Birkley  v.  Presgrave  [c)  was  cited  in 
support  of  this  view.  But  Sir  J.  Mansfield,  C.  J.,  said : 
^^  In  the  case  referred  to,  there  was  an  article  given  up 
for  the  benefit  of  the  whole  concern :  a  cable  was  sacri- 
ficed. The  language  of  Lawrence,  J.,  is,  that  all  loss 
which  arises  in  consequence  of  extraordinary  sacrifices 
or  expenses  incurred  for  the  preservation  of  the  ship  and 
cargo  comes  within  the  description  of  general  average. 
This  is  only  a  common  sea-risk.  If  the  weather  had 
been  rather  better,  or  the  ship  stronger,  nothing  might 
have  happened  "  {d). 

Damage  by  carrying  a  press  of  sail,  whether  as  in 
this  case,  or  to  beat  off  a  lee-shore  during  a  gale,  is  in 
some  countries  treated  as  general  average.  At  the 
conferences  which  preceded  the  framing  of  the  York 
and  Antwerp  rules,  this  opinion  was  condemned  by 
large  majorities,  and  it  was  provided  by  Rule  6  that 
such  damage  is  not  to  be  so  treated.  This  is  also  the 
rule  of  the  German  Code(<?).  The  grounds  of  its  rejec- 
tion which,  according  to  Uh'ich,  prevailed  with  the 
conference,  were,  that  the  shipowner  was  bound  under 


(c)  1  East,  220.  Pul.  378. 

\d)  Cwingion  v,  Roberts^  2  Bos,  &         (e)  Art.  709,  No.  3, 
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his  contract  to  furnish  the  cargo  with  all  the  ordinary 
means  of  reaching  its  destination  which  are  supplied  by 
the  ship  and  her  tackling,  each  part  used  in  its  appro- 
priate way,  whether  it  bo  with  greater  or  less  strain  put 
upon  it;  and  this  includes,  upon  occasion,  the  carrying 
a  press  of  sail  (/).  It  lias  been  likewise,  for  many  PraoUco  in 
years,  the  practice  in  this  country  to  exclude  such  claims 
from  general  average;  and  this  is  ordinarily  defended 
on  grounds  substantially  the  same  as  those  above  set 
forth.  The  sails  are  not  intended  for  fair  weather  only, 
but  to  be  set  whenever  required :  if  a  press  of  sail  is 
necessary,  not  merely  to  expedite  the  voyage,  but  to 
avoid  some  danger,  this  is  merely  performing  an  ordinary 
service  at  a  time  when  not  to  do  so  would  be  peculiarly 
culpable. 

If  indeed  the  ship  is  in  a  position  in  which  the  Sail  set  to 
setting  of  sails  at  all  must  be  regarded  as  something  ^!nd.  ^  ^ 
unusual,    and  which  would  be   improper  but  for  the 
emergency,  the  case  may  perhaps  be  otherwise.     When 
a  ship  is  aground,  for  example,  and  at  tide  time  sails  are 
set  on  her,  in  the  hope  of  forcing  her  off  the  bank,  by 
which  means  she  is  got  afloat,  but  the  sails  are  blown  to 
pieces,   this  loss  is  in   practice   treated  as  a  general 
average.     On  account  of  the  greater  resistance  offered 
by  a  ship  that  is  aground,  this  may  be  considered  as  an 
abusing  of  the  sails,  or  applying  them  to  a  purpose  for 
which  they  were  not  intended  (ff).     But  a  case  which  SaU  set  to 
comes  very  near  this  is  not  in  practice  so  treated :  that  running 
is  to  say,  when  a  ship  is  drifting  ashore,  and  only  saved  *^^^°  ' 
by  hoisting  a  sail,  with  the  full  knowledge  that  it  must 
blow  to  pieces  in  a  minute  or  two,  but  the  momentary 
resistance  it  offers  to  the  wind  may,  and  does,  bring  her 

(/)  Ulrich,  Grosse  Haverei,  p.  41.         {g)  Baily,  General  Average,  p.  73. 
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head  round  and  save  the  ship.  Not  to  allow  the  sail 
under  such  circumstances  seems  to  be  a  hardship ;  but  it 
is  only  the  consistent  application  of  the  principle  here 
laid  downi  (A). 

§  25.  The  ship  Hibernia^  on  her  voyage  to  St. 
Thomas,  was  attacked  by  a  privateer.  She  resisted, 
and  a  severe  engagement  ensued.  The  privateer  was 
beaten  off,  and  The  Hibernia  delivered  her  cargo  safe 
to  the  consignees.  A  claim  as  general  average  was  made 
for  damage  sustained  in  her  hull  and  rigging  by  the 
enemy's  shot,  for  the  cost  of  curing  the  seamen's  wounds, 
and  for  gunpowder  and  shot  expended.  Gibbs,  C.  J., 
decided  against  the  claim.  "  I  cannot,"  he  said,  '^  dis- 
tinguish this  from  the  case  of  a  ship  carrying  a  press  of 
sail  to  escape  from  her  enemy.  That  is  done  voluntarily 
for  the  preservation  of  all ;  but  it  has  been  held  that  a  loss 
arising  from  a  hazard  so  incurred  is  not  the  subject  of 
general  average."  The  learned  judge  intimated,  how- 
ever, a  strong  opinion  that  some  reward  should  be  given 
for  a  gallant  resistance,  otherwise  such  resistances  would 
not  be  made  {i).  This  case  was  carried  up  to  the  full 
court,  but  the  decision  at  Nisi  Prius  was  confirmed. 
Gibbs,  C.  J.,  said: — ^^  The  measure  of  resisting  the 
privateer  was  for  the  general  benefit,  but  it  was  part  of 
the  adventure.     No  particular  part  of  the  property  was 


{h)  I  have,  however,  known  cases 
in  which  sails  so  destroyed  have  been 
treated  as  general  average;  but  I 
believe  the  practice,  on  the  whole,  is 
the  other  way ;  and  this  is  certainly 
more  consistent  with   Covington  v. 

Roberts, 

{i)  Taylor  v.  Curtis^  A.D.  1815,  4 
Camp.  337.  In  1  Holt*s  N.  P.  at 
p.  193,  this  judgment  is  given  in 
somewhat   different  language.     **  I 


do  not  think  this  is  general  average. 
It  was  the  duty  of  the  sailors  to 
defend  the  ship  from  capture  in  pro- 
portion to  their  means,  and  within 
measures  of  discretion.  By  so  doing 
aU  parties  have  benefited.  But  in 
what  respect  have  the  captain  and 
crew  exceeded  the  line  of  their  proper 
duty  ?  What  sacrifice  have  they 
made  which  they  were  not  bound  to 
make  ?  " 


SECTS.  XXVI.,  XXVII.]      DAMAGE  BY  FIGHTING.  97 

voluntarily  sacrificed  for  the  protection  of  the  rest.  The 
losses  fell  where  the  fortune  of  war  cast  them,  and 
there  it  seems  to  me  they  ought  to  rest "  (k). 

This  decision  has  been  much  questioned.     Damage,  Whether 

,  ri^ht  on 

says  Benecke,  which  is  the  consequence  of  a  determina-  principle, 
tion  to  resist,  may  be  looked  upon  as  damage  voluntarily 
sustained ;  the  defence  is  intended  for  the  preservation 
of  the  whole  (Z).  The  argument  that  it  was  the  duty  of 
the  crew  to  fight,  says  Phillips,  proves  too  much ;  it  is 
their  duty  to  cut  away  a  mast  in  case  of  need,  or  to 
make  any  sacrifice  that  may  be  requisite  for  the  safety 
of  ship  and  cargo  (w).  It  is,  however,  not  so  easy  to 
resist  the  argument  from  analogy  with  carrying  a  press 
of  sail.  If  a  ship  sails  on  her  voyage  provided  with  guns 
and  ammunition  sufficient  to  resist  an  enemy,  these  are 
provided  for  that  purpose  and  no  other ;  and  the  use  or 
expenditure  of  them,  more  or  less,  for  their  appropriate 
purpose,  cannot  be  regarded  as  the  subject  of  general 
average.  The  ship's  being  so  equipped,  again,  is  surely 
a  notice  to  the  crew  that  they  are  hired  to  fight  in  case 
of  need,  and  not  merely  to  navigate  the  ship. 

§  26.  Spare  spars,  planks,  and  other  ship's  materials  Materials 
used  upon  emergency  for  fuel  for  the  ship's  engines,  to 
avert  some  danger,  and  when  there  has  been  no  original 
insufficiency  in  the  supply  of  coal,  are  the  subject  of 
general  average  (w). 

State  of  Wreck. 

§  27.  Another  class  of  cases,  which  has  given  rise  to  state  of 
much  difference  of  opinion,  consists  in  the  cutting  away 
of  ship's  materials  when  they  are  in  what  is  called  a 
state  of  wreck. 

{k)  8.  a,  6  Taunt.  608.  (m)  Phillips,  §  1310. 

(0  Benecke,  p.  231.  (n)  Ante,  §  14. 

I*.  H 
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When  a  ship's  mast  has  been  carried  away,  and  is 
held  fast  alongside,  with  the  yards,  sails,  and  rigging, 
and  this  wreck,  beating  against  the  ship's  side,  threatens 
to  stave  it  in,  and  thus  endangers  ship  and  cargo,  suppos- 
ing that  in  such  a  case  the  master,  instead  of  waiting  to 
try  how  much  he  can  save  of  this  "  wreck,"  for  the 
common  safety  cuts  it  all  away,  is  any  part  of  this  loss 
properly  the  subject  of  general  average  ? 

Emerigon(o),  and  other  foreign  writers  (jp),  hold 
that  an  allowance  should  in  such  cases  be  made,  as 
general  average,  for  so  much  as  the  articles  thus  sacri- 
ficed, in  their  actual  condition,  may  reasonably  be  taken 
to  be  worth.  And  this  is  the  rule  in  many  foreign 
countries.  In  this  country  for  many  years  the  contrary 
practice  has  prevailed  amongst  adjusters.  Stevens  says 
the  reason  is,  that  the  situation  in  which  these  articles 
are  placed  renders  them  of  no  value  (y):  to  which 
Benecke  objects,  then  if  in  any  case  it  can  be  proved 
that  they  have  some  value  when  sacrificed,  as  for  example 
if  the  ship  was  near  a  port,  or  if  for  any  other  reason 
there  was  a  fair  prospect  of  saving  the  sails  and  yards, 
were  it  only  safe  to  wait  till  the  sea  should  go  down,  in 
that  case  an  allowance  ought  to  be  made  (r). 


(o)  Assurances,  c.  12,  §  41 ;  p.  422 
of  Boulay-Paty's  edit. 
{p)  PhilHps  (§  1271),  says: 
*'  Mr.  Benecke  says  :  *If  the  mas- 
ter's situation  was  sucli  that,  but  for 
a  Yoluntary  destruction  of  a  part  of 
the  vessel  or  her  furniture,  the  whole 
would  certainly  and  unavoidably 
have  been  lost,  he  could  not  claim 
restitution,  because  a  thing  cannot 
be  said  to  have  been  sacrificed  which 
had  already  ceased  to  have  any  value.' 
The  correctness  of  this  position  admits 
of  great  doubt ;  it  is  inconsistent  with 
cases  of  undisputed  claim  for  contri- 
bution, as,  for  instance,  composition 
with  pirates.   It  does  not  appear  why 


the  greatness  and  imminent  threaten- 
ing of  the  peril  should  be  a  reason 
against  contribution  for  the  value  of 
the  part  that  is  sacrificed  to  avoid  it. 
On  the  contrary,  the  more  imminent 
the  peril  is,  the  less  questionable 
seems  to  be  the  claim  for  contribu- 
tion on  account  of  a  sacrifice  made  to 
avoid  it." 

(q)  Stevens  on  Average,  c.  1,  §  1, 
art.  6. 

(r)  Benecke,  Ins.  p.  185.  A  theory 
set  up  by  Baily  in  his  book  on 
general  average,  touching  the  *' cause 
of  danger"  must,  since  the  case  of 
Johnson  v.  Chapman,  be  dismissed  as 
untenable. 
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On  this  question  there  have  been  in  our  courts  the 
following  dicta  and  decisions  : — 

In  Johnson  v.  Chapman^  a  case  already  referred  to  (5),  Johmon  v. 
this  question  was  touched  upon  by  Willes,  J.,  in  the 
following  words : — 

"All  the  writers  in  this  country  and  abroad  appear  to  be  ag^ed  WilUty  7. 
that  the  question  is,  whether  there  is  common  danger  and  a  common 
sacrifice.     They  are  not  all  agreed,  it  must  be  admitted,  upon  the 
application  in  practice  of  these  rules.     But  there  is  one  case  upon 
which  our  average  staters  appear  to  be  agreed,  that  is  to  say,  if  a  mast 
were  sprung  and  a  part  of  it  were  to  go  overboard  with  a  quantity  of 
spars  and  sails  attached  to  it  hanging  on  by  a  stay  which  must  give 
way  in  a  minute  or  two,  whilst  in  the  meantime,  by  battering  against 
the  side  of  the  vessel,  it  adds  to  the  danger,  and  if  the  stay  were  cut  to 
let  it  go  at  once,  it  would  be  very  difficult  to  say  that  that  was  anything 
more  than  wreck.     A  lawyer  could  not  lay  it  down  as  a  matter  of  pure  Not  all  cum- 
law  that  all  cumber  cut  loose  is  wreck.     But  what  I  say  is,  if  it  was  -^  wreck*^*^ 
virtually  lost,  if  not  recoverable,  if  the  act  of  cutting  the  rope  was  only  only  that 
hastening  the  moment  at  which  it  would  be  lost,  you  would  properly 
call  that  wreck,  and  you  would  not  say  it  was  general  average.     The 
reason  given  is,  because  you  cannot  keep  it.     There  is  no  intentional 
sacrifice  in  cutting  it  away.     You  must  lose  it,  and  the  losing  it  a 
minute  or  two  sooner  can  make  all  the  difference  of  its  doing  great 
injury  or  not ;  but  you  cannot  help  losing  it. 

•*But  if,  instead  of  cutting  away  what  is  virtually  lost  only,  you 
cut  away  a  portion  of  what  is  still  on  board  and  safe,  except  for  the 
common  danger — for  instance,  a  mast  or  bowsprit,  for  the  purpose  of 
facilitating  the  getting  rid  of  the  wreck  which  is  only  encumbering  the 
vessel — if  you  do  that,  you  ought  to  receive  average  in  respect  of  the 
portion  you  so  cut  away,  because  that  you  do  sacrifice.  It  may  be  it 
is  exceedingly  difficult  in  some  cases — one  can  conceive  it  must  be  so — 
for  average  staters  consistently  to  apply  the  principle.  But  the  prin- 
ciple appears  to  be  clear  that  if  the  danger  is  common  and  the  thing  is 
voluntarily  sacrificed,  it  is  contributed  for  rateably  "  (/). 

Two  cases  have  been  tried  in  our  courts,  in  both  of     . 
which  the  attempt  w£is  made  to  exclude  from  general 

(«)  4   Asp.    Mar.    Law  Ca.   388;  {t)  Johnson  v.  Chapman,  19  C.  B. 

ante,  §  11,  p.  65.  (N.  8.)  563,  at  p.  682;  35  L.  J.  (0.  P.) 

23,  at  p.  28» 
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Corry?. 
CouUhard, 


Shepherd  v. 
Kottgen, 


average  the  value  of  a  mast  cut  away  while  still  in  sitUj 
on  the  ground  that  by  reason  of  previous  damage  to  it 
or  its  supports  the  mast  had  been  rendered  of  no  value 
and  virtually  a  wreck. 

•  The  first  of  these,  Corr^  v.  Coulthard  (u)^  is  unfor- 
tunately not  reported,  but  from  the  references  to  it  in 
the  subsequent  case  of  Shepherd  v.  Kottgen  {x)  we  may 
gather  that  the  mast,  an  iron  one,  having  become  loose, 
the  master,  fearing  that  if  it  broke  it  would  go  through 
the  bottom  of  the  ship,  cut  it  away.  This  was  done  in 
good  faith  and  justifiably,  though  it  appeared  afterwards 
that  the  master's  fear  was  unfounded.  The  question 
having  been  raised  whether  this  was  general  average, 
the  judge,  Cleasby,  B.,  directed  the  jury  that  the  ques- 
tion turned  on  whether,  ^'  if  the  weather  had  moderated, 
the  mast  could  possibly  have  been  saved."  The  jury 
found  for  the  plaintiff,  that  is,  in  favour  of  general 
average.  The  case  was  carried  up  to  the  Court  of 
Appeal,  on  the  question  of  misdirection :  but  the  court 
unanimously  pronounced  that  the  question  had  been 
rightly  put  to  the  jury.  Cockburn,  L.  C.  J,,  said  : 
^'It  is  not  necessary  that  the  judgment  of  the  master 
should  be  borne  out  by  the  facts  when  they  come  to  be 
examined  into :  it  is  enough  if  he  exercise  his  judgment 
under  all  the  circumstances.  He  must  exercise  his  judg- 
ment." Brett,  L.  J.,  said:  '^You  do  not  mean  to  say 
that  it  was  so  valueless  that  a  man,  in  a  calm,  would 
have  thrown  it  overboard:  it  was  worth  money  .... 
Wreck  means  rubbish,  I  suppose  "  (rr). 

In  Shepherd  v.  Kottgen^  the  barque  Rollo  met  with  a 
heavy  gale,  and  portions  of  the  rigging  gave  way,  owing 


(u)  Heard  in  Exch.  Div.,  Dec.  21,  (a?)  Shepherd  v.  Kottgen,  2  C.  P.  D. 

187G,  and  in  the  Court  of  Appeal,      578,  at  p.  583. 
Jan.  17,  1877. 
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to  which  the  mainmast  began  to  lurch  violently,  so  that 

the  crew  feared  it  would  rip  up  the  decks  and  endanger 

the  ship's  safety.     To  prevent  this,  the  master,  after 

vainly  attempting  to  secure  the  mast,  cut  it  away(y). 

At  the  trial,  Manisty,  J.,  put  the  question  to  the  jury  in  AtNWPrius. 

the  following  form :  "  Are  you  of  opinion  that  that  mast    *'''*^^* 

was  virtually  a  wreck  and  valueless  and  gone  at  the  time 

it  went  over?"     The  jury  found  that  the  mast  was  a 

wreck;    and,  to   a  further  question   from   the  learned 

judge,  "Do  you  find  whether  it  was  hopelessly  lost?" 

they  answered  '^Yes."       On   this  the   judgment  was 

given  against  general  average. 

The  question  going  up  to  the  Divisional  Court,  the  in  Divisional 
judges  (Grove  and  Lopes,  J  J.)  reversed  the  decision; 
on  the  ground,  first,  that  the  question  ought  to  have 
been  put  to  the  jury  in  the  same  form  as  in  Corry  v. 
Coulthard(z\  and  secondly,  that  the  verdict  was  against 
the  weight  of  the  evidence. 

**  In  our  judgment,"  said  Grove,  J.,  "  the  beneficial  objects  of  the  Grwe^  J, 


{y)  Four  experts  gave  evidonce  as 
to  the  probable  result  of  the  state  of 
things.  The  first  stated  that  in  his 
judgment  it  was  impossible  to  repair 
the  rigging  so  as  to  secure  the  mast, 
and  that  by  cutting  away  the  mast 
the  captain  accelerated  its  going  over- 
board, **  perhaps  to  the  amount  of  a 
minute  or  two,  not  longer  than  that." 
The  second  stated  that  it  was  im- 
possible to  save  the  mast  after  the 
rigging  was  gone.  The  third  stated 
that  with  the  rigging  gone  the  mast 
was  *'as  good  as  a  wreck";  that  it 
was  impossible  to  save  it;  that  if 
the  weather  did  not  moderate  it 
might  be  looked  upon  as  likely  to  go 
over  at  any  moment,  and  that  there 
was  no  reasonable  prospect  of  the 
weather  moderating  so  as  to  enable 
the  crew  to  repair  the  rigging.  The 
fourth  stated  that  there  was  no  chance 


of  saving  the  mast.     (At  p.  585.) 

"The  substance  of  the  evidence," 
said  Grove,  J.,  ** appears  to  us  to  be; 
first,  that  if  the  storm  had  continued, 
of  which  there  was  great  probability, 
the  mast  would  not  have  broken,  but 
would  have  gone  wholly  overboard, 
tearing  up  the  ship,  and  that  in  all 
probability  the  whole  would  have 
been  lost;  secondly,  that  the  mast 
might  possibly  have  been  saved  if 
the  weather  had  moderated  quickly, 
but  that  this  was  very  improbable; 
thirdly,  that  the  mast  was  cut  away, 
not  as  a  mere  incumbrance,  like  a 
mast  overboard  and  attached  to  the 
ship  by  rigging,  but  for  the  purpose 
of  preventing  the  tearing  up  the  ship 
and  sacrificing  the  adventure."  (At 
p.  581.) 

(z)  Ante,  p.  100. 
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over-nioe 

distinctioiifl. 


"Wreck  not 
contingent 
wreck. 


doctrine  and  law  of  general  average  would  be  frittered  away  if.  where 
a  sacrifice  is  made,  as  seems  obrionsly  the  case  here,  to  save  the  whole 
adventare,  the  sharing  the  burden  of  such  sacrifice  could  be  made  to 
depend  upon  nice  questions  of  probability  afterwards  discussed,  as  to 
whether  the  thing  might  or  might  not  have  been  saved.  In  ordinary 
questions  of  general  average,  it  is  presupposed  that  great  danger  exists 
to  the  ship  and  cargo,  and  in  those  cases  the  probability  is  that  the 
thing  sacrificed  would  have  gone  with  the  whole  venture,  and  therefore 
it  would  be  the  sacrifice  of  a  probably  valueless  thing.  Here,  if  the 
mast  had  gone,  the  ship  would  probably  have  gone  with  it.  The  ship 
was  probably  saved  by  the  sacrifice  of  the  mast.  The  evidence  appears 
all  one  way  on  this  point.  The  case  differs  in  our  judgment  from  those 
of  cutting  away  wreck,  as  hypothetically  put  by  Willes,  J.,  in  the  case 
of  Johnson  v.  Chapman  (a),  where  he  supposes  a  case  of  part  of  a  mast 
going  overboard,  with  spars  and  sails  attached  to  it,  and  hanging  by  a 
stay,  battering  and  adding  to  the  danger  of  a  vessel.  There  the  wreck 
is  real,  not  anticipatory ;  and  as  Willes,  J.,  observes,  *  You  cannot 
keep  it ;  there  is  no  intentional  sacrifice  in  cutting  it  away.'  Here, 
the  mast  was  sound  and  entire  as  a  mast ;  it  was  in  its  usual  place, 
though  lurching  from  the  rigging  being  gone  from  one  side. 

**  It  would  defeat  the  main  utility  of  general  average,  if,  at  a 
moment  of  emergency,  the  captain's  mind  were  to  hesitate  as  to  saving 
the  adventure,  through  fear  of  casting  a  burden  on  his  owners.  "What 
was  the  pressing  necessity  here  at  the  time  of  the  act  ?  The  prevention 
of  the  ship's  being  torn  up  and  lost.  *  "Wreck '  is  hardly  an  accurate 
term  for  contingent  wreck.  The  making  the  potential  the  same  as  the 
actual,  we  cannot  help  thinking,  will  much  embarrass  the  law  on  the 
subject;  and  the  judgment  of  experts  as  to  probabilities  after  the 
event  is  a  very  dangerous  criterion  for  a  jury  to  be  guided  by.  The 
case  of  Corry  v.  Coulthard  is  almost  identical  in  facts  with  this  case ; 
indeed,  in  our  judgment,  it  is  identical  in  so  far  as  the  legal  question  is 
concerned 

'*  In  the  present  case  it  appears  to  us  the  evidence  is  gpreatly  pre- 
ponderating, that  the  mast  was  cut  away  for  the  benefit  of  the  ship, 
cargo,  and  crew,  that  it  was  not  actual  wreck,  and  was  not  cut  away  as 
such.  .  .  .  Beiug  of  opinion  that  the  question  of  the  mast  being  saved 
was  put  to  the  jury  as  one  of  probability,  and  not  of  possibility  ;  that 
no  question  was  left  to  them  as  to  the  purpose  for  which  the  mast  was 
cut  away ;  and  that  contingent  wreck  was  treated  by  the  judge  as 
though  it  were  actual  wreck, — we  think  there  should  be  a  new  trial. 

(a)  19  0.  B.  (N.  S.)  563,  at  p.  582;  35  L.  J.  (0.  P.)  23,  at  p.  28;  anU, 
p.  99. 
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We  also  think  that,  although  the  learned  judge  is  not  dissatisfied  with 
the  verdict,  yet  the  verdict  was  against  the  weight  of  evidence,  regard- 
ing the  evidence  from  the  point  of  view  we  have  regarded  it  in  in  this 
judgment "  (b). 

This  case  was  carried  to  the  Court  of  Appeal,  where  ^  Co'^t  of 
the  judgment  of  the  Divisional  Court  was  reversed,  and 
that  of  Manisty,  J.,  reinstated.  In  doing  this,  the  Court 
of  Appeal  adopted  and  concurred  with  the  law  as  laid 
down  in  the  Divisional  Court,  differing  from  it  only  in 
thinking  that  the  law  as  laid  down  to  the  jury  by 
Manisty,  J.,  amounted  to  the  same  thing. 

Bramwell,  L.  J.,  said : 

^' I  think  that  this  appeal  must  be  allowed.  The  right  question  was  BramwellyL.J» 
left  to  the  jury,  and  the  verdict  was  supported  by  sufficient  evidence ; 
and  when  the  judgment  of  the  Common  Pleas  Division  is  examined,  it 
will  be  found  that  there  is  no  real  difference  as  to  the  law  between 
Qrove,  J.,  and  Lopes,  J.,  upon  the  one  hand,  and  Manisty,  J.,  upon  the 
other ;  but  that  they  misapprehended  the  effect  of  what  he  stated  to 
the  jury.  They  seem  to  have  thought  that  he  omitted  to  ask  the  jury 
whether  it  was  possible  to  save  the  mast.  I  think  he  did  ask  that 
question,  and  that  it  was  answered  in  the  negative,  for  the  jury  said 
that  the  mast  was  '  hopelessly  lost.'  Upon  the  evidence  it  is  plain  that 
the  mast  was  in  the  course  of  destruction,  and  the  only  matter  to  be 
considered  by  those  on  board  was,  in  what  manner  its  destruction 
should  be  completed.  Lord  Justice  Brett  has  communicated  to  me  the 
propositions  which  he  intends  to  lay  down  in  the  course  of  his  judg- 
ment, and  I  think  that  they  will  be  of  value  for  guidance  in  future  cases 
of  this  sort.  I  wish,  hoiyever,  to  put  my  own  view  shortly,  in  these 
terms:  Where  the  thing  destroyed  has  some  peculiar  condition  attached 
to  it,  60  that  it  will  be  lost  whether  the  whole  adventure  is  saved  or  not, 
then  its  destruction  cannot  be  deemed  a  sacrifice.  I  think  that  this 
proposition  applies  to  the  present  facts.  The  mast  was  in  such  a  state 
that  it  must  have  been  lost,  whether  the  vessel  got  safely  to  port  or 
not.  Consequently  there  was  no  sacrifice  of  it  when  it  was  cut  away, 
and  the  plaintiffs  have  no  claim  for  contribution.  In  truth,  the  cause 
of  the  mast  being  lost  was  the  giving  way  of  the  rigging,  which  in  all 
probability  had  been  imperfectly  fitted.     I  very  much  agree  with  the  Agrees  with 

view  of  the  law  taken  by  the  judges  of  the  Common  Fleas  Division  ;  ^^^i^  i>iyi. 

aional  Court. 
(5)  Bhepherd  v.  Kottgm,  2  0.  P.  D.  678,  at  p.  582. 
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but  differing  from  them  as  to  their  view  of  the  direction  to  the  jury,  I 
think  that  the  right  question  was  put  by  Manistj,  J.,  with  veiy  great 
precision  "(c). 

Brett,  L.  J.,  said : 

£rett,  X.  /.  "  In  my  opinion  the  judge  at  the  trial  left  the  right  question  to 

the  jury,  and  there  was  evidence  upon  which  the  jury  might  find  for 

the  defendants,  and  upon  that  finding  no  claim  for  general  average 

can  be  maintained.     Strange  to  say,  the  question  before  us  is  novel  in 

the  English  courts.     The  definition  of  general  average  has  often  been 

discussed,  and  the  incidents  necessary  to  found  a  claim  for  contribution 

have  often  been  enumerated ;  and  it  has  been  established  that  general 

average  cannot  exist  without  an  intentional  sacrifice,  but  the  meaning 

of  the  word  '  sacrifice,'  and  what  is  comprehended  by  it,  have  never 

before  been  thoroughly  considered.     The  question  before  us  arose,  to 

a  certain  extent,  in  Corry  v.  Coulihard{d)y  but  owing  to  the  finding  of 

the  jury  in  that  case,  it  was  not  there  necessary  to  define  the  meaning 

of  the  word  *  sacrifice'  so  nicely  as  it  must  be  defined  upon  the  present 

occasion. 

''Unless  'possibility'  means  either  a  mathematical  or  scientific 
possibility,  I  entirely  agree  with  Lord  Justice  Bramwell  that  the 
question  left  to  the  jury  by  Manist}-,  J.,  was  reaUy  and  substantially  the 
question  which  the  judges  of  the  Common  Pleas  Division  considered 
ought  to  have  been  asked  of  the  jury  ;  but  in  the^  ordinary  occurrences 
of  life  '  possibility'  is  never  used  in  that  sense,  and  is  not  so  used  in 
any  part  of  maritime  law.  In  the  present  case,  the  act  relied  on  by 
the  plaintiffs  as  the  act  of  sacrifice  is  the  cutting  of  the  port  rigging  in 
order  to  ensure  the  inmiediate  falling  of  the  mast ;  and  we  have  to 
determine  whether  the  contention  for  the  plaintiffs  is  correct. 

"I  shall  assume,  for  the  purposes  of  my  judgment,  that  the 
captain,  when  he  ordered  the  port  rigging  to  be  cut  away,  did  intend 
to  sacrifice  the  mast  for  the  benefit  of  both  ship  and  cargo ;  and  I 
shall  not  assume  that  he  believed  at  that  moment  the  mast  to  be 
absolutely  lost,  and  that  he  cut  it  away  only  with  the  object  of  getting 
rid  of  it.  Now,  consistently  with  the  decision  of  this  court  in  Corry  v. 
Coulthard  {e)y  and  in  accordance,  as  it  seems  to  me,  with  what  was 
intimated  by  the  court  in  that  case,  the  following  proposition  may  be 
Tests  of  stated :  If  anything  on  board  a  ship,  which  is  cut  or  cast  away  because 

it  is  endangering  the  whole  adventure,  is  in  such  a  state  or  condition 
that  it  must  itself  certainly  be  lost,  although  the  rest  of  the  adventure 

(c)  Shepherd  v.  Kottgen,  2  C.  P.  D.  (<i)  See  ante,  p.  100. 

585,  at  p.  688.  (c)  AnU,  p.  100. 
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slioiild  be  saved  without  the  cutting  or  casting  away,  then  the  destruc- 
tion of  the  thing  gives  no  claim  for  general  average.     Or  the  proposition 
may  be  stated  in  the  following  terms :  Where,  whether  the  act  relied 
upon  as  the  act  of  sacrifice  had  been  done  or  not,  the  thing  in  respect 
of  which  contribution  is  claimed  would,  by  reason  of  its  own  state  or 
condition,  have  been  of   no  value  whatever,  or  would  have  been 
certainly  or  absolutely  lost  to  the  owner,  although  the  rest  of  the 
adventure  had  been  saved,  there  is  nothing  lost  to  the  owner  by  the 
act,  and  therefore  there  is  nothing  sacrificed,  that  is  to  say,  there  is  no 
sacrifice.     Another  form  of  stating  the  result  of  this  proposition  is  to 
say  that  there  is  nothing  in  respect  of   which  a  general  average 
contribution  could  be  claimed,  because  the  thing  in  respect  of  which 
the  contribution  is  claimed  was,  when  the  act  relied  upon  was  done,  of 
no  value  whatever  to  the  owner.     Does  this  proposition  apply  here  ? 
It  seems  to  me  that  the  finding  of  the  jury  upon  the  question  left  to 
them  must  mean  that  at  the  time  when  the  act  relied  upon  was  done, 
namely,  when  the  port  rigging  was  cut  away  in  order  to  cause  the 
mast  to  fall  overboard,  the  mast  could  not  be  saved,  not  indeed  by 
reason  of  any  inherent  defect,  but  owing  to  the  violence  of  the  gale, 
the  giving  way  of  the  rigging,  and  the  impossibility  of  the  weather 
moderating  so  as  to  allow  it  to  be  repaired ;  the  mast  was  necessarily 
lost,  and  must  have  been  lost  to  its  owners,  whether  the  vessel  should 
or  should  not  be  saved ;  or,  in  other  words,  that  though  the  ship  should 
outlive  the  storm,  and  though  the  mast  should  not  be  cut  away,  it 
would  fall  overboard  and  be  lost  in  the  space  of  a  few  minutes ;  there 
was  no  possibility,  of  which  human  foresight  could  take  account,  of  the 
storm  abating,  so  as  to  enable  the  mast  to  be  secured,  and  the  mast 
was  lost  whether  it  was  or  was  not  cut  away.     Under  these  circumstances 
it  seems  to  me  that  there  was  no  sacrifice  of  the  mast,  that  the  act 
relied  upon  caused  no  loss  to  the  owners,  and  therefore  that  no  claim 
for  general  average  can  be  sustained. 

**I  may  add  that  what  distinguishes  this  case  from  Corry  v. 
Coulthard  {/)  is  that  there  the  jury  found  that  it  was  possible  to  save 
the  mast ;  it  follows  that  in  Corry  v.  Coulthard  the  mast  was  of  some 
value,  and  the  facts  of  that  case  did  not  fall  within  the  proposition  which 
I  have  endeavoured  to  lay  down  "  (^). 

Cotton,  L.  J.,  said : 

"  'Hopelessly  lost'  must  mean  'impossible  to  be  saved.'    In  the  Cotton,  X.  /. 
language  of  everyday  life  a  thing  is  impossible  when,  according  to  the 

(/)  AnU,  p.  100.  {ff)  Shepherd  v.  Kottgen,  2  0.  P.  D.  586,  at  p,  589. 
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ordinary  course  of  human  eyents,  no  expectation  can  be  entertained 

that  it  will  happen Where  the  thing  said  to  have  been 

voluntarily  abandoned  or  destroyed  is  in  such  a  state,  by  reason  of  a 
peril  peculiar  to  itself ,  that  if  the  act  of  supposed  sacri£oe  had  not  been 
done,  it  would  have  veiy  shortly  been  destroyed,  without  the  rest  of 
the  common  adventure  being  lost,  the  act  of  slightly  hastening  the 
moment  of  loss,  is  not  an  act  of  sacrifice  which  enables  the  owner  of 
the  thing  to  claim  contribution"  (A). 

These  decisions  are  set  forth  here  very  fully  on 
account  of  their  great  importance.  English  adjusters 
have  in  them  for  the  first  time  an  authoritative  principle 
for  their  guidance  on  the  subject  of  wreck  cut  away. 
What  remains  is,  first,  to  condense  this  principle  into  a 
formula,  and  secondly,  to  apply  it  to  particular  cases  in 
the  form  of  a  set  of  working  rules.  This  is  especially 
the  business  of  our  adjusters'  association. 

Our  formula  may  be  expressed  thus:  whatever, 
when  cut  away  or  parted  from  for  the  common  safety,  is 
already  ^^in  a  state  of  wreck,"  is  not  admissible  as 
general  average.  That  is  in  a  state  of  wreck  which  is 
in  such  a  state  that,  even  if  it  had  not  been  thus  cut 
away  or  parted  from,  and  though  the  ship  and  cargo  had 
nevertheless  escaped  the  danger,  would  certainly  have 
perished  or  become  of  no  value.  It  is  not  enough  that 
it  would  perhaps  or  very  likely  have  perished:  on  the 
other  hand,  it  is  not  necessary  that  its  perishing  should 
be  demonstrably  certain ;  but  if,  according  to  the  ordi- 
nary course  of  human  events,  no  expectation  could  be 
entertained  that  it  could  be  saved  (a  matter  on  which  the 
judgment  of  experts  may  be  called  in),  then  it  must  be 
treated  as  in  a  state  of  wreck  or  of  no  value. 

Any  general  rules  that  may  be  framed,  applicable 
to  classes  of  cases,  must  be  regarded  as  subject  to  this 
principle,  and  therefore  as  of  prima  facie  authority  only ; 

{h)  At  p.  691. 
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their  use,  in  fact,  being  to  deal  with  those  numerous 
cases  in  which  there  is  no  attainable  evidence,  one  way 
or  the  other,  as  to  these  questions  of  reasonable  possi- 
bility.    I  suggest  the  following : — 

1.  When  a  mast  has  fallen  overboard,  and  the 
broken  mast  with  yards  and  sails  is  cut  from  alongside, 
this  is  to  be  treated  as  wreck  and  of  no  value  unless  the 
contrary  is  proved. 

To  prove  the  contrary,  it  must  be  shown,  by  the 
evidence  of  experts,  or  other  positive  evidence,  that  there 
was,  in  the  particular  case,  owing  to  some  exceptional 
circumstances,  a  reasonable  possibility  of  recovering 
some  portion  of  the  wreck,  and  of  its^  being  when 
recovered  of  some  value. 

To  give  an  example  :  I  have  known  cases  where  the 
squall  which  carried  away  the  mast  was  seen  travelling 
across  a  sea  that  was  calm,  and  after  a  few  minutes 
leaving  the  sea  calm  again :  so  that,  if  it  only  had  been 
safe  to  postpone  the  cutting  away  of  the  wreck  for, 
suppose,  five  minutes,  it  would  have  been  lying  alongside 
in  smopth  water,  and  the  sails  and  some  of  the  spars  and 
ropes  could  have  been  recovered  with  ease,  and  perhaps 
very  little  injured.  In  such  a  case  there  certainly  ought 
to  be  some  allowance  for  the  loss  by  cutting  away. 

2.  When  a  mast  is  still  standing,  or  in  sitUj  though 
sprung  or  cracked  or  loose  from  breaking  of  the  rigging 
or  other  cause,  and  is  cut  away  for  the  general  safety, 
the  presumption  is  the  other  way  :  it  is  to  be  taken  that 
the  mast  may  possibly  be  secured,  unless  the  contrary  be 
proved  (e).     The  contrary  is  proved,  if  on  the  evidence 

(t)  Of  course,  if  the  mast  is  cracked  deduction  to  this  extent   must   bo 

or  otherwise  injured,  so  that,  though  made  from  the  aUowance  in  general 

the  mast  might  have  been  saved,  it  average.    See  KtlvirCs  caae,  below, 

must  necessarily  have  cost  something  p.  108. 
^  to  repair  the  accidental  damage,  a 
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of  experts  or  other  positive  evidence  it  is  proved  that 
there  was,  at  the  time  of  cutting  away,  no  reasonable 
possibility  (as  defined  above)  of  saving  the  mast. 

This  rule  may  seem,  perhaps,  more  questionable  than 
the  former :  for,  it  may  be  said,  we  have  for  our  guid- 
ance two  such  cases  determined  by  juries,  and  these  were 
determined  in  opposite  ways.  But  the  decision  of  the 
jury  in  Shepherd  v.  Kottgen  was  pronounced  by  the 
Divisional  Court  to  be  against  the  weight  of  evidence, 
and  the  Court  of  Appeal  went  no  further  than  to  say 
there  was  evidence  upon  which  the  jury  might  find  for 
the  defendants  (^). 

To  illustrate  this,  I  may  give  one  or  two  cases  which 
have  occurred  in  practice. 
KeivitCtease.  The   ship  Kclvin^  outward  bound  from  Liverpool, 

sprung  her  main  and  mizen  (lower)  masts  in  a  gale,  and 
being  thus  disabled  bore  up  for  Liverpool  to  repair,  and, 
a  violent  gale  coming  on,  was  brought  to  anchor  ofP  the 
North-West  Lightship.  Shortly  she  began  to  drive,  and, 
being  in  danger  of  drifting  on  the  sandbanks,  the  pilot 
ordered  the  main  and  mizen  masts  to  be  cut  aw^y  for 
the  general  safety.  In  this  case  the  adjuster  admitted 
into  general  average  the  value  of  the  topmasts  and  all 
above,  and  of  the  yards,  sails,  and  rigging  of  the  lower 
masts  ;  but  he  did  not  allow  the  lower  masts  themselves, 
being  of  opinion  that  these  would  have  had  to  be  replaced 
in  any  case :  and  the  claim  thus  adjusted  was  settled 
without  dispute. 

A  ship's  main-mast  had  been  carried  away,  and 
remained  attached  to  the  mizen-mast  by  the  stays, 
braces,  and  other  ropes.  The  wreck  hung  heavily  on 
the  mizen-mast,  and  caused  it  to  sway  about  to  such  an 
extent  that  the  crew  feared  it  would  fall  on  deck  so  as  to 

{k)  Ante,  p.  103. 
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be  dangerous.  They  could  not  get  at  the  ropes  which 
held  the  main-mast  to  the  mizen-mast,  for  the  wreck  was 
too  far  to  leeward,  and  the  mizen-mast  was  lurching  too 
violently  for  the  men  to  go  aloft.  They  therefore  cut 
away  the  mizen-mast  so  that  it  should  fall  aft  and  clear 
of  the  ship.  This  loss  of  the  mizen-mast  was  treated  by 
the  adjuster,  in  1857,  as  particular  average,  on  the 
ground  that  by  the  loss  of  the  main-mast  the  mizen-mast 
was  placed  in  a  state  of  wreck.  This  conclusion,  with 
our  present  lights,  must  be  regarded  as  at  least  very 
questionable. 

Miseellaneoics  Cases. 

§  28.  The  following  few  cases  are  of  no  authority,  Miaceiianeoua 
but  are  here  set  down  simply  to  illustrate  the  pra(*iice  in 
cases  of  some  curiosity  or  doubt. 

A  schooner,  drifting  in  a  strong  tideway,  was  Cutting  away 
carried  under  the  hawse  of  a  ship  at  anchor,  and  the  mon. 
ship's  bowsprit  catching  the  stay  between  the  two  masts 
of  the  schooner,  the  latter  was  pressed  over  so  as  to  be 
in  danger  of  capsizing,  to  prevent  which  the  schooner's 
masts  were  cut  away.  This  was  treated  as  general 
average. 

Two  vessels,  both  at  anchor,  were  in  collision,  and 
in  attempting  to  get  clear  the  anchor  of  one  of  them 
was  hove  up,  but  found  to  have  hooked  the  chain  of 
the  other ;  whereupon,  to  get  clear  and  avoid  a  second 
collision,  the  anchor  was  slipped.  This  was  treated  as 
a  general  average. 

Speaking  generally,  when  two  vessels  are  in  collision, 
and  it  becomes  necessary  for  the  safety  of  one  of  them  to 
clear  her  by  cutting  away  parts  of  the  rigging  which  are 
entangled  with  that  of  the  other  ship,  the  rigging  so  cut 
away  is  not  treated,  in  practice,  as  in  a  state  of  wreck 
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and  worthless;  but  an  allowance  is  made,  in  general 
average,  for  its  value  at  the  time  when  it  was  cut  away. 

Where  a  ship's  anchor  and  chain  were  washed  ofE 
the  bows  by  a  sea,  and  hanging  over  the  bow  threatened 
to  stave  it  in,  and  were  therefore  cut  away,  is  this  loss 
general  average  ?  Some  years  ago  an  adjuster  rejected 
the  claim,  treating  it  as  in  a  state  of  wreck.  This  I  now 
think  is  wrong,  since  there  can  be  no  doubt  that,  were  it 
not  for  the  immediate  danger,  the  anchor  might  sooner 
or  later  have  been  hove  in  by  the  windlass. 

Where  a  ship's  bottom  is  so  damaged  by  spars  cut 
away  that  she  must  be  remetalled,  and  during  the  same 
voyage,  no  matter  whether  before  or  after  the  cutting 
away  of  the  spars,  her  bottom  is  so  damaged  by  stress  of 
weather  that  in  order  to  recaulk  it  she  must  be  re- 
metalled, the  cost  of  remetalling  is  treated  as  particular, 
not  general,  average.  This  is  consistent  with  the  prin- 
ciples laid  down  above:  for  the  cutting  away  of  the 
masts  has  in  result  occasioned  no  loss,  in  respect  of 
metalling,  to  the  shipowner;  since,  whether  they  had 
been  cut  away  or  not,  the  bottom  must  have  been  re- 
metalled. The  value  of  the  metal  actually  rubbed 
away  by  the  spars,  at  the  price  of  old  metal,  is  all  tliat 
can  be  allowed;  for  this  is  actually  lost{/). 

If  a  boat  has  been  washed  to  leeward  in  a  gale,  and 
is  thereby  rendered  dangerous  to  the  ship,  as  for  instance 
by  keeping  her  from  righting  if  she  is  on  her  beam  ends, 
and  is  on  that  account  broken  up  by  the  crew  or  thrown 
overboard,  the  practice  formerly  was  to  disallow  the 
boat,  as  in  a  state  of  wreck  and  valueless.     This  is 


(/)  It  has  been  doubted,  however, 
whether  this  is  consistent  with  the 
judgment  of  Brett,  M.  B.,  in  The 
China  and  Transpacific  Co.  v.  Marine 
Ine.  Co.  (11  Ap.  Ca.  at  p.  579),  from 


which  it  might  be  inferred  that  in 
these  mixed  cases  one  half  of  the 
damage  should  be  sot  down  as  general 
average.  I  may  say  that  I  do  not 
myself  share  this  opinion. 
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clearly  wrong :  a  boat,  or  spare  spars  or  other  articles 
properly  on  deck,  which  are  adrift,  and  dangerous,  but 
which  if  it  were  safe  to  wait  till  the  gale  should  go  down 
could  certainly  be  secured  again,  are  on  precisely  the 
same  footing  as  the  deals  in  Johnson  v.  Chapman  (m). 

Anchors  slipped  because  they  become  "  foul " — ^that  Foul  anchors. 
is,  held  fast  by  some  obstruction  under  water,  as,  by 
having  caught  under  a  rock  or  some  other  anchors  or 
chains, — are  allowable  as  general  average  only  when  it 
may  reasonably  be  inferred  that  the  obstruction  was  of 
a  temporary  nature,  so  that  the  anchor  might  have  been 
cleared  if  it  had  not  been  dangerous  to  wait.  If,  then, 
after  all  practicable  exertions  have  been  made  to  raise 
the  anchor,  the  captain  slips  the  chain  in  despair  of  ever 
recovering  it,  this  is  not  general  average.  But  if,  before 
there  has  been  time  to  make  those  exertions,  and  while 
it  is  still  uncertain  whether  the  anchor  is  permanently 
fixed  or  not,  some  sudden  danger,  such  as  a  shift  of  wind 
throwing  him  on  a  lee  shore,  or  the  risk  of  a  collision, 
renders  it  necessary  to  slip  the  chain,  the  presumption  is 
in  practice  taken  to  be,  that  the  chain  might  possibly 
have  been  recovered  if  time  could  have  been  given,  and 
therefore  it  is  treated  as  general  average.  This,  how- 
ever, is  a  presmnption  merely,  and  no  doubt  might  bo 
defeated  upon  the  evidence  of  experts,  if  it  could  be 
obtained,  that  under  the  particular  circumstances  the 
recovery  of  the  anchor  was  virtually  or  as  a  matter  of 
common  sense  impossible. 

The  same  principles  are  applicable  to  the  case  of 
chains  slipped  because  twisted  with  one  another,  or  be- 
cause the  anchor  has  run  out  so  far,  in  deep  water,  that 
it  cannot  be  got  in. 

When  a  chain  has  by  accident  been  broken  near  the  Ends  of 

parted  chains. 


(m)  19  0.  B.  (N.  S.)  682;  ante,  p.  65. 
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anchor,  so  that  there  remains  a  long  piece  of  it  hanging 
outside  the  ship,  and  if,  beforfc  this  can  be  got  in  by  the 
windlass,  it  becomes  necessary  to  slip  it  because  it  has 
become  a  source  of  danger  to  the  ship,  by  impeding  its 
movements  on  a  lee  shore  or  to  avoid  a  collision,  the 
practice  formerly  was  not,  but  now  is,  to  allow  the  loss 
of  this  remainder  as  general  average.  The  present  prac- 
tice is  evidently  correct,  according  to  the  principle  laid 
down  by  the  recent  decisions. 

Jury-rig  and  analogous  cases. 

§  29.  We  come  now  to  a  class  of  cases  as  to  which 
we  have  no  express  legal  decisions,  but  custom  or  prac- 
tice only.  That  this  is  of  no  binding  authority,  in 
matters  of  principle,  has  already  been  pointed  out(n). 
There  is,  however,  on  the  part  of  our  judges  a  natural 
tendency — difficult  indeed  to  be  reckoned  on,  since  it  is 
as  naturally  stronger  in  some  judges  than  others — to  pay 
a  sort  of  prima  facie  respect  to  such  customs,  as  presum- 
ably falling  in  with  the  wishes  and  perhaps  requirements 
of  mercantile  men. 
Jury  masts  •  A  vcry  aucicut,  general,  and  undisputed  custom  of 
this  kind  is  that  which  relates  to  jury-rig.  When  a  ship's 
mast  or  rudder  is  carried  away,  and  a  '^  jury  "  or  tempo- 
rary mast  or  rudder  is  fitted  up  at  sea  as  a  substitute,  the 
value  of  the  materials  cut  up  or  destroyed  for  the  pur- 
pose, such  as  spare  spars,  ropes,  chain,  or  the  like, 
together  with  any  damage  done  to  the  hull  of  the  ship 
by  cutting  or  adapting  it  to  the  purpose,  or  by  the  action 
of  the  jury-materials — e.g,^  the  corrosion  of  the  copper  by 
chains  carried  from  forward  or  amidships  to  work  a  jury- 
rudder — are  in  practice  treated  as  general  average. 

(n)  Chap.  n.  {  9. 
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This  practice  is  supported  by  the  decision  in  Birkley 
V.  Preagrave  (o),  so  far  as  the  articles  thus  used  are  ap- 
plied to  different  uses  from  what  they  were  originally 
intended  for.  "  The  true  distinction,"  says  Carver,  "  is 
between  the  use  of  things  for  their  ordinary  purposes, 
and  the  use  of  them  in  ways  for  which  they  were  not 
intended"  {p).  This  would  apply  to  running-rigging  or 
towing  lines  cut  up  for  securing  a  jury-rudder;  but 
hardly,  perhaps,  to  the  spare  spars,  since  these  are  put 
on  board  for  such  purposes  only :  but  in  practice  no  dis- 
tinction is  drawn  between  them.  The  entire  cost  of  the 
jury-rig  is  treated  as  general  average :  not  only  the  spars  Sails  epoatm 
and  ropes  cut  up  and  deliberately  spoilt  for  the  purpose, 
but  also  the  jury-sails  which  are  subsequently  blown 
away,  by  reason  of  their  not  being  adapted  to  the  ser- 
vice to  which  they  are  thus  provisionally  turned,  or  of 
their  having  from  any  reason  been  exposed  to  an  unusual 
risk,  as,  for  example,  from  bending  a  topgallant-sail  to 
do  the  work  of  a  topsail. 

Rockets  or  blue  lights  burnt  as  signals  of  distress,  or  Rookete, 
fenders  put  out  to  prevent  collision,  and  smashed,  or  pumpa  extra, 
damage  to  the  pumps  caused  by  the  stress  of  pumping 
a  leaky  ship,  are  not  treated  as  general  average ;    for 
that  is  the  very  purpose  for  which  such  things  are  car- 
ried in  the  ship. 

Spars  or  ropes  cut  up  at  sea  to  "fish  "  or  secure  a  PUhing 
mast  that  is  sprung,  or  to  secure  boats  or  spare  spars 
when   adrift,  or  to  make  a  "drag"  to  get  the  ship^s 


(o)  Aide,  §  24,  p.  94. 

{jp)  Carver,  Carriage  by  Sea,  p. 
370.  ' '  A  general  practice,"  says  Lord 
Blackburn, ' '  long  continued  amongst 
English  adjusters,  affords  strong 
ground  for  thinking  that  the  practice 
is  one  which  is  not  in  general  incon- 


venient, and  it  throws  a  considerable 
onus  on  those  who  impugn  it  to  show 
that  the  particular  circmnstances  are 
such  as  to  render  an  adherence  to 
the  practice  in  that  case  against  prin- 
ciple." {Svend»en  v.  Wallace,  10  Ap. 
Ca.  404,  at  p.  416.) 
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head  round  when  in  a  position,  or  to  construct  pumping 
machines,  or  for  any  such  out-of-the-way  purpose  which 
may  have  the  effect  of  rescuing  the  ship  from  danger, 
are  treated  as  general  average. 

When  an  anchor  is  let  go  without  the  usual  prepa- 
rations, in  order  to  avoid  some  sudden  danger,  such  as  a 
collision  or  the  running  aground,  and  in  consequence  the 
chain  snaps,  this  is  in  practice  treated  as  general  aver- 
age. 

When  a  ship^s  anchors  have  been  carried  away,  and 
to  prevent  her  running  aground  it  is  necessary  to  moor 
her  in  a  tide-way  by  a  hawser  and  a  kedge,  and  these, 
being  insufficient  for  such  work,  part  as  soon  as  they  are 
let  go,  this  loss  has  been  treated  as  general  average. 
This  is  a  case  of  applying  the  ship's  materials  to  pur- 
poses for  which  they  are  not  intended,  and  so  exposing 
them  to  an  extraordinary  danger. 

When  a  ship,  having  lost  her  anchors,  or  being  very 
leaky,  so  that  it  is  dangerous  to  remain  in  the  river  or 
roadstead,  is  run  into  a  dock  while  a  gale  is  blowing, 
and  when  it  would  under  ordinary  circumstances  have 
been  improper  to  do  so,  and  is  damaged  by  striking 
against  the  pier  in  entering  it,  it  seems  to  be  a  doubtful 
point  whether  this  damage  should  be  treated  as  general 
average.  It  is,  perhaps,  analogous  to  a  voluntary  strand- 
ing, and  therefore  properly  general  average ;  being  the 
voluntary  substitution  of  a  risk  affecting  the  ship  for 
one  affecting  the  whole.  It  cannot  be  said,  however, 
that  there  is  a  settled  practice  on  the  point. 

If  a  ship  is  necessarily  damaged  in  the  act  of  dis- 
charging cargo  at  a  port  of  refuge,  as,  for  instance,  if 
the  rails  or  hatches  are  broken  for  want  of  proper  appli- 
ances at  the  place,  or  from  the  necessity  of  unusual  haste, 
it  seems  clear  that,  provided  the   cost  of  discharging 
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belongs  to  general  average,  this  damage  should  be  treated 
in  the  same  way. 

8  30.  When    a  ship,   having   sustained  particular  Temporary 

1  n         r.  1  1       repairs  at  port 

average  damage,  puts  into  a  port  of  refuge  where  she  of  refuge. 
cannot  be  repaired  except  in  a  temporary  manner,  such 
repairing  is  not  to  be  considered  as  a  general  average 
damage.  This  is  virtually  decided  by  the  case  of  Wil- 
son V.  Bank  of  Victoria  (q).  There  are,  however,  some 
cases  in  which  what  is  done  at  the  port  of  refuge  is  not 
properly  to  be  called  repairing,  but  rather  the  supplying 
of  a  contrivance  which  may  take  the  place  of  a  tug,  or 
obviate  the  necessity  of  discharging  cargo ;  and  so  may 
properly  be  treated  as  a  general  average,  or  a  substituted 
expense.  It  is  often  difficult  to  draw  the  line.  In  one 
case,  where  a  ship  had  lost  a  rudder,  and  in  order  to 
avoid  the  unreasonable  expense  of  discharging  the  cargo 
and  sending  out  a  new  rudder  from  England  or  perhaps 
replacing  it  on  the  spot  at  an  enonnous  cost,  a  contriv- 
ance of  chains  fitted  to  work  in  a  temporary  frame  round 
the  stempost  was  devised,  by  means  of  which  the  ship 
was  brought  safely  home  at  a  small  expense,  this  was 
treated  by  the  adjuster  as  a  "substituted  charge" (r), 
and  was  so  settled  by  all  parties  without  dispute.  The 
same  course  was  adopted  in  another  case  where,  under 
similar  circumstances,  a  leak  in  the  bottom  was  stopped 
by  means  of  "  mushrooms,"  or  iron  plugs  fitted  in  from 
the  outside. 

The  principle  which  underlies  most  if  not  all  these  Principle, 
matters  of  ordinary  practice  may  be  expressed  as  fol- 
lows :  While  it  is  the  duty  of  the  master  under  his  con- 
tract to  apply  each  part  of  his  ship  and  tackling  to  its 

{q)  L.  B.  2  a  B.  203;  36  L.  J.  (r)  Swpott,  §  55,  p.  225. 

(Q.  B.)  89.    See  posty  §  d5,  p.  227. 

i2 
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proper  uses  in  carrying  on  his  voyage,  without  regard  to 
the  more  or  less  of  exposure  to  danger  which  the  doing 
so  may  involve  (5),  he  is  not  bound  to  destroy  any  of 
them,  nor  to  abuse  any — ^understanding  by  this  term 
*^  abuse  "  the  using  it  for  purposes  for  which  it  was  not 
intended  nor  constructed,  and  which,  therefore,  expose  it 
to  an  extraordinary  risk  (t).  If  he  does  so,  he  does  it  as 
general  average,  i.e.y  under  an  implied  contract  with  all 
those  whose  property  he  shall  bring  into  safety  by  so 
doing,  that  any  loss  he  thereby  incurs  shall  be  made  good 
by  the  contribution  of  all. 

Damage  done  8  31.  On  the  same  principle,  damage  done  to  a  ship 

in  getting  "  IT  ir      /  o  X 

ship  dear,       by  the  mcaus  taken  to  get  her  off  a  shore,  or  clear  of  a 


•VIZ.: — 


collision,   or  otherwise  out  of  a  situation  of  imminent 
danger,  may  frequently  give  rise  to  a  claim  for  general 
average;  of  which  the  following  cases,  taken  from  the 
ordinary  practice  of  adjusters,  are  examples. 
Damage  to  If  after  a  ship  has  run  aofround,  one  of  her  boats  is 

boats  '       .  . 

launched.  launched  in  a  gale  of  wind  to  carry  out  a  hawser  in  order 
to  heave  her  off,  or  otherwise  to  assist  in  floating  her, 
and  the  boat  is  swamped  or  injured  in  the  attempt,  this 
damage  is  treated  as  general  average :  not  so,  if  the  boat 
were  got  out  merely  to  save  the  lives  of  the  passengers 
or  crew. 
^*^™a«®  to  Damage  done  to  the  ship  in  the  act  of  heaving  her 

heaving  off.  afloat  (whether  by  an  anchor  or  a  tug)  with  her  cargo  on 
board,  such  as  hawsers  broken,  a  windlass  or  winch 
strained,  stauncheons  started,  or  other  damage  directly 
caused  to  the  ship's  upperworks  or  bottom  by  the  strain 
used,  is  general  average.  It  may  sometimes  be  a  little 
difficult  to  distinguish  between  damage  caused  by  having 

(«)  See  Covington  v.  Boberta,  ante^         {t)  See  Birkley  v.  Presgrave,  ante, 
25.  §  24. 
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been  on  the  ground,  and  by  pulling  off,  e.g.  if  her  false 
keel  is  twisted  off  by  the  resistance  which  her  position  on 
the  ground  offers  to  the  strain  at  her  bows.  Baily  (w) 
suggests  the  rough  and  ready  rule,  that  all  damage  above 
the  water  line  shall  be  admitted  as  general  average,  and 
all  below  excluded.  This,  however,  he  does  not  attempt 
to  defend  as  a  matter  of  principle.  The  question  is  not 
whether  the  damage  is  caused  by  heaving  or  caused  by 
the  resistance ;  by  the  strain  at  the  bow  or  the  counter- 
strain  along  the  keel :  that  is  immaterial.  The  question 
is  really  that  raised  in  Shepherd \.  Kottgen  (ar),  viz.,  was  the 
damage  already  virtually  suffered  by  the  ship,  so  that  it 
would  have  been  there,  although  the  ship  had  not  been 
hove  off  and  yet  had  floated  ?  We  are  to  inquire,  sup- 
posing, for  example,  that  the  ship  had  floated  off  by  her- 
self after  being  lightened,  or  by  a  rise  of  tide,  whether 
the  false  keel  could  by  reasonable  possibility  have 
escaped  being  twisted  off  or  otherwise  destroyed ;  and,  if 
so,  the  loss  of  it  must  be  treated  as  a  consequence  of  the 
measure,  adopted  for  the  common  safety,  of  at  once 
heaving  her  off,  and  therefore  as  general  average. 


Sacrifice  merged  in  a  subsequent  Loss. 
8  32.  I  may  mention  in  this  place,  as  fitly,  perhaps,  Sacnfioe 

•  ..  .  merged  in 

as  at  any  other,  a  point  of  principle  which  has  to  be  Bubsequent 
attended  to  wherever  we  are  called  on  to  discriminate 
between  general  average  and  accidental  or  particular 
average  damage  to  a  ship,  in  the  sense  that  this  or  that 
individual  piece  of  repair  might  have  been  necessitated 
by  either  cause  apart  from  the  other.  Just  as,  in  the 
case  of  a  jettison  followed  by  a  loss,  it  is  not  the  value 

(u)  Baily,  Gen.  Av.  pp.  42,  77.  (x)  See  anU,  p.  100. 
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which  at  the  time  was  sacrificed,  it  is  that  which,  in  the 
ultimate  result,  was  lost  to  the  owner,  which  is  to  be 
made  good ;  so  when  damage  is  purposely  done  to  the 
ship  for  the  common  safety,  and,  on  the  same  voyage, 
whether  before  or  after  that  act,  the  thing  thus  damaged 
has  been  damaged  by  some  independent  accident,  and 
therefore  the  loss  resulting  from  the  act  of  sacrifice  is 
less  than  was  intended,  or  than  it  otherwise  would  have 
been,  there  must  be  a  proportionably  smaller  compen- 
sation. For  example,  if  by  reason  of  corrosion  of  the 
metal  through  carrying  chains  along  it  to  work  a  jury- 
rudder  it  is  foimd  necessary,  on  arrival,  to  re-metal  the 
ship,  but  it  was  likewise  necessary  to  re-metal  her,  to 
caulk  the  bottom  strained  through  bad  weather,  no  part 
of  the  cost  of  re-metalling  is  to  be  attributed  to  general 
average:  for,  if  the  chains  had  never  been  used,  re- 
metalling  would  still  have  been  required.  This  like- 
wise follows  from  the  principle  laid  down  in  Shepherd  v. 
Kottgen{z).  So  if  a  topmast  is  cut  away,  and  subse- 
quently its  lower-mast  is  carried  away  by  an  inde- 
pendent accident,  there  should  be  no  contribution,  for 
the  topmast  would  have  been  lost  in  any  event.  So  in 
the  case  at  present  before  us ;  supposing  the  false  keel 
had  clearly  been  carried  away  by  the  strain  of  heaving 
the  ship  off,  yet  if  the  main-keel  had  been  split  by  lying 
on  the  ground  and  bumping  there,  and  if  in  order  to 
repair  the  main-keel  it  would  have  been  necessary  to 
tear  off  and  destroy  the  false  keel,  so  that  its  carrying 
away  by  heaving  the  ship  off  has  occasioned  no  actual 
loss  to  the  owner,  there  can  be  no  claim  on  this  account 
as  general  average.  With  these  principles  for  our  guide, 
there   ought  to  be  no   insuperable   difficulty  in  distin- 

(a)  Ante,  p.  106. 
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guishing  between  damage  to  a  ship's  bottom  by  strand- 
ing, and  by  heaving  off  the  strand. 

§  33.  If  a  steamer,   coming  alongside  a  ship  to  Damage  by 
render  a  salvage  service  during  a  gale,  staves  in  the  aiongddTto 
ship's  bulwark,  or  does  such  other  damage  to  her  upper  vage  servioe. 
works  as  may  fairly  be  regarded  as  the  natural  conse- 
quence of  approaching  the  vessel  at  such  a  time,  the 
damage  is,  in  practice,  treated  as  general  average.     But 
if,  through  unskilful  handling,  or  by  some  sudden  acci- 
dent, the  steamer  comes  into  collision  with  the  ship,  and 
sinks  or  seriously  injures  her,  the  case  is  not  so  treated. 
The  reason  for  this  distinction  is  that,  in   inviting  a 
steamer  to  come  alongside,  the  master  must  know  that 
some  damage  to  his  upper  works  is  extremely  probable ; 
but  he  has  a  right  to  expect  skilful  navigation  on  the 
part  of  the  steamer,  and  he  does  not  guarantee  against 
unforeseen  accidents. 

§  34.  When  a  steamer  is  aground,  and  the  engines  Damage  by- 
are  set  or  kept  going  in  order  either  to  back  her  off  the  to  foroe"^^^ 

J  j.j»r"i_«i_  Jx  j»  1  Bteamer  oflP 

ground,  or  to  drive  her  higher  and  to  a  saier  place  on  ground, 
the  bank  or  over  it,  is  any  damage  suffered  by  the 
machinery  from  being  so  worked  admissible  as  general 
average  ?  The  practice  on  this  head  is  not  as  yet  firmly 
settled :  claims  are  sometimes  made  and  passed,  some- 
times disputed.  On  the  principles  above  laid  down,  a 
distinction  ought,  I  think,  to  be  made  between  the  cases 
in  which  the  working  of  the  engines  in  this  maimer  does 
and  does  not  expose  them  to  some  extraordinary  danger. 
In  very  many  cases,  while  the  steamer  itself  is  aground, 
the  screw  is  well  above  water,  so  that  the  risk  of  damage 
to  the  screw  itself  by  revolving  is  no  greater  than  at 
ordinary  times.     In  such  a  case,  the  using  of  it  cannot 
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be  regarded  as  any  more  than,  if  so  much  as,  the  carry- 
ing a  press  of  sail,  as  in  Covington  v.  Roberts  ;  it  is  plainly 
the  ordinary  duty  of  using  the  ship's  materials  at  their 
proper  work,  though  under  extraordinary  circumstances. 
But  there  are  other  cases  in  which  the  screw  could  only 
be  worked  among  rocks,  or  in  sand  or  mud,  in  a  manner 
which  might  properly  be  called  ahtising  it,  as  exposing 
it  to  danger  of  breakage,  or  of  sucking  in  sand  or  mud 
among  the  tubes  of  the  machinery,  in  a  manner  unusual, 
and  which  would  be  highly  improper  but  for  the  com- 
mon danger.  Damage  done  in  this  manner  seems  to  be 
analogous  to  the  loss  of  sails  blown  away  when  set  in 
order  to  force  a  ship  off  the  ground. 

Saa  cut  away  S  35.  I  may  conclude  this  section  by  adding  one 

to  save  a  spai*.  o  .^  ./  o 

■^  case  in  which  a  sacrifice  purposely  made  is  not  in  prac- 
tice  treated  as  general  average,  because  the  danger  is 
too  remote ;  viz.,  when  sails  are  cut  away  to  save  a  mast 
or  spar.  It  is  argued  sometimes  that  if  the  spar  were  to 
go,  the  ship  and  cargo  might  be  in  danger ;  and  if  this 
could  be  proved,  so  that  it  could  properly  be  said  that 
the  common  safety  was  in  reality  the  motive  for  cutting 
away  the  sail,  I  do  not  see  how  the  claim  could  be 
resisted.  If,  however,  as  often  is  the  case,  the  danger 
to  the  whole  were  problematical,  while  it  is  in  the  mean- 
time certain  that,  if  the  sail  be  ndt  cut  away,  the  mast 
must  fall,  so  that  the  so-called  sacrifice  must  certainly 
benefit  the  shipowner  by  saving  his  mast,  while  any 
ulterior  benefit  to  the  cargo  is  uncertain,  it  seems  hardly 
reasonable  on  his  part  to  ask  for  compensation. 

Voluntary  Stranding. 

Principle.  §  36*  When  a  ship  is  voluntarily  run  upon  a  sand- 

bank, or  scuttled,  or  purposely  sunk  in  shallow  water, 
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in  order  to  escape  the  pursuit  of  an  enemy  or  the  immi- 
nent danger  of  being  dashed  to  pieces  on  rocks,  or  sinking 
in  deep  water,  or  to  extinguish  a  fire  on  board,  and  if 
the  ship  or  the  cargo  suffers  damage  by  reason  of  that 
measure,  is  such  damage  properly  the  subject  of  general 
average  ? 

The  answer  which  would  first  occur  to  perhaps  every 
one  to  whom  this  should  come  as  a  perfectly  new  ques- 
tion would  probably  be,  without  hesitation,  in  the  affir- 
mative. Such  damage  is  the  result  of  a  measure,  out  of 
the  ordinary  course,  taken  for  the  common  safety  and  to 
avert  an  imminent  peril,  and  involving  a  sacrifice,  viz., 
the  danger  of  almost  certain  injury  to  the  bottom  of  the 
ship,  and  considerable  risk  to  the  cargo  in  the  lower 
hold,  from  leakage  caused  by  the  shock  below.  It  is 
the  substitution  of  a  danger  affecting  mainly,  if  not 
exclusively,  the  lower  portion  of  the  ship  and  cargo  for 
a  danger  of  total  loss,  that  is,  a  danger  affecting  all  parts 
equally.  In  this  sense  it  is  the  sacrifice  of  a  part  for  the 
benefit  of  the  remainder.  Accordingly,  the  rule  in  almost 
every  other  country — I  might  perhaps  say  of  every  one 
— is  to  treat  such  damage,  at  all  events  when  the  ship  is 
got  off  again,  as  general  average. 

For  some  years,  however,  there  was  or  is — for  the  Practice  or 

-.-  i»  -i    •        i  i  J.    •  j^"  ,   custom  of 

position  01  it  IS  at  present  uncertain — a  practice  amongst  Lloyd's. 
English  adjusters,  called  a  custom  of  Lloyd's,  which  was 
laid  down  by  the  Adjusters'  Association  in  the  year  1874 
as  follows:  '*  The  custom  of  Lloyd's  excludes  from  general 
average  all  damage  to  ship  or  cargo  resulting  from  a 
voluntary  stranding.  The  decision  in  Stewart  v.  The 
West  India  and  Pacific  8.8.  Co.  may  render  it  necessary 
to  except  from  this  rule  such  voluntary  stranding  as  is 
caused  by  scuttling  a  ship  that  is  on  fire." 

The  history  and  origin  of  this  practice  may  be  traced  History  of 

this  practioe. 
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in  Stevens  on  Average.  Mr.  Stevens,  about  the  year 
1813,  undertook  to  convince  his  readers,  on  grounds  of 
pure  theory,  that  the  then  existing  practice  was  wrong. 
"  It  appears,"  he  says,  *^  from  manuscript  adjustments  in 
my  possession,  to  have  been  the  practice  of  Lloyd's  in 
the  time  of  Weskett  to  allow  such  damage  as  general 
average  "(a).  Weskett,  writing  in  1781,  had  said: — 
"  If,  to  avoid  a  total  loss,  the  shipwreck,  &c.  being  im- 
minent, the  captain  and  crew  should  judge  it  proper  to 
run  the  ship  ashore,  the  damage  thereby  occasioned  will 
be  a  gross  (or  general)  average  "(i).  The  opinion  of 
lawyers  in  his  day,  Stevens  admits,  was  in  favour  of 
such  claims ;  so  were  the  old  writers,  as  far  as  he  had 
traced  them.  ^'  In  the  absence  of  modem  authority," 
he  goes  on,  "we  have  only  argument  against  it,  but  this 
is  strong."  The  arguments  he  used  for  this  purpose 
must  indeed,  one  would  think,  be  strong;  they  were 
convincing  enough  to  have  for  many  years  transformed 
a  practice  of  Lloyd's.  So  far,  however,  from  being  im- 
pressed with  their  strength,  it  is  more  likely  at  the 
present  day  that  the  reader  will  agree  with  Hopkins, 
who  says,  concerning  these  arguments  : — "  The  reason- 
ing which  supports  our  practice  is  very  curious,  and 
serves  to  show  how  an  argument  that  will  not  hold  water 
is  relied  upon  and  left  unquestioned  through  a  long 
series  of  years "  (<?).  Stevens's  chain  of  reasoning  is 
this — general  average  must  be  something  of  the  same 
kind  as  a  jettison  of  cargo ;  now  in  jettison  some  par- 
ticular thing  is  selected  for  destruction,  but  in  volun- 

(o)  Stevens,  Chap.  1,  Art.  2;  p.  31  (c)  Hopkins,  Ayerage  and  Arbi- 

of  6th  edit.     Stevens  cites  on  the  tration,  p.  35.     The  author,  in  his 

same  side  the   Consolado  del  Mare,  fourth  edition,  p.  80,  has  somewhat 

Boccus  and  Magens.  softened  this  vigorous  language,  but 

{h)  Weskett,  Insurance,  tit.  Gene-  leaves  his  judgment  substantially  the 

ral  Average,  §  17.  same. 


SECT.  XXXVl.]  VOLUNTARY  STRANDING.  123 

tary  stranding  no  particular  thing  is  selected  for  destruc- 
tion, since  when  you  run  the  ship  ashore  you  cannot  tell 
which  particular  part  of  the  ship  or  cargo  may  suffer. 
Again,  before  jettison,  there  is  time  for  deliberation  and 
perhaps  choice  between  alternatives ;  in  voluntary  strand- 
ing, when  the  crew  expect  every  instant  to  see  the  ship 
dashed  to  pieces,  tlie  danger  is  so  overpowering  that 
they  can  think  only  of  saving  their  lives  (d).  A  little 
later  he  adds  another  argument,  as  bearing  on  the  case 
when  a  ship  is  run  ashore  to  avoid  the  pursuit  of  an 
enemy,  viz.,  that  the  point  is  governed  by  the  decision 
in  Covington  v.  Roberts  (e),  which  establishes  that  damage 
done  by  carrying  a  press  of  canvas  for  that  purpose  is 
not  general  average.  These  are  certainly,  as  Hopkins 
says,  arguments  that  will  not  hold  water.  It  is  true  that 
the  whole  law  of  general  average  has  probably  been 
constructed  upon  the  basis  of  jettison,  and  by  analogies 
drawn  from  it ;  but  this  has  been  done  by  excluding 
from  the  analogy,  one  after  another,  those  circumstances 
which  were  immaterial  to  the  principle  involved ;  whereas 
Stevens's  way  of  reasoning  might  with  equal  justice  be 
used  to  exclude  from  general  average  the  cutting  away 
of  a  mast,  because  a  mast  is  not  thrown  overboard  but 
cut  away,  or  because  a  mast  is  not  carried  on  freight. 
If  a  thing  was  really  sacrificed,  what  does  it  matter 
whether  it  was  selected  from  other  things,  or  whether  it 
was  the  only  thing  that  would  serve ;  or,  again,  if  you 
expose  twenty  things  to  a  risk,  knowing  that  only  two 
or  three  things  will  suffer,  and  not  knowing  which  of 
them  it  will  be,  must  you  not  give  compensation  to  the 
one  (or  two  or  three,  if  it  be  so)  which  eventually 
suffers,  just  as  if  you  had  known  beforehand,  and  had 
selected  and  thrown  out  that  one  only  ? 

{d)  Stevens  (oth  edit.),  pp.  32-3.         (c)  2  B^s.  &  Pul.  373;  anie,  §  25. 
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Beneoke.  Benecke,  who  wrote  shortly  after  Stevens  (in  1824), 

dissents  from  him  to  a  certain  extent.  It  is  not  necessary, 
he  says,  to  constitute  a  general  contribution,  that  a  specific 
thing  should  be  devoted  to  certain  and  inevitable  destruc- 
tion. This  he  shows  by  the  illustration  of  the  loss  of  goods 
which  for  the  general  safety  have  been  removed  to  a 
barge,  and  are  lost  by  its  sinking,  which,  though  there 
was  no  intention  to  destroy  them,  nor  was  this  one  barge- 
load  in  any  way  selected  for  destruction  amongst  the 
several  barges  which  have  escaped  unhurt,  is  yet  con- 
fessedly the  subject  of  general  average.  We  have  now 
a  more  modem  instance  of  the  same  kind,  viz.,  damage 
done  to  goods  by  water  poured  into  the  hold  to  extinguish 
a  fire.  But  Benecke  has  his  own  favourite  theory,  that 
there  can  be  no  general  average  where  there  is  no  alter- 
native course — a  theory,  the  modicum  of  truth  contained 
in  which  has  since  been  extracted,  and  placed  in  a  pre- 
cise form,  by  the  Court  of  Appeal  in  Shepherd  v.  Kott- 
gen  (/),  a  form  in  which  it  does  not  in  the  least  support 
Bcnecke's  conclusion.  That  conclusion  is,  that,  "  If  the 
situation  of  the  vessel  were  such  as  to  admit  of  no  alter- 
native, so  that  without  running  her  ashore  she  would 
have  been  unavoidably  lost,  and  that  measure  would 
have  been  resorted  to  for  the  purpose  of  saving  the  lives 
or  liberty  of  the  crew,  no  contribution  can  take  place, 
because  nothing,  in  fact,  was  sacrificed." 

Beneoke'B  "  But,"  fays  Benecke,  "  if  the  vessel  and  cargo  were  in  a  perilous 

but  not  a  desperate  situation,  and  the  measure  of  running  her  ashore 
were  deliberately  adopted  as  best  calculated  to  save  the  ship  and 
cargo,  in  that  case  the  damage  sustained,  according  to  the  fundamental 
rules,  constitutes  a  claim  for  restitution.  Suppose  that,  a  vessel  having 
sprung  a  dangerous  leak,  the  master,  in  order  to  save  a  valuable 
cargo,  determines  to  run  her  ashore  in  a  convenient  place,  although 

(/)  Shepherd  v.  Kottgen,  2  C.  P.  D.  585  ;  see  p.  589. 
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he  might  possibly  have  reached  a  harbour  with  the  leaky  vessel,  at  least 
if  he  had  chosen  to  throw  overboard  a  part  of  the  cargo.  Or  suppose 
him  to  adopt  the  same  measure  if,  pursued  by  an  enemy,  he  considers 
this  a  more  efficacious  method  of  effecting  her  escape  than  lightening 
the  vessel  by  jettison.  Here  we  find  all  the  necessary  requisites  for 
constituting  a  general  contribution — inmiinent  danger,  a  voluntary 
determination,  and  a  sacrifice ;  and  I  can  see  no  reason  for  distinguish- 
ing these  cases  from  that  of  goods  being  thrown  overboard,  or  of  a 
mast  being  cut  away  in  a  storm  ...  I  cannot,  for  the  above  reasons, 
subscribe  to  the  opinion  of  Mr.  Stevens,  that  a  voluntary  stranding 
ought  under  no  circumstances  to  gpive  rise  to  general  contribution, 
though  I  readily  admit  that  more  mistakes  would  be  occasioned  by 
considering  every  case,  where  the  protest  states  the  vessel  to  have 
been  purposely  run  ashore,  as  one  of  general  average,  than  by  entirely 
excluding  all  cases  of  that  nature  "  (y). 

The  question  has  not  yet  come  before  the  English  Arnouid's 
courts  (h).  Arnould,  however,  expresses  a  confident  ^^^  ^^ 
opinion  as  to  the  result  if  it  were  raised.  "  Though  the 
point,"  he  says,  "  has  never  been  expressly  decided  in 
our  courts,  there  seems  little  doubt  that  they  would  hold, 
in  conformity  with  the  great  body  of  previous  authori- 
ties, that,  at  all  events  where  the  ship  is  subsequently 
recovered  after  a  voluntary  stranding  so  as  to  be  able  to 
pursue  her  voyage,  the  loss  arising  therefrom  gives  a 
claim  to  a  general  average  contribution "  (e).     There  is 


(jg)  Benecke,  Insurance,  p.  219. 

(A)  In  Abbott  on  Shipping,  in,  I 
believe,  the  last  edition  published  in 
Lord  Tenterden's  lifetime,  it  is  laid 
down  that  **  damage  voluntarily  done 
to  a  ship  by  cutting  its  decks  and 
sides  in  order  to  facilitate  a  necessary 
jettison,  or  by  running  it  on  a  rock, 
shaUow,  or  strand  to  avoid  the  danger 
of  a  storm  or  of  an  enemy,  and  the 
expense  of  recovering  the  ship  from 

thiH  latter  situation are  to  be 

sustained  by  a  general  contribution." 
(5th  edit.  p.  349.) 


Baily,  speaking  of  the  practice  of 
excluding  such  claims,  says,  ''As  a 
general  rule,  to  prevent  disputes  as 
to  facts,  in  the  generality  of  cases, 
t.  e.,  as  to  the  extent  of  damage  done 
to  ship  and  cargo  by  nmning  the 
ship  ashore,  and  the  extent  done  to 
them  irrespective  of  that  act,  the  rule 
is  good ;  but  in  those  cases  where  the 
facts  are  not  disputed  it  is  inequit- 
able, and  might  be  overthrown  by  a 
legal  decision."  (Baily,  Gen.  Av. 
(2nd  edit.),  p.  41.) 

(0  Arnould  Ins.  (2nd  edit),  p.  917. 
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no  doubt"  that,  with  the  exceptions  above  set  forth,  the 
great  current  of  authority  sets  that  way.  The  Consolado 
del  Mare,  Roccus,  Targa,  Emerigon,  Abbott,  are  cited 
by  Amould,  who  concludes :  "  There  is  no  rule  more 
clearly  established  than  this  by  the  uniform  course  of 
maritime  law  and  usage"  (k).  Amould,  however,  con- 
siders the  point  would  be  more  doubtful,  supposing  that 
after  and  in  consequence  of  the  stranding  the  ship  be- 
comes a  total  wreck  (Z). 

The  subject  has  been  dealt  with  very  thoroughly 
in  the  courts  of  the  United  States,  and  these  decisions 
appear  to  deserve  a  much  fuller  examination  than  they 
have  yet  received  in  any  English  treatise  on  the  subject. 

The  two  first  of  them  were  tried  in  1812, — perhaps 
while  Stevens  was  writing  his  book, — one  in  the  Supreme 
Court  of  Pennsylvania,  the  other  in  that  of  New  York. 

In  Sims  v.  Gumey^  tried  in  Pennsylvania,  the  ship 
Woodrop  Sims  was  lying  at  anchor  in  a  bay  when  a 
violent  gale  came  on,   and  one  of   her  chains  parted. 


(A;)  Amould,  Ins.  (2iid  edit.),  p. 
915.  The  learned  editor  of  Arnould's 
later  edition,  Mr.  Maclachlan,  takes  a 
different  view,  holding  in  this  matter 
"with  Stevens.  *  *  The  condition  of  the 
whole  adventure,"  he  says,  **  is  con- 
fessedly desperate;  and  recourse  is 
had  to  that  which  cannot  he  called, 
for  it  is  not  even  hoped  to  he,  an 
alternative.  Whether  the  result  may 
be  the  destruction  of  the  whole,  or 
the  saving  of  something,  is  a  mere 
chance  that  defies  ingenuity  or  cal- 
culation. The  act  of  putting  the 
helm  about  to  accomplish  it  is  a  blind 
throw  for  life.  The  whole  adventure 
is  the  stake  played.  And  to  risk  the 
whole  upon  the  turn  of  a  die  does  ap- 
pear to  be  utterly  reckless,  and  not 
to  be  justified  in  view  of  the  law 
except  under  the  desperate  circum- 


stances of  wreck."  (5th  edit.  p.  837.) 
Does  this  mean  that  the  act  is  not 
general  average  because  there  is  no 
alternative,  and  therefore  the  act 
must  be  done,  or  because  it  is  reck- 
less, and  therefore  ought  not  to  be 
done  ?  It  can  hardly  be  both  at  the 
same  time.  If  it  sometimes  in  one, 
sometimes  the  other,  may  there  not 
also  be  times  when  it  is  neither ;  that 
is  to  say,  when  the  ship  might  by 
possibility  be  saved  without  running 
aground,  yet  the  chances  against  it 
wore  so  strong  that  it  was  prudent 
and  right  to  run  the  ship  aground  ? 
If  this  is  possible — and  it  certainly  is 
conceivable— Mr.  Maclachlan^s  argu- 
ment leaves  all  these  cases  unprovided 
for. 

{I)  Amould,  Ins.   (2nd  edit.),   p. 
917. 
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The  master  then  asked  the  pilot  what  was  to  be  done 
in  case  the  remaining  chain  should  part,  to  which  he 
answered,  *^  If  the  chain  does  part,  I  can  do  nothing 
with  her  but  run  her  ashore  to  the  eastward."  The 
chain  did  part,  whereupon  two  sails  were  set,  and  an 
attempt  was  made  to  fetch  out  to  sea ;  but  this  proved 
impracticable,  and  she  was  run  up  the  bay  again.  The 
master  said  to  the  pilot :  *^  As  we  must  go  ashore  some- 
where, had  we  not  better  put  her  on  Cape  May  ?"  The 
pilot  said  he  would  try.  She  was  with  difficulty  run 
ashore  on  Cape  May,  and  was  eventually,  after  the  storm 
abated,  got  off,  though  with  damage  to  the  hull  by 
grounding.  At  the  trial  the  pilot  stated  that  his  motive 
for  running  the  ship  ashore  on  Cape  May  was,  to  get  the 
most  convenient  place  to  save  the  ship,  crew,  and  pro- 
perty; that  if  her  course  had  not  been  changed  she 
must  have  gone  on  Egg  Island  Flats ;  that  all  the  men 
in  existence  could  not  have  prevented  her  going  on 
shore — if  not  run  ashore  she  must  have  drifted  ashore ; 
and  that  when  he  put  her  head  towards  Cape  May,  he 
had  not  an  idea  she  would  go  there,  and  told  Captain 
Heath  so  at  the  time. 

The  case  was  well  argued  on  both  sides,  and  the 
arguments,  which  are  very  fully  reported,  may  be  re- 
ferred to  as  setting  forth  the  chief  grounds  of  principle 
which  may  be  urged  for  and  against  the  admission  of 
such  damage  as  general  average.  The  court  were  unani- 
mously of  opinion  that  the  damage  must  be  so  treated. 
Tilghman,  C.  J.,  said : — 

'^  It  is  said  for  the  defendants  tliat  the  ship  must  have  gone  ashore  Ti'ghman^ 
somewhere,  and  it  made  no  difference  where  that  shore  was;   that        ' 
there  was  no  advantage  in  taking  the  course  that  was  taken,  and  that 
the  ship  was  exposed  to  no  greater  danger  than  she  would  have  been 
if  the  course  had  not  been  altered.    It  is  not  necessary  that  the  ship 
should  be  exposed  to  greater  danger  than  she  would  have  been,  to 
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make  a  case  of  general  average.  It  is  sufficient  if  a  certain  loss  is 
incurred  for  the  common  benefit.  It  seems  at  first  view  not  very 
reasonable  that  contribution  sliould  be  asked  for  damage  occasioned 
by  an  act  wbicli  in  fact  was  for  the  benefit  of  the  ship  ;  but  the  law  is 
certainly  so,  provided  the  act  which  occasioned  the  damage  was  con- 
ducive to  the  common  safety.  In  truth,  if  we  go  to  the  bottom  of  the 
thing,  almost  every  damage  to  part  of  a  ship,  which  can  be  the  subject 
of  general  average,  is  for  the  benefit  of  the  ship.  A  mast  is  cut  away, 
in  consequence  of  which  the  ship  is  saved :  this  is  clearly  a  general 
average,  because  the  cargo  is  also  saved,  which  would  otherwise  have 
been  lost "  (w). 

jBradhurtt  v.  The  case  of  Bradhurst  v.  Columbian  Ins.  Co..  tried  the 

Columbian  ,.     .         . 

Int.  Co.  same  year,  drew  a  distinction,  similar  to  that  which  now 

prevails  in  the  law  of  Germany,  between  a  voluntary 
stranding  followed  by  recovery  of  the  ship  and  one  fol- 
lowed by  a  total  loss. 

A  ship  at  anchor  in  the  Texel  having  drifted  from 
her  anchors  in  a  violent  gale,  and  being  in  danger  of 
running  foul  of  other  vessels,  the  master  cut  the  cables 
and  ran  for  the  shore.  She  was  steered  for  the  Zuydwall, 
on  approaching  which  she  struck  and  beat  with  great 
violence,  and  having  no  anchors  or  cables  she  was  driven 
by  the  violence  of  the  wind  high  on  the  shore.  Some  of 
the  cargo  was  saved,  but  the  ship  became  a  total  loss. 
An  action  was  brought  by  the  shipowner  against  his 
underwriters  for  a  total  loss,  which  was  resisted  on  the 
ground  that  the  damage  by  the  stranding  was  the  subject 
of  general  average,  and  that,  as  the  ship  and  cargo 
belonged  to  the  same  person,  there  should  be  a  deduction 
for  the  cargo's  share  of  contribution.  The  first  question, 
therefore,  was,  whether  this  damage  formed  a  general 
average. 

Kent,  C.J.  Kent,  C.  J.,  said : 

"  If  a  ship,  in  a  case  of  extremity  and  to  avoid  impending  danger, 
(m)  Sims  v.  Qumeyy  4  Binney's  Penns.  Eep.  613,  at  p.  526. 
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be  voluntarily  run  ashore,  and  slie  is  afterwards  recovered  and  per- 
forms the  voyage,  the  damages  resulting  from  this  sacrifice  are  to  be 
borne  as  general  average.  There  cannot  be  a  doubt  as  to  the  existence 
of  this  rule,  for  it  is  to  be  met  with  in  all  the  books  that  treat  of  con- 
tribution. But  another  and  more  difficidt  question  is,  whether  there 
is  to  be  a  contribution  from  the  surviving  cargo,  if  the  ship  should 
happen,  as  in  this  case,  to  be  destroyed  and  lost  by  the  act  of  running 
her  ashore"  (p.  14). 

The  learned  judge,  then,  after  citing  the  various 
foreign  authorities,  and  concluding  that  the  balance  of 
their  weight  is  against  the  claim  for  contribution  if  the 
ship  be  lost,  continues : 

''These  authorities  are  founded  on  sound  principles,  for  the  loss 
of  the  ship  in  these  cases  is  more  imputable  to  casualty  than  design. 
When  a  ship  is  voluntarily  run  ashore,  it  does  not,  of  course,  follow 
that  she  is  to  be  lost.  The  intention  is  not  to  destroy  the  ship,  but  to 
place  her  in  less  peril,  and  if  she  afterwards  goes  to  pieces,  or  is  other- 
wise lost,  it  is  not  to  be  attributed  exclusively  to  the  act  of  the  master, 
but  to  the  direct  and  more  immediate  operation  of  other  causes.  In 
most  cases  he  has  no  expectation,  and  certainly  no  intention,  of  de- 
stroying the  vessel.  He  does  an  act  hazardous  to  the  vessel  and  cargo, 
in  order  to  escape  from  a  more  pressing  danger,  as  a  storm,  or  the 
pursuit  of  an  enemy  or  pirate.  The  stranding  may  be  an  act  done  for 
the  common  safety,  but  this  cannot  be  said  to  be  the  case  of  the  sub- 
sequent shipwreck  or  capture.  Indeed,  the  very  act  of  running  the 
ship  ashore  is  desperate,  and  places  the  cargo  in  extreme  jeopardy ; 
and  if  it  happens  that  the  ship  is  lost  and  the  cargo  saved,  it  is  saved 
tanquam  ex  incendiOj  according  to  the  allusion  in  the  Bhodian  law.  In 
such  a  case  it  is  emphatically  said  to  be  '  save  who  can,'  and  to  burden 
the  rescued  cargo  with  contribution  for  the  ship  would  seem  to  be 
oppressive,  and  is  clearly  not  within  the  policy  and  equity  of  the 
rule  "  («). 

The  court  accordingly  held  unanimously  that  this 
loss  was  not  general  average. 

This  decision,  it  appears,  gave  rise  to  much  discus-  This  deciaion 

not  sapported. 

{ii)  Bradhurat  v.    Columbian  Ins,  Co*,  9  Johnson's  N.  Y.  Eep.  p.  9,  at 
p.  16. 

h.  K 
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sion.  Exception  was  taken  to  it  by  Mr.  Justice  Stoiy, 
in  a  note  to  his  edition  of  Abbott  on  Shipping  (o).  Deci- 
sions diametrically  opposed  to  it  were  given  in  the  cases 
of  Caze  V.  Richards  { j))^  o.nd  Gray  y.  Waln{q)^  both  in 
Pennsylvania.  And  ultimately,  in  1839,  the  Supreme 
Court  of  the  United  States,  by  a  unanimous  judgment, 
formally  reversed  the  conclusion  come  to  in  Bradhurst  v. 
Columbian  Ins.  Co.^  and  established  the  rule,  now  univer- 
sally acted  on  throughout  the  United  States,  that  a  volun- 
tary stranding  is  equally  the  subject  of  general  average, 
whether  the  stranded  ship  is  afterwards  saved  and  re- 
paired, or  is  totally  lost  by  the  stranding  (r). 
Columbian  The  casc  was  this:   The  brig  IIoj)ey  going  down 

Aiiiby.'  '  Chesapeake  Bay,  found  the  weather  too  bad  to  proceed 
to  sea,  and  bore  away  for  a  projecting  headland  in  the 
Bay,  called  Sewell's  Point,  where  she  anchored.  On  the 
second  and  following  day  the  gale  increased  in  violence ; 
the  brig  dragged  her  anchors  from  time  to  time,  till 
finally  she  struck  on  the  shoals,  and  her  head  swinging 
round  brought  her  broadside  to  the  wind  and  a  heavy 
sea.  In  tliis  situation  the  captain,  finding  no  other 
possible  chance  of  saving  the  ship  and  cargo,  and  pre- 
serving the  lives  of  the  crew,  slipped  his  cables  and  ran 
the  brig  ashore  as  high  up  the  beach  as  possible,  where, 
after  the  storm,  she  was  left  high  and  dry,  and  there 
was  no  possibility  of  getting  her  off.  The  cargo  was 
saved  (s). 

(o)  4th  (American)  edit.   p.  349;  consulting  in  the  original  report.", 

sec  Mr.  Boardman*s  argument  in  Bar-  The  great  lawyer,  whose  opinion  Mr. 

nard  v.  Adams,  10  Howard's  S.  0.  Justice  Story  thus  overruled,  had  the 

Bop.  at  p.  273.  magnanimity  to  say,  in  his  Commen- 

( p)  Caze  V.  Hichards,  2  Sergeant  &  taries,  that  the  law  on  this  point  was 

Bawle,  Penns.  Hep.  236.  finally  settled  in  the  United  States 

(j)  Gray  v.  Wain,  2  Sergeant  &  by  this  judgment.     (Kent's  Comm. 

Eawle,  Ponns.  Eep.  228.  vol.  3  (edit.  1844),  p.  239,  note  (6).) 

(r)  "  This   judgment,"  says  Ar-  {$)  Am,  Ins.  (2nd  edit.)  918. 
nould  (2  edit.),  p.  919,  **  is  well  worth 
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The  unanimous  opinion  of  the  court,  that  this  loss 
was  the  subject  of  general  average,  was  delivered  by 
Mr.  Justice  Story,  who,  "after  examining,"  as  Amould 
says,  "  all  the  learning  on  the  subject,  from  the  Digest 
downwards"  (t),  thus  states  succinctly  the  grounds  of  his 
decision : 

*'  The  intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less  Siori/,  7. 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous  to  the 
ship  and  cargo,  but  is  done  to  escape  from  a  more  pressing  danger ;  it 
is  done  for  the  common  safety ;  and  if  the  salvation  of  the  cargo  is 
accomplished  thereby,  it  is  difficult  to  perceive  why,  because  from 
inevitable  calamity  the  damage  has  exceeded  the  expectation  or  inten* 
tion  of  the  parties,  the  whole  sacrifice  shoidd  be  borne  by  the  ship- 
owner, when  he  has  thereby  accomplished  the  safety  of  the  cargo"  (w). 

To  determine  precisely  what  is  a  voluntary  strand-  Qafstion  of 

^  »/  •/  ^  fact :  what  u 

ing  may  not  always  be  easy,  and  several  of  the  American  »  ^oi^^ 
decisions  turn  upon  this  question  of  fact.  Thus,  in  one 
case,  where  the  captain  cut  his  cable  and  hoisted  sail 
with  the  intention  of  running  out  to  sea,  but  this  failing, 
by  reason  of  the  sail  being  blown  away,  the  ship  became 
ungovernable  and  was  drifted  ashore,  this  was  pronounced 
not  to  be  a  voluntary  stranding.  '^  An  accidental  loss," 
said  Gibson,  J.,  "which  happens  in  an  endeavour  to 
bring  about  a  very  different  event,  is  not  a  subject  of 
compensation.  ...  If  there  were  in  fact  an  inten- 
tion to  run  the  vessel  ashore,  there  was  no  act  done  in 
pursuance  of  it,  for  the  vessel  became  ungovernable  the 
instant  the  cables  were  cut,  and  was  driven  on  the  rocks 
exclusively  by  the  agency  of  the  wind  and  the  waves  "(2:). 
But  if,  while  the  master  is  running  the  ship  for  one  point 
on  the  strand,  she  takes  the  ground  on  another  and  is 
lost,  that  loss  is  general  average.     "  The  third  ground," 

{t)  See  note  at  end  of  this  Chapter.  {x)  Walker  v.   U.  8,  Ins,   Co.,  11 

(u)  Columbian  Ins,  Co,  r,  Ashhy,      Serg.  &  Bawle's  Penns.  Eep.  61,  at 
13  Pet,  343.  p.  6o. 
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says  Sprague,  J.,  *^on  which  it  is  attempted  to  distin- 
guish the  cases  is,  that  there  was  no  intent  to  strike  on 
that  particular  rock.  But  there  was  an  intent  to  change 
tlie  position  of  the  vessel,  and  to  run  her  ashore  in  a 
different  place  from  that  to  which  she  was  drifting ;  and 
the  accidental  striking  cannot  be  considered  as  affecting 
the  intent "  (y). 
Barnard  Y.  In  one  of  thcso  cascs,  Barnard  v.  Adams j  it  is  laid 

stranding       down  in  the  most  unequivocal  manner  that  if  a  ship 
pia^sdected,  must  incvitably  ground  somewhere,  and  the  only  act  of 

thouflrh  ship  i'^*  '  i.     '  ij.*  i  £  i'  "l 

must  ground  volition  cousists  lu  scIccting  a  placc  for  grounding  where 
somewhere,  ^^^q  ^^ill  suffcr  Icast,  tliis  is  cuough :  the  damage  done  is 
general  average.  At  the  trial  the  facts  were  admitted ; 
and  it  was  conceded  that,  under  the  circumstances,  the 
grounding  at  one  place  or  another  was  inevitable.  The 
counsel  for  the  plaintiff  put  his  argument  broadly  on  the 
ground  that  in  that  respect  the  present  claim  was  on  the 
same  footing  as  every  other  general  average  sacrifice. 

"  The  idea,"  he  said,  ''that  any  of  the  sacrifices  at  sea  in  times 
of  peril  are  voluntary,  in  any  ordinary  sense  of  the  word,  is  quite 
erroneous.  It  is  an  act  of  the  will  under  the  sternest  pressure  of 
necessity.  The  alternatives  are,  total  loss  if  nothing  is  done,  a  lighter 
loss  if  the  danger  is  hastened.  This  is  all  the  choice.  .  .  .  It  is, 
nevertheless,  all  the  voluntary  act  which  remains  to  the  master  to  per- 
form. On  its  being  performed  with  coolness,  courage,  and  discretion, 
the  whole  property,  and  the  lives  of  all^  depend.  That  this  small 
amount  of  volition  may  be  exercised  freely  and  without  hesitation, 
the  policy  of  the  law  tenders  to  the  officer  the  indemnity  of  a  general 
contribution  "  (s). 

And  this  was  the  view  taken  by  the  majority  of  the 
court. 

Grier,  7.  **  The  assertion,  so  much  relied  on  in  the  argument,"  said  Grier,  J., 

"  that  if  the  peril  be  inevitable  there  can  be  no  contribution,  seems, 

(y)  Hea  v.  Cutler,  I  Sprague,  135.  (z)  Barnard  v,  Adams,  10  Howard's 

Eep.  270,  at  p.  286. 
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Trhen  more  carefully  stated,  to  be  this :  that,  if  the  common  peril  was 
of  such  a  nature  that  the  jacius,  or  thiog  cast  away  to  preserve  the 
rest,  would  have  perished  anyhow,  or  perished  inevitably ^  even  if  it 
had  not  been  selected  to  suffer  in  place  of  the  whole,  there  can  be  no 
contribution.  If  this  be  the  meaning  of  the  proposition,  and  we  can 
discover  no  other,  it  is  a  denial  of  the  whole  doctrine  upon  which  the 
claim  for  general  average  has  its  foundation.  For  the  master  of  the 
ship  would  not  be  justified  in  casting  a  part  of  the  cargo  into  the  sea, 
or  slipping  his  anchor,  or  cutting  away  his  masts,  or  strandiag  his 
vessel,  unless  compelled  to  it  by  the  necessity  of  the  case,  in  order  io 
save  ship  and  cargo,  or  one  of  them,  from  an  imminent  peril  which 
threatened  their  common  destruction.  The  necessity  of  the  case  must 
compel  him  to  choose  between  the  loss  of  the  whole  and  part ;  and, 
however  metaphysicians  may  stumble  at  the  assertion,  it  is  this  forced 
choice  which  is  necessary  to  justify  the  master  in  making  a  sacrifice 
(as  it  is  called)  of  a  part  for  the  whole.  ...  If  the  case  does  not 
show  that  the  jettison  was  indispensable^  in  order  to  escape  the  common 
peril,  the  master  would  himself  be  liable  for  the  loss  consequent 
thereon.  .  .  ."  The  learned  judge  illustrated  this  by  the  case  of 
a  jettison.  **But  suppose,"  he  added,  **the  ship  cannot  be  saved  by- 
casting  the  cargo  into  the  sea,  but  the  cargo,  which  is  of  far  greater 
value,  can  be  saved  by  casting  the  vessel  on  the  land,  or  stranding 
her,  .  .  .  the  imminent  destruction  of  the  whole  has  been  evaded,  as 
a  whole,  and  part  saved,  by  transferripg  the  whole  peril  to  another 
part "  (a). 

Daniel,  J.,  dissented;  but  the  other  judges  concurred 
with  Grier,  J. 

Notveithstanding  the  authority  due  to  tliis  decision,  Opinion  of 
which,  as  Daniel,  J.,  said  in  his  judgment,  being  ^Hhe  *^' 
revised  and  re-affirmed  doctrine  of  the  Supreme  Court  of 
the  United  States,  must  control  the  question  of  general 
average  in  the  courts  of  the  United  States,"  we  should 
apparently  not  be  warranted  in  concluding — as  this  judg- 
ment by  itself  would  naturally  lead  us  to  conclude — that 
in  America  every  case  of  voluntary  stranding  is  treated 
as  a  general  average.     This  is  not  the  conclusion  drawn 

■ 

(a)  Barnard  Y,  Adams,  10  How.  270,  at  p.  304. 
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either  by  Phillips  or  Parsons.  The  former  says,  in  effect, 
that  in  these  questions  we  always  have  to  inquire  whether 
the  stranding  as  determined  by  volition  is  or  is  not  the 
same  stranding  as  that  which  was  inevitable  in  case  there 
had  been  no  interference  of  volition;  a  question,  he 
observes,  of  fact  and  not  of  doctrine,  and  one  not  easily 
^^^I'S^y  answered  in  some  cases  (J).    Parsons  cites  in  a  note  some 

ward  Rubber  ^   ' 

^-  portions  of  the  judgment  of  Ellsworth,  J.,  in  a  case  in 

the  Supreme  Court  of  Connecticut,  which  I  had  passed 
over,  regarding  them  as  ihere  obiter  dicta^  and,  having 
regard  to  the  context  (c),  as  of  no  great  authority ;  but 
which,  for  the  sake  of  completeness,  I  will  here  set  forth: 
— ^^  Now  to  me,"  said  the  learned  judge,  ^^  it  seems  little 
less  than  a  paradox  that  if  a  captain  whose  vessel  is 
doomed  to  destruction  by  stranding,  should  consider  and 
select,  for  his  compulsory  going  ashore,  the  place  least 
perilous  to  liimself  and  vessel,  and  least  destructive  to 
what  might  happen  to  escape  the  general  destruction, 
such  preference  is  the  incurring  a  voluntary  sacrifice 
which  entitles  him  to  call  for  contribution.  *  Save  him- 
self, who  can,'  is  a  maxim  much  more  applicable  to  such 
a  case.  When  a  captain  finds  that  his  vessel  must  go  on 
shore,  and  he  exerts  himself  to  go  on  in  a  safer  place 
rather  than  a  more  dangerous  one,  he  no  more  makes  a 
voluntary  sacrifice  than  when,  in  navigating  his  vessel, 
he  chooses  a  safe  channel  rather  than  a  more  hazardous 
one,  or  changes  his  course  to  avoid  a  rock  or  shoal. 
He  does  his  plain  duty  to  the  general  interest  to  mitigate 
an  unavoidable  calamity,  but  not  at  all  in  any  sense  to 
make  a  loss  by  selecting  a  part  to  be  sacrificed  in  order 


(&)  2  Phill.  Ins.  p.  86.  peril  as  can  give  rise  to  a  claim  for 

(c)  There  are  seyeral  things  in  this  general  average.    But  the  passage 

judgmentsomewhatparadoxical,  6.(7.,  quoted  presents  an  argument  "which 

the  remark  that  fire  is  not  such  a  has  in  itself  great  force. 
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to  ensure  safety  to  the  rest  (d).  And,  conformably  ratlier 
to  the  doctrine  here  laid  down  as  a  mere  dictum  (for  the 
question  before  the  court  for  decision  was  not  one  of 
voluntary  stranding,  but  of  jettison  from  deck)  by  the 
court  of  a  single  State  than  to  the  express  decision  of  the 
Supreme  Court  of  the  United  States,  Parsons  sums  up 
the  principle  which  he  thinks  must  govern  all  these  cases 
as  follows : — 

**  There  must  be  a  voluntary  sacrifice  of  some  positive  value*  If,  Opinion  of 
then,  the  ship  must  inevitably  be  cast  upon  the  shore,  and  all  that  the 
master  does  is  to  select  a  place,  a  time,  or  a  mode  of  stranding  her, 
we  should  say  that  this  is  not  that  voluntary  sacrifice  which  the  law  of 
general  average  requires,  and  therefore  is  not  an  average  loss.  All 
that  the  master  did  was  to  strand  in  such  a  way  as  to  give  him  a  better 
hope  of  saving  the  ship  itself,  her  cargo,  and  the  lives  of  those  on 
board.  Moreover,  if  the  ship  is  to  be  contributed  for,  it  shoiQd  only 
be  on  the  value  which  she  possessed  at  the  time  and  in  the  condition 
in  which  she  was  when  the  captain,  abandoning  all  other  hope,  endea- 
voured to  choose  his  place ;  and  this  value  would  seem  to  be,  in  the 
case  supposed,  nothing.  But  if  the  master  had  a  substantial  and 
valuable  chance  of  saving  the  cargo,  then  the  cargo  should  contribute 
to  repay  the  loss,  although  the  chance  thus  thrown  away  was  less,  and 
even  much  less,  than  a  probability  "  (<?). 

I   may   conclude  this   collection   of   materials  for  State  of  law 

.  .  .      .  in  this 

forming  a  judgment  on  the  question  by  pointing  out  country. 
that,  at  present,  the  practice  in  this  country  is  in  a  very 
unsettled  state,  and  opinions  are  by  no  means  agreed. 

When  a  ship  is  voluntarily  stranded,  or  scuttled,  in  stranding  to 
order  to  extinguish  a  fire,  there  have  been  several  cases 
in  which  the  damage  done  to  the  ship  by  the  stranding 
has  been  treated  by  adjusters  as  general  average,  and 
settled  without  dispute. 


(d)  SIai(r  V.  llayward  Huhhcr  Co.,         (e)  2  Parsons,  Ine.  p.  243. 
26  Conn.  139. 
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Case  fATht  A  large  steamer^   The  Senegal^  having  on  board  a 

very  valuable  cargo,  and  many  passengers,  was  skirting 
the  coast  of  Grand  Canar}',  intending  to  call  at  Las 
Falmas,  a  port  on  the  north  end  of  that  island,  on  her 
return  voyage  from  Africa  for  Liverpool,  when  unfor- 
tunately she  struck  or  grazed  on  a  sunken  rock  not  laid 
down  in  the  chart.  Her  way  was  not  stopped,  but  a 
large  rent  was  made  in  the  plates  of  her  side  below 
water,  through  which  the  water  rushed  with  such  force 
that  the  master  feared  that,  though  she  was  then  only 
about  twelve  miles  from  Las  Palmas,  she  would  sink  in 
deep  water  before  reaching  it.  He  could  not  be  certain 
of  this,  but  the  risk  was  too  great  to  run,  especially 
considering  the  risk  of  life.  Accordingly,  seeing  a 
sandy  beach  to  his  lee,  he  caused  the  ship's  helm  to  be 
altered,  and  ran  her  aground,  high  on  the  beach,  on  the 
coast  of  Grand  Canary,  about  nine  miles  south  of  Las 
Pahnas.  She  remained  in  that  position,  before  she 
could  be  floated,  for  about  three  weeks;  during  which 
time,  from  pounding  on  the  sand,  and  on  the  rock  which 
proved  to  be  underneath  it,  her  keel  and  forefoot  suffered 
considerable  damage.  Eventually  she  was  got  off,  and 
brought  home  most  of  her  cargo. 

In  this  case  the  damage  done  to  the  keel  and  fore- 
foot, with  other  damage  done  to  the  ship  and  cargo  in 
the  lower  hold  by  the  voluntary  stranding,  was  treated 
by  the  adjuster  as  general  average.  This  having  been' 
disputed,  it  was  agreed  that  the  question  should  be 
determined  by  a  referee  to  be  appointed  by  the  chair- 
man of  the  Adjusters'  Association.  The  chairman  ap- 
pointed a  queen's  counsel,  eminent  especially  in  matters 
of  insurance;  and  this  referee  pronounced  that  the 
damage  was  rightly  so  treated,  This  was  in  the  year 
1882. 
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Turning  back  for  a  moment  to  tlic  years  1860  to  York  and 

,  .  ,  .  ,     ,  .  «     T  1 .  Antwerp 

1876,  this  subject  engaged  the  attention  of  the  adjusters  Rules, 
and  other  representatives  of  commercial  interests  in 
Europe  and  America,  at  the  several  meetings  which  led 
to  the  construction  of  the  York  and  Antwerp  Rules.  At 
York,  in  1864,  it  was  resolved:  ^^  When  a  ship  is  inten- 
tionally run  on  sliore  because  she  is  sinking  or  driving 
on  shore  or  rocks,  no  damage  caused  to  the  ship,  the 
cargo,  and  the  freight,  or  any  of  them,  by  such  inten- 
tional nmning  on  shore,  shall  be  made  good  as  general 
average."  And  the  York  rule  was  adopted  in  1876  at 
Antwerp.  It  was  understood,  I  believe,  that  this  rule 
was  only  applicable  to  a  stranding  in  extremis^  when  a 
loss  was  inevitable,  and  it  may  be  read  in  this  sense ;  but 
the  vagueness  of  the  terms  used  is  to  be  regretted. 

The  question  has  also  been  several  times  discussed  Adjufrtere' 

A-Ssoci&tion 

in  the  Adjusters'  Association  ( ^).  An  attempt,  in  1881, 
to  carry  a  resolution  broadly  pronouncing  all  damage 
caused  by  voluntary  stranding  to  bo  general  average, 
was  negatived :  so  was  a  resolution,  proposed  in  1883, 
to  treat  in  that  way  damage  done  by  a  voluntary  strand- 
ing, when  the  object  was  to  prevent  the  sinking  of  a 
ship,  and  when  the  stranded  ship  was  subsequently 
floated.  Eventually,  in  1884,  on  the  suggestion  of  the 
late  lamented  William  Richards,  a  resolution  was  brought 
forward  in  the  following  terms:  ^^  That  a  voluntary 
stranding,  when  it  involves  a  real  sacrifice,  gives  the 
right  to  contribution  as  general  average."  This  reso- 
lution was  twice  carried  by  majorities,  first  as  a  pro- 
bationary rule  by  15  to  11,  and  then,  on  confirmation, 
as  the  rules  require,  the  year  following,  by  13  to  12. 
This  latter  majority,  however,  not -amounting  to  the 

(jf)  See  their  printed  Reports  of     pp.  65—80;  188i,  pp.  38—40;  and 
Proceedings,  1881,  pp.  33—43;  1883,      1885,  pp.  24—27. 
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requisite  two-iliirds,  it  docs  not  stand  as  a  rule  binding 
on  the  members. 


Concluifion. 


Must  be  a 
roal  saoriflce. 


Haynard  v. 
Admnt  quet»< 
iioned. 


Having  thus,  to  the  best  of  my  ability,  put  together 
the  materials  for  forming  a  judgment  on  this  yet  unde- 
termined question,  all  that  remains  is  to  set  down  the 
opinion  I  have  myself  formed  as  to  the  right  method  of 
treating  these  cases  as  they  arise  in  practice,  pending 
further  instructions  from  the  Superior  Courts. 

To  constitute  general  average  there  must  be  a  sacri- 
fice, a  something  quod  datum  esty  and  this,  of  course,  must 
be  real ;  conversely,  whenever  there  is  a  real  sacrifice  or 
thing  given  for  the  whole,  that  which  is  so  sacrificed  or 
given  must  be  replaced  as  general  average.  So  far  the 
English  courts  have  distinctly  pronounced  themselves  to 
bo  in  accord  with  the  rest  of  the  world.  The  resolution 
of  the  Association  is,  indeed,  not  simply  true,  but  a  truism. 
It  has  a  value,  however,  in  that  it  calls  attention  to  the 
fact  that  the  difficulty  of  laying  down  one  common  rule 
for  voluntary  stranding  lies  in  this,  that  in  some  such 
strandings  there  is,  and  in  others  there  is  not,  a  real 
sacrifice.  Take,  for  example,  the  American  case,  above 
set  forth,  of  Barnard  v.  Adams  (h).  There,  it  was  ad- 
mitted that  the  ship  must  take  the  ground  somewhere, 
and  all  that  was  done  was  to  choose  a  place  where  she 
should  suffer  the  least  hm^t.  Where  is  the  sacrifice  ? 
Wliat,  in  any  sense,  can  be  said  to  have  been  ffiven  for 
the  whole  ?  The  arguments  on  either  side  are  before 
us ;  but  I  do  not  find  those  of  the  court,  authority  apart, 
to  bo  satisfactory.  It  can  hardly  be  admitted  that  the 
master's  authority  to  make  a  sacrifice,  e.ff.  a  jettison,  is 
limited  to  the  case  in  which  the  ship  must  necessarilff  be 


(/i)  Ahify  p.  132. 
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lost  if  he  does  not  make  it ;  it  surely  suffices  if  the  risk 
of  loss  is  so  great  that  a  prudent  man  would  prefer  the 
certain  loss  of,  or  all  but  certain  damage  to,  a  part  to 
that  degree  of  risk  of  losing  the  whole.  In  jettison  it 
may  almost  always  be  truly  said  that,  however  desperate 
the  danger  to  the  ship,  the  goods  would  be  better  off, 
and  have  a  bettor  cliance  of  safety,  if  left  where  they 
are,  than  if  thrown  into  the  sea;  in  jettison,  therefore, 
there  almost  always  is  a  real  sacrifice — so  nearly  always, 
indeed,  that  the  small  residuum  may  be  ignored  for  the 
sake  of  a  general  rule.  In  cases  like  that  of  Barnard  v. 
AdaniSj  on  the  other  hand,  where  it  is  admitted,  or  where 
it  can  be  proved,  that  a  grounding  somewhere  is  certain^ 
there  is  no  part  either  of  the  ship  or  cargo  which  is  in  a 
worse  position,  or  exposed  to  a  greater  peril,  by  being 
placed  on  a  soft  or  smooth  bed  rather  than  on  one  rockier 
or  more  uneven  or  more  exposed  to  the  weather.  No 
part,  then,  cither  of  the  ship  or  cargo,  is  in  any  sense 
sacrificed,  and  the  analogy  with  jettison  seems  completely 
to  break  down.  It  fails,  not  in  the  way  Stevens  en- 
deavours to  make  out  a  failure  for  all  cases  of  voluntary 
stranding,  not  in  this  or  that  circumstance  which  may 
be  unessential,  but  in  that  which  is  confessedly  of  its 
very  essence,  viz.,  in  the  absence  of  a  sacrifice  for  the 
whole  {i). 

A  second  class  of  cases  stand  on  different  ground, 
viz.,  where  it  still  is  admitted  or  can  be  proved  that, 
unless  the  ship  be  run  ashore,  her  loss  is  certain  or 
inevitable ;  not,  however,  her  loss  by  running  ashore  in 

(t)  As  to  the  conclusion  arrived  at  average.    Mr.  MaclacUan,   on  the 

in  this  paragraph,  however,  see  Car-  other  hand,  for  reasons  which  are  to 

ver's  Carriage  hy  Sea,  p.  373.    Mr.  mo  simply  unintelligible,  thinks  (Am, 

Carver  is  of  opinion  that  even  in  this,  Ins.  (6th  edit.)  pp.  873-4)  that  da- 

which  is  certainly  the  weakest  case,  mage  by  voluntary  stranding  should 

the  loss  should  be  treated  as  general  in  no  case  bo  so  treated. 
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some  other  place,  but  some  other  kind  of  loss,  one 
affecting  the  ship  and  all  the  cargo  equally,  e.g.^  by 
sinking  in  deep  water,  by  burning,  or  capture  by  an 
eneniy  or  pirate.  Stranding,  as  has  been  pointed  out,  in 
the  great  majority  of  cases  at  least,  is  an  exposure  of  the 
bottom  of  the  ship,  and  the  cargo  near  the  bottom,  to  a 
risk  of  damage  out  of  all  proportion  to  the  risk  run  by 
the  upper  portion  of  the  cargo :  it  may  in  these  cases, 
therefore,  when  the  alternative  is  a  total  loss,  be  properly 
described  as  the  giving  or  sacrificing  of  a  part  for  the 
preservation  of  the  remainder.  Is  it  less  a  sacrifice 
because  if  not  made  the  total  loss  was  certain  ?  Here  the 
analogy  of  jettison,  of  cutting  away  a  mast,  and  indeed 
of  every  other  sacrifice  of  a  part  for  the  whole,  properly 
comes  into  play.  In  none  of  these  cases  are  we  ever 
called  on  ev^n  to  consider  the  question  whether  a  loss, 
if  that  particular  sacrifice  had  not  been  made,  was  in- 
evitable. In  all  tliese  cases  we  act  on  the  principle,  the 
greater  the  danger,  the  greater  the  merit  of  the  sacrifice. 
And  that  this  j)rinciple  is  fully  recognized  in  our  courts 
of  law  may  be  seen — to  take  nothing  else — by  reference 
to  the  judgments  of  Bramwell,  L.  J.,  and  Brett,  L.  J., 
in  Shepherd  v.  Kottgen  (A-),  where  it  is  said  by  the  former 
that,  to  constitute  wreck,  there  must  bo  some  peculiar 
condition  attached  to  the  thing  sacrificed,  owing  to 
which  it  will  be  lost  whether  the  whole  adventure  is 
saved  or  not(/);  and  by  the  latter,  in  all  the  various 
tests  of  wreck,  the  learned  judge  lays  down,  there  is 
contained  a  condition  virtually  the  same,  viz.,  that  the 
thing  cut  or  cast  away  must  itself  certainly  be  lost, 
although  the  rest  of  the  adventure  should  be  saved 
without  the  cutting  or  casting  away  (m) ;  both  implying 

(A)  Shepherd  v.  Koitgev,  2  C.  P.  D.  (7)  See  ante,  p.  103. 

o%o,  (w)  See  ante,  p,  104, 
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that  it  would  be  boside  the  question  to  inquire  as  to  the 
ultimate  fate  of  the  whole  adventure  in  case  the  sacrifice 
were  not  made.  Judged  by  the  tests  here  laid  down 
for  our  guidance,  it  may  confidently  be  asserted  that, 
in  the  case  here  supposed,  the  sacrifice  would  not  be 
excluded  from  general  average  by  our  courts  on  the 
ground. of  its  being  a  case  of  wreck;  for,  at  the  time 
when  the  grounding  was  resolved  upon,  no  part  of  the 
ship  or  cargo  had  any  such  *^  peculiar  condition"  at* 
tached  to  it,  or  was  in  such  a  state  that  it  must  itself 
certainly  be  lost,  although  the  rest  of  the  adventure 
should  be  saved  without  the  groimding.  In  cases  of 
this  kind,  then,  it  would  seem  that  the  damage  by 
stranding  should  be  treated  as  general  average. 

There  remains  a  third  and  by  no  means  unimport- 
ant class  of  cases,  viz.,  those  in  which  it  is  not  admitted, 
nor  can  be  proved,  that  the  loss  of  the  whole,  if  the  ship 
had  not  been  run  aground,  was  certain  or  inevitable. 
The  case  of  The  Senegal^  above  set  forth  (n),  is  a  very 
good  illustration.  Such  cases  are  no  doubt  infrequent : 
perhaps  more  than  ever  so  in  modem  times,  when  ships 
are  so  costly,  and  so  liable  to  injury  from  taking  the 
ground,  that  that  measure  is  only  resorted  to  in  extreme 
urgency.  But,  in  cases  like  The  Senegal^  the  balance  both 
of  reason  and  authority  is  so  overwhelmingly  in  favour 
of  treating  the  loss  as  general  average,  it  so  nearly  ap- 
preaches  a  moral  certainty  that  any  court  of  law  would 
so  treat  it,  that,  if  I  were  advising  an  adjuster  how  to  act. 
in  such  a  case,  I  should  say  that  he  would  run  a  very 
grave  responsibility  in  treating  it  otherwise. 

Ought,  however,  a  distinction  to  be  made  in  case 
the  ship  is  not  ultimately  saved  ?  In  considering  this 
question,  it  may  be  well  first  to  clear  away  what  may  be 

(n)  Ante,  p.  135. 
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called  the  unsound  reasons  for  drawing  such  a  distinc- 
tion. The  completion  of  the  voyage  of  the  ship  with 
the  cargo  is  immaterial;  the  motive  which  constitutes 
general  average  being,  not  the  completion  of  tlie  common 
adventure,  but  the  rescuing  of  the  whole,  or  of  so  much 
as  can  be  rescued,  from  an  imminent  danger,  it  is  enough 
that  the  cargo,  or  a  part  of  it,  has  been  rescued,  and 
brought  for  the  time  into  safety.  Provided  the  act  of 
running  the  ship  ashore  was  judicious — and  unless  it 
were,  there  is  no  general  average  in  any  case — the  loss 
really  caused  by  that  act  is  not  the  less  to  be  replaced 
by  contribution  because  that  loss  is  heavy  than  if  it 
were  lighter.  As  a  matter  of  principle,  the  only  ques- 
tion to  be  asked,  when  the  stranding  is  followed  by  the 
loss  of  ship,  is,  whether  that  loss  was  really,  in  a  strict 
sense,  caused  by  the  stranding.  Was  that  loss  ffivetiy 
or  intended,  or  the  natural  consequence  of  the  strand- 
ing ?  The  answer  to  this  question  may  be  different  in 
different  cases,  so  that  it  is  difficult  to  lay  down  one 
general  rule  for  all.  It  is  indeed,  at  present,  difficult  to 
lay  down  a  rule  for  any ;  since  at  present  there  exists 
in  English  law  no  authoritative  answer  to  the  question — 
How  far  are  the  consequences  of  a  sacrifice  to  be  treated 
as  general  average?  I  do  not  say  that  there  are  no 
answers,  but  none  that  are  authoritative,  because  none 
which  cannot  be  confronted  by  decisions  opposed  to 
them  ;  none,  therefore,  as  to  which  all  our  judges  are 
agreed,  as  will  be  more  clearly  seen  in  the  following 
chapter.  We  may  have,  for  example,  such  a  case  as  the 
following :  A  ship,  pursued  by  an  enemy,  is  compelled 
for  her  safety  to  run  aground,  we  will  say  under  the 
guns  of  a  fort,  where  she  is  safe  from  the  enemy's 
fire.  This  takes  place  during  fine  weather,  and  the  only 
consequences  at  the  time  to  be  anticipated,  and  in  fact 
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expected  by  the  master,  were  the  cost  of  unlading  the 
cargo  to  float  lier,  and  perhaps  some  slight  damage  to 
the  bottom  of  the  ship.  But  before  the  unlading  of  the 
cargo  can  be  completed,  a  gale  from  seaward  springs  up, 
and  the  ship,  in  her  exposed  position,  is  battered  to 
pieces  on  the  strand.  Is  this  loss  to  be  treated  as  the 
effect  of  the  stranding,  and  therefore  as  general  average, 
or  as  the  effect  of  the  subsequent  gale,  and  therefore  as 
accidental  ?  This  is  an  extreme  case,  but  I  think  it  will 
be  found  that  difficulties  analogous  to  this  constitute  the 
only  real  difficulty  of  dealing  with  cases  of  voluntary 
stranding,  followed  by  a  total  loss  of  the  ship.  I  sup- 
pose the  answer  to  all  of  them  should  be,  an  exposure  to 
extraordinary  risk,  followed  by  actual  loss,  must  be 
treated  as  a  sacrifice;  and  when  the  master  puts  his  ship 
ashore,  knowing  that  she  must  remain  fast  for  some 
time,  he  must  be  taken  to  have  deliberately  exposed  her 
to  whatever  damage  she  may  suffer  from  the  vicissitudes 
of  the  weather  during  that  tifne.  Even  in  the  case  put, 
therefore,  I  should  be  inclined  to  treat  the  loss  of  the 
ship  as  general  average.  But  one  cannot  say,  with 
absolute  confidence,  that  an  English  court  of  law  would 
so  treat  it  (o). 


(o)  Carver  comes  to  virtuaUy  the 
same  conclusions  on  the  law  of  volun- 
tary stranding  with  those  here  ex- 
pressed. (Carriage  by  Sea,  §§  387, 
388.) 

-  There  is  a  passage  in  Serjeant  (after- 
wards Mr.  Justice)  Sheets  edition 
of  Abbott,  which  is  exactly  in  accord 
with  the  principle  laid  down  in  the 
text,  but  which  in  the  case  here  sup- 
posed would  evidently  lead  to  the 
opposite  conclusion.  I  quote  the 
whole,  more  particularly  because  of 
the  value  of  the  opening  sentences, 
which  exactly  and  forcibly  lay  down 


what  there  can  be  no  doubt  is  the 
ti'ue  principle.  Abbott  himself  merely 
says: — "Supposing  the  cargo  to  be 
saved  and  the  vessel  totally  lost  by 
such  voluntary  stranding,  are  the 
rescued  goods  to  contribute  for  the 
ship  ?  Upon  this  sub j  ect  great  diver- 
sity of  opinion  exists  among  foreign 
jurists.  The  question  does  not  ap- 
pear to  have  ever  directly  arisen  in 
our  courts ;  and  although  some  Eng- 
lish writers  on  marine  law  have  de- 
termined it  in  the  negative,  their 
opinion  has  not  obtained  a  general 
or  unqualified  concurrence.'^    Ser- 
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[chap.  III. 


Digest. 


CoQ«olato. 


Note. 

Older  Authorities  on  Voluntary  Stranding, 

Phillips,  in  a  note  (2  Phill.  Ins.  p.  85,  n.  (3) ),  has  collected  the 
authorities  on  this  subject.  These,  with  the  exceptions  noted,  I  have 
examined  in  the  originals,  with  the  following  results.  The  reference 
to  the  Digest,  1.  3,  has  nothing  whatever  to  do  with  the  matter ;  the 
Digest  merely  says  that  if  a  mast  or  other  instrumentum  navis  is  cut 
away  for  the  common  safety,  it  is  general  average.  The  reference  to 
the  Consolato  del  Mare,  so  far  as  I  can  make  out,  proves  merely  this, 
that  in  those  old  times  when  the  merchants  sailed  in  the  ship,  it  often 
happened  that,  before  putting  his  ship  aground,  the  master  would 
consult  with  the  merchants,  and  it  was  often  or  perhaps  commonly 
agreed  amongst  them  that,  if  he  did,  the  damage  done  should  be  shared 
by  contribution,  and  the  Consolato  directs  that  such  agreements  shall 
be  strictly  enforced.  The  same  thing  seems  to  have  been  done  when 
cables  were  slipped,  or  other  sacrifices  made  when  there  was  time  for 
such  deliberation.  The  chapters  referred  to  (192  and  193)  have,  as 
numbered  in  Pardessus,  no  reference  to  our  subject ;  but  the  chapters 
are  differently  arranged  in  different  editions,  and  I  can  only  suppose 
that  those  referred  to  by  Phillips  are  the  following : — Chap.  66  (111), 
after  saying  that  in  c^se  the  merchants  shall  have  g^ne  ashore,  as  when 
the  ship  is  lying  off  a  harbour,  a  storm  shall  spring  up,  or  a  cruiser 
come  in  s'ght,  and  it  shall  become  necessary  for  the  captain  in  the 
absence  of  the  merchants  to  make  some  sacrifice  for  the  common  safety, 
this  is  to  be  treated  as  it  would  have  been  had  the  merchants  been 


jeant  Shoe,  commenting  on  this, 
says : — *'  In  the  sinaplest  illustration 
of  the  rule,  the  case  of  jettison,  un- 
less the  goods  were  volimtarily  given 
for  the  common  safety,  there  is  no 
contribution.  If  contribution  be 
claimed  for  a  mast  or  a  cable  cut, 
they  must  have  been  given  for  the 
safety  of  all.  Eepairs  must  fall  upon 
the  owner,  unless  the  damage  was 
submitted  to  and  given  for  the  com- 
mon good,  or  the  cost  of  reparation 
incurred  for  the  sake  of  the  cargo 
alone.  In  the  case  of  a  total  wreck, 
consequent  upon  a  voluntary  strand- 
ing, can  the  ship  be  said  to  have  been 


deliberately  sacrificed  ?  In  the  great 
majority  of  cases,  certainly  not.  A 
vessel  is  not  sacrificed  for  the  pur- 
pose of  destruction;  that  course  is 
resorted  to  with  the  intention  and  in 
the  hope  of  saving  her  from  inmii- 
nent  peril.  The  sacrifice  really  in- 
tended to  be  made  is,  in  most  cases, 
the  cost  of  the  damage  which  may  be 
expected  from  the  stranding,  and  the 
expense  of  getting  the  vessel  off ;  the 
total  loss  is  occasioned  by  circum- 
stances which  were  not  foreseen  when 
the  stranding  was  determined  on." 
(Abbott  on  Shipping  (Sth  edit.),  p. 
491,) 
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present  and  consented,  proceeds  as  follows: — ** Much  more,  if  there 
should  happen  the  misfortune  that  the  ship,  by  reason  of  armed  vessels 
OP  of  tempest,  were  obliged  to  bo  run  ashore,  the  captain  acting  or 
having  acted  in  this  manner  by  the  advice  of  the  above-named  [his 
officers  and  crew],  and  with  their  knowledge  and  consent,  every 
bargain  or  agreement  that  he  shall  have  made  with  them  and  in  the 
manner  aforesaid  cannot  be  called  in  question  {contest^)  by  any  mer- 
chant, or  by  anyone  else."  (2  Pard.  113.)  And,  again  (Chap.  67 
(112) ) : — "The  merchants  are  bound  to  pay,  by  sou  and  by  Itvre^* 
(i.  e,,  in  proportion  to  values)  *'  every  expense  which  it  has  been  agreed 
to  make  relatively  to  the  merchandize  except  the  cost  of  their  loading. 
If  then  it  is  necessary  to  lift  the  anchor,  for  bad  weather  or  other 
accident,  that  is  to  say,  to  enter  into  a  port  or  harbour,  or  into  a  place 
in  which  one  may  save  either  the  goods  or  the  ship,  in  this  case  one 
merchandize  should  answer  for  the  other  by  sou  or  by  Itvre  or  by 

began t This  chapter  has  principally  for  its  object  to  indemnify 

the  ship  for  that  which  one  has  promised  to  restore  to  it ;  for  the  ship  has 

this  privilege  that,  if  the  merchants  promise  to  indemnify  it  in  any 

matter,  they  are  bound  to  keep  this  engagement,  written  or  not,  provided 

the  scribe  {ecrivain)  were  present  and  has  heard  it ;  and  the  scribe  is  bound 

to  write  it  as  soon  as  the  ship  has  cable  to  ground,  since  he  was  in  full 

sea  when  the  agreement  was  made."    (2  Pard.  114.)    This  is  all  I  can 

find  in  the  Consolato  bearing  on  the  matter.     The  Guidon  de  la  Mer,  Guidon. 

I  may  observe  in  passing,  and  the  Ordonnance  of  Louis  XIY.,  say 

nothing  whatever  concerning  voluntary  stranding.     Tit.   7,  Art.   6, 

which  is  referred  to  by  Phillips,  throws  light  on  the  matter  only  by 

saying  nothing  about  it.     Valin,  in  his  note  on  this  article,  supplies  Valin. 

the  omission  by  saying :  "7/  fatit  ajouter  que,  st,  pour  eviter  une  perte 

Male,  le  naufrage  itant  imminent,  le  capitaine  prend  le  parti  de  /aire 

echouer  le  navire,  le  dommage  que  le  vaisseau  aura  souffert,  et  causi  par^ 

Id,  sera  avarie  groase  et  commune?^    And  for  this  he  cites  Consulat, 

Chaps.  192  and  193;  Eoccus,  pp.  62,  234,  300;  and  Casaregis,  Disc.  45, 

No.  60  et  eeq.     (Yalin,  edit.  1829,  p.  586.)     Emerigon  is  to  the  same  Emerigon. 

effect:  *'  //  arrive  quelque/ois,^^  he  says,  ^^que,  pour  se  deroher  d.  Vennemi, 

ou  pour  eviter  un  naufrage  ahsolu,  on  fait  6chouer  le  navire  dans  Vendroit 

qui  paratt  le  moins  dangereux.     Le  dommage  souffert  d  ce  sujet  est  avarie 

grosse,  parce  qu^il  a  eu  pour  obj'et  le  salut  commun,^^     And  for  this  he 

cites  Valin,  and  the  authorities  cited  by  him,  and  also  Targa,  cap.  76, 

p.  317.     (Emerigon,  Ass.  Chap.  12,  Sect.  13,  vol.  1,  p.  405,  of  Boulay- 

Paty's  edit.  1827.)    Eoccus,  Casaregis,  and  Targa  I  have  not  seen. 

"  Stranding  accompanied  by  bris  (breaking-up),"  continues  Emerigon, 
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*'  is  a  species  of  wreck  (nau/rage)  "  (same  page).  And  the  force  of  tliis 
is  made  clearer  in  a  later  section,  where  he  says :  ''  Damages  occasioned 
by  stranding  are  particular  averages  for  account  of  the  owners.  But 
it  would  be  general  average  if  the  stranding  had  been  voluntarily 
effected  for  the  common  safety,  as  we  have  seen  above  "  [referring  to 
the  passage  above  set  forth],  '' provided  always,  that  the  vessel  has 
been  set  afloat  again ;  for,  if  the  stranding  has  been  followed  by  ship- 
wreck, it  is  sauve  qui  peut.^^  (Chap.  12,  Sect.  41,  vol.  1,  p.  600.)  For 
this  latter  statement  Emerigon  gives  no  authority,  but  says  only,  *^  See 
below,  §  4,  where  I  speak  of  the  case  where  the  jettison  does  not  save 
the  ship."  Turning  to  this  section,  we  £nd  it  laid  down,  on  the  autho- 
rity of  a  passage  in  the  Digest,  that  if  cargo  be  thrown  overboard,  or 
a  mast  be  cut  away,  there  shall  be  no  contribution  unless  the  ship  be 
saved.  (Emer.  vol.  1,  p.  601.)  We  seem  here  to  have  got  to  the 
original  soiirce  of  this  distinction  made,  in  cases  of  voluntary  stranding, 
between  the  cases  in  which  the  ship  is  got  off  and  that  in  which  she 
becomes  a  wreck.  It  is  to  be  found  nowhere  earlier  than  in  Emerigon, 
and  by  him  is  almost  expressly  traced  to  the  more  general  principle 
(now  much  modified)  that  there  shall  be  no  contribution  unless  the 
ship  be  saved.  There  is  no  use  in  following  the  stream  of  precedent, 
in  which  one  author  servilely  copies  his  predecessor,  now  that  we  have 
got  to  the  fountain-head:  so  I  say  nothing  of  such  authorities  as 
Beawes,  Malyne,  or  MoUoy. 


(  147  ) 
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§  37.  It  has  been  pointed  out  (§3)  that  the  so-called  Division 
definition  of  general  average  laid  down  by  Mr.  Justice  eaorifice  and 

T  "L'T-j^'j         *!.         jj.iT_ji?  •/?        expenditure. 

Lawrence,  which  divides  it  under  the  heads  of  sacrifice 
and  extraordinary  expenditure,  is  virtually  borrowed 
from  the  Ordonnance  of  Louis  XIV.,  and  is  no  more 
than  an  expansion  of  the  quod  pro  omnibus  datum  est  of 
the  Rhodian  law.    Before  an  expenditure  can  be  properly 

l2 
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given  for  all,  it  must  be  in  some  sense  extraordinarj" ; 
since  every  exj^ense  incident  to  the  ordinary  prosecution 
of  the  voyage  has  been  already  purchased,  being  included 
in  the  stipulated  freight,  and  therefore  may  be  paid  but 
cannot  be  said  to  be  given.  The  shipowner,  having  un- 
dertaken to  carry  the  cargo  to  its  destination,  would  be 
liable  to  bear  the  whole  expense  of  doing  so,  were  it  not 
for  the  reservation  he  has  made,  "  the  accidents  of  navi- 
gation excepted ;"  so  that  he  can  only  demand  contribu- 
tion for  such  expenses  as  are  incurred,  for  the  benefit  of 
the  cargo  together  with  the  ship,  in  respect  of  this 
reserved  portion  of  the  contract. 

Except  as  thus  understood,  the  sub-division  of 
general  average  losses  into  sacrifices  and  extraordinary 
expenditure  cannot  be  considered  a  very  happy  one  (a). 
Some  sacrifices,  as  for  example,  most  damage  done  to  a 
ship,  must  be  reduced  into  the  form  of  expenditure 
before  it  can  be  replaced  by  contribution.  On  the  other 
hand,  expenditure  as  such  can  never  save  a  ship :  that 
which  saves  her  is  the  adoption  of  some  extraordinary 
measure,  or  some  measure  taken  under  extraordinary 
circumstances,  which  involves  or  leads  to  expenditure, 
out  of  the  common  course,  because  the  measure  itself  is 
out  of  the  common  course.  It  would  seem  a  more  accu- 
rate classification  to  say  that  a  general  average  must  bo 
the  result  of  a  sacrifice,  which  may  be  either  of  the  cargo 
or  of  the  ship,  or  may  consist  in  the  adoption  of  some 
course  of  action,  out  of  the  common  course,  and  which 

(a)  The  Germans,  in  the  confer-  average  expenditure  was  adequately 
ences  which  preceded  the  construe-  described  without  it,  in  saying  that 
tion  of  their  code  for  the  empire,  it  must  be ''an  expenditure  incurred 
resolved  to  omit  the  word  "  extra-  for  the  purpose  of  rescuing  the  ship 
ordinary  "  from  their  definition  for  and  cargo  from  an  imminent  dan- 
two  reasons ;  first,  because  it  might  ger.'*  (Ulrich,  Grosse  Haverei,  p.  4 ; 
occasionally  mislead,  and  secondly,  seej^oa^,  Appendix  E.,  p.  425.) 
because  the  true  character  of  a  general 
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the  captain  was  therefore  not  bound  to  adopt,  but  the 
adoption  of  which  must  lead  to  an  increased  expense. 
This  is  only  here  set  down,  because  practical  conse- 
quences, as  we  shall  see  in  the  following  cliapter,  have 
probably  resulted  from  the  inaccuracy  here  pointed  out 
in  our  definition. 

The  subject  of  extraordinary  expenditure,  treated 
in  detail,  may  for  convenience  be  divided  under  the 
following  principal  heads.  First,  expenses  occasioned 
by  measures  taken  to  rescue  a  ship  which  has  met  with 
some  serious  disaster,  such  as  being  sunk,  stranded,  on 
fire,  or  in  collision,  and  is  rescued  from  the  imminent 
danger  of  total  loss  by  salvage  services,  or  services 
analogous  to  salvage.  Secondly,  expenses  incurred  by 
bearing  up  for  a  port  of  refuge,  in  order  to  repair  a  ship 
or  otherwise  to  avert  a  danger  threatening  ship  and 
cargo  if  she  were  to  remain  at  sea.  Thirdly,  expense, 
or  loss  substituted  for  expense,  incurred  in  order  to 
raise  funds  for  defraying  expense  necessary  for  either  of 
the  two  preceding  heads.  These  heads,  though  pro* 
perly  belonging  to  the  same  main  division  of  our  sub* 
ject,  are  for  convenience,  on  account  of  their  length, 
divided  under  two  chapters. 


PAET  I. 

8.VLVAGE  CHARGES. 

I.   Of  salvage  in  generaL 

§  38.  As  jettison  is  regarded  as  the  type  or  simplest 
form  of  a  general  average  sacrifice,  so  salvage,  it  has 
been  said,  may  be  regarded  as  the  type  of  a  general 
average  expenditure.  This,  however,  is  only  from  one 
point  of  view.     Salvage  is  always  an  extraordinary  ex- 
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Admiralty 
deoiflioxu*. 


Master's 
authority  as 
to  salvage 
contracts. 


pense,  and  is  always  incurred  in  order  to  rescue  the 
thing  salved  from  danger :  in  these  respects  it  is  a  per- 
fect form  of  general  average  expenditure ;  but  it  is  not 
always  incurred  for  the  common  safety  of  ship  and 
cargo.     Whenever  it  is  so,  it  is  general  average. 

The  law  of  salvage  has  been  considerably  developed 
in  the  Admiralty  Court.  One  or  two  of  its  incidents 
throw  some  light  on  the  subject  of  general  average ;  and 
these  may  be  briefly  noted  here. 

The  master  of  a  ship  has  authority,  in  case  of  need, 
to  engage  the  assistance  of  salvors  (a),  and  to  bind  both 
ship  and  cargo  to  the  fulfilment  of  any  reasonable  con- 
tracts he  may  make  for  their  remuneration.  He  has, 
however,  no  authority  to  bind  his  principals  to  anything 
distinctly  not  reasonable  (i).  Nor  has  he  authority  to 
make  contracts  for  salvage  which  are  one-sided,  as  giving 
the  ship  an  undue  advantage  over  the  cargo ;  such,  for 
example,  as  a  contract  for  rescuing  a  ship  and  cargo  from 
a  common  danger,  on  the  terms  that  a  fixed  sum  shall  be 
payable  in  respect  of  the  ship,  leaving  the  salvor  to 
obtain  as  much  as  he  can  from  the  cargo.  "  That,"  said 
Dr.  Lushington,  ^*  would  open  a  door  to  every  descrip- 
tion of  fraud.     ...     Of  course,  salvors  would  make  a 


(a)  How  far  the  owner  of  the  ship, 
supposing  he  is  at  hand  and  in  a 
position  to  give  orders,  has  a  similar 
power  to  that  which  is  undoubtedly 
invested  in  the  captain  when  at  sea 
or  in  a  distant  port — to  what  extent 
the  owner  can  bind  the  representa- 
tives of  the  cargo  by  salvage  con- 
tracts— is  a  point  as  to  which  the 
law  does  not  seem  to  be  very  clear. 
*  *  The  shipowner, "  says  Blackburn,  J. , 
in  Krmp  v.  Halliday,  **  is  the  autho- 
rized agent  of  the  owners  of  the 
cargo,  having  the  custody  of  it,  and 
bound  to  save  it  if  he  can."  (34  Law 


Journal  (N.  S.),  Q.  B.  p.  246.)  It 
would  perhaps  be  carrying  the  au- 
thority of  this  dictum  too  far  were 
we  to  infer  from  it  that  contracts  for 
salvage  entered  into  on  shore  by  the 
shipowner,  without  the  express  con- 
currence of  the  owners  of  the  cargo, 
would  be  binding  on  the  latter.  The 
representatives  of  the  cargo  should, 
at  any  rate,  be  consulted  when  prac  - 
ticable. 

(J)  True  Blue,  1  W.  Bob.  179; 
Oceau  8,  S,  Co,  v.  Anderson^  13  Q.  B. 
D.  at  p.  662. 
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bargain  with  the  master  much  more  advantageous  to  the 
owners  of  the  ship,  when  they  are  sure  of  obtaining  the 
master's  assistance  to  get  a  larger  salvage  from  the 
owners  of  the  cargo  "  (c). 

Although,  in  general,  salvors  derive  their  title  to  Salvors 
remuneration  from  their  being  expressly  engaged  by  the  volunteers. 
master  to  assist,  or  from  an  invitation  on  his  part,  such 
as  the  hoisting  of  a  signal  of  distress,  yet  such  express 
hiring  is  not  always  requisite.  There  may  be  cases  of 
emergency  in  which  the  rendering  of  unasked  assist- 
ance will  give  a  title  to  reward.  ^^  It  would  be  danger- 
ous," said  Lord  Kingsdown,  "to  hold  that,  if  salvage 
service  be  actually  rendered  to  a  ship,  she  cannot  be 
called  upon  to  pay  anything  unless  it  can  be  shown  that 
she  either  requested  or  expressly  accepted  assistance. 
The  urgency  of  the  case  may  be  too  great  to  admit  of 
previous  discussion,  and  if  a  salvor  were  required  to 
prove  such  agreement  before  he  could  recover,  it  is  to 
be  feared  that  there  would  be  much  slackness  in  cases 
which  most  require  energy  and  activity  "  (d ). 

Salvage  services  may  be  of  many  kinds,  there  being  Requisites  of 
but  one  absolute  requisite,  namely,  that  the  ship  should  ser^^. 
be,  actually  or  prospectively,  in  danger.  It  is  not  neces- 
sary that  the  danger  should  have  resulted  from  the  perils 
of  the  seas.  Thus,  if  a  ship  be  in  danger  from  being 
short-handed,  owing  to  deaths  or  sickness  of  the  crew, 
this  may  suffice  to  give  a  claim  for  salvage  (e).  Nor  is 
it  necessary  that  the  danger  should  be  imminent.  Salvage 
has  frequently  been  allowed  for  assistance  rendered  to  a 
steamer  which  had  lost  her  propeller,  though  the  weather 
was  fair  at  the  time,  simply  on  the  gi'ound  that  she  might 
be  unmanageable  in  the  event  of  a  storm  coming  on(/). 

(c)  Weatminstery  1  W.  Bob.  235.  (e)  Charlotte  Wylie,  2  W.  Bob.  495, 

\d)  H,  M.  Hay€8,  1  Lush.  375.  (/)  Elloray  1  Lush.  3. 
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*^  It  will  be  sufficient/'  said  Dr.  Lusliington  in  another 
case,  "  if,  at  the  time  the  assistance  is  rendered,  the  ship 
has  encountered  any  damage  or  misfortune  which  might 
possibly  expose  her  to  destruction  if  the  services  were 
not  rendered  "  (ff).  The  mere  transhipment  of  a  cargo 
from  a  stranded  ship  may  be  treated  as  a  salvage  service, 
if  the  cargo  were  in  actual  danger  at  the  time.  "  The 
degree  of  danger,"  said  Dr.  Lushington,  in  a  case  of  this 
kind,  "is  immaterial  in  considering  the  nature  of  the 
service;  for,  if  the  cargo  at  all  required  assistance  to 
remove  it  into  a  place  of  safety,  the  service  then  as- 
sumes the  character  of  a  salvage  service "  (h).  A  ship 
which  is  aground  from  accident  is  always  considered  to 
be  in  a  state  of  danger,  so  that  the  getting  her  afloat  is 
a  salvage  service ;  for  the  obvious  reason  that,  though 
perhaj^s  safe  enough  at  the  time,  danger  must  be  appre- 
hended should  bad  weather  come  on  (^ ). 
When  towage  Ordinary  towage,  in  entering  or  leaving  a  port,  in 

salvage  the  courso  of  a  voyage,  if  the  tug  is  engaged  merely 

to  save  time,  or  in  accordance  with  the  custom  of  the 
port,  is  of  course  not  a  salvage  service ;  but  it  may  be 
converted  into  salvage  by  causes  which  introduce  the 
element  of  danger.  If,  for  example,  a  ship  has  been 
disabled  by  stress  of  weather,  so  that,  either  for  want 
of  masts  or  sails,  or  from  damage  to  her  rudder,  or 
because  she  is  leaky,  it  is  dangerous  for  her  to  keep  the 
seas,  and  if  for  that  reason  a  steamer  is  engaged  to 
assist,  such  service,  being  extraordinary,  is  treated  as 
salvage,  and  is  paid  for  at  a  higher  rate  than  mere 
towage  (k).  Again,  the  coming  on  of  unexpected  danger 
during  the  performance  of  a  contract  for  towage  may, 

(g)  CharhUe,  3  W.  Rob.  71.  {k)  laahella,  3  Hagg.  427;  Heward, 

(h)  WeBtminater,  1  W.  Rob.  231.  1  W.  Rob.  177* 

{%)  Shannon,  11  Jur.  p.  1045. 


service. 
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by  rendering  the  service   dangerous  to  a  tug,  or  by 
changing  its  character,  give  a  right  to  salvage. 

Although  a  tug  under  contract  to  tow  a  ship  from 
one  point  to  another  is  supposed  to  take  the  chance  of 
ordinary  changes  in  the  weather  which  may  render  the 
service  somewhat  longer  and  more  troublesome  than 
usual  (/);  and  although  she  is  bound,  in  case  of  acci- 
dent, to  render  without  additional  charge  such  assist- 
ance as,  while  rescuing  the  ship  from  danger,  involves 
no  additional  risk  nor  material  loss  of  time  to  the  tug, 
such  as  backing  the  ship  off  a  shoal  (w),  or  pulling  her 
clear  after  a  collision  (n) ;  and  although,  again,  the  con- 
tract to  tow  is  never  actually  dissolved,  so  as  to  justify 
the  tug  in  standing  aloof  and  making  a  fresh  bargain, 
so  long  as  there  remains  a  possibility  to  perform  it  (o) ; 
yet  the  existence  of  a  contract  to  tow  does  not  debar 
the  tug  from  recovering  an  additional  payment  in  tlie 
nature  of  salvage,  whenever,  in  the  course  of  her  towing, 
unforeseen  accidents  have  thrown  upon  the  tug  a  ser- 
vice, not  within  the  express  scope  of  her  contract,  and 
having  the  effect,  on  the  one  hand,  of  rescuing  from 
danger  the  vessel  in  tow,  and  on  the  other  of  either 
exposing  the  tug  to  hazard,  or  causing  appreciable  loss 
of  time  or  additional  labour  (/?). 

Salvage  service  of  the  kind  we  are  here  dealing  Basis  of 
with,  namely,  such  as  has  the  effect  of  saving  the  ship  Si^^. 
and  cargo  conjointly  from  a  common  peril,  is  rewarded 
by  a  payment,  varying  according  to  merit;  that  is  to 
say,  not  by  a  fixed  proportion  on  the  value  of  the  pro- 

(0  Galateay  Swabey,  149.  139;  Ward  r.  McCorh'U  {Minnehaha) t 

(m)  Lady  Egidia,  1  Lush.  513.  1  Lush.  33d. 

(n)  Annapolis,  1  lixish.  Zoo,  {p)  Oalatea,  Swa.  349.     See  also 

(o)  Ferides,  Brown.  &  Lush.  80;  The  Minnehaha,  in  P.  C.  (I  Lush. 

Albion,  1  Lush.  282;   Betsy,  2  W.  33d),  where  the  principle  as  stated 

Jlob*  172 ;  Princess  Alice^  3  W,  Bob*  in  the  text  is  clearly  laid  down. 
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perty  saved,  but  by  a  rate  graduated  according  to  the 
danger,  trouble,  skill,  and  loss  of  time  of  the  salvor, 
taken  conjointly  with  the  danger  from  which  the  pro- 
perty is  rescued,  and  its  value.  This  last,  indeed,  may 
be  said  to  be  a  secondary  consideration :  it  only  comes 
into  the  account,  theoretically  at  least,  as  enabling  the 
court  to  give  with  a  more  liberal  hand  when  there  is  a 
large  fund  to  draw  from  (q).  But,  whether  the  amount 
be  large  or  small,  it  is  always  treated  as  falling  rateably 
upon  the  ship,  the  freight,  and  the  cargo,  in  proportion 
to  their  respective  values.  The  salvora  have  a  right  of 
lien  upon  all  the  property  saved,  on  the  cargo  equally 
with  the  ship.  The  court  will  discourage,  as  has  been 
seen,  all  bargains  which  have  a  tendency  to  disturb  the 
equal  incidence  of  this  burden.  If,  as  sometimes  hap- 
pens, the  cornet  is  required  to  determine  the  amount  of 
salvage  falling  on  some  portion  only  of  the  property 
saved — the  remainder  having  been  arranged  by  a  bar- 
gain out  of  court — the  method  always  adopted  for  this 
purpose  is,  first  to  fix  what  is  a  proper  remuneration  for 
the  whole  service,  and  then  to  arrive  at  the  proportion 
applicable  to  the  defendants  by  a  ratio  depending  on  the 
values  (r).  Thus,  the  Court  of  Admiralty,  in  this  matter, 
uniformly  recognizes  and  acts  upon  the  principle  of 
general  average. 

Contributing  The  valucs  taken  by  the  Court  of  Admiralty  for  tliis 

purpose,  it  may  here  be  mentioned,  are  the  values  exist- 
ing at  the  time  when  the  salvors  have  completed  their 
work,  and  are  prepared  to  give  up  their  lien  on  the  pro- 
perty to  the  owners.  This  point  will  be  considered  more 
at  large  when  we  come  to  deal  with  contributory  values. 

XJnauocessfui  Docs  the  mere  attempt  to  salve,  when  not  carried 

attempts 


to  salve. 


(q)  Raikts,  1  Hagg.  246;  SyriaUy  (r)  Emma,  2  W.  Rob.  319;  Veda, 

U  L.  T.  (N.  S.)  883.  2  Hagg.  193. 
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to  a  successful  termination,  give  a  title  to  salvage  ?  This 
depends,  it  seems,  on  whether  the  salvors  are  self-invited 
volunteers,  or  have  been  engaged  by  the  master.  In  the 
former  case,  they  go  at  their  own  risk,  and  if  they  leave 
their  work  imperfect,  so  that  no  real  service  to  the  pro- 
perty results  from  it,  they  can  claim  no  reward  in  case 
the  property  be  saved  by  others  (s).  In  no  case,  appa- 
rently, unless  expressly  so  stipulated,  can  salvage  be  due 
if  there  is  nothing  saved.  But  "  if  men  are  engaged  by 
a  ship  in  distress,  whether  generally  or  particularly,  they 
are  to  be  paid  according  to  their  efforts  made,  even 
though  the  labour  and  service  may  not  prove  beneficial 
to  the  vessel.  The  engagement  to  render  assistance  to 
a  vessel  in  distress,  and  the  performance  of  that  engage- 
'  ment  so  far  as  necessary,  or  so  far  as  possible,  establish 
a  title  to  salvage  reward"  [t).  Accordingly,  where  the 
master  of  a  ship  which  had  lost  her  anchors  in  a  gale  off 
the  Foreland  had  engaged  a  steamer  to  fetch  an  anchor 
and  cable  from  shore,  and  the  steamer  had  gone  to  Rams- 
gat«  for  the  purpose,  and  there  hired  a  lugger  to  bring 
them  out,  it  was  decided  that  the  steamer  was  entitled 
to  salvage  for  so  doing,  notwithstanding  that,  during  her 
absence,  the  crew  of  the  ship  had  got  ready  her  spare 
anchor,  and  when  the  steamer  returned,  the  gale  having 
abated,  they  did  not  require  the  chain  brought  from 
Ramsgate,  and  refused  to  take  it  (w). 

Services  which,  though  not  strictly  salvage,  are  of  a  Services 
like  nature  to  it,  as  being  extraordinary  in  kind,  and  ren-  ffeneri$. 
dered  for  the  rescuing  of  a  ship  and  cargo  conjointly 
from  a  common  peril,  are,  like  salvage  itself,  to  be  paid 

(a)  India,  1 W.  Bob.  408.    If,  how-  o  Rob.  323. 
eyer,  their  work,  though  incomplete,  {t)  Per  Dr.  Lushington,  Undaun* 

is  useful,  and  contributes  to  the  even-  ied,  1  Lush.  90. 
tual  safety,  they  are  to  be  paid  for  it.  (u)  Undaunted,  1  Lush.  90. 

Samuel,  Id  Jur.  407;  Jong  Ba»tiann, 
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for  by  a  generjil  contribution ;  such,  for  example,  as  the 
labour  of  boatmen  or  others  hired  by  the  day  or  tide  to 
carry  out  anchors  or  otlierwise  assist  at  the  floating  of  a 
stranded  ship  with  her  cargo  on  board  (r). 

II.   Of  life  salvage. 

Is  general  §  39.  There  is  one  kind  of  salvage  which  is  treated 

AdulTpw-  ^^^  general  average,  though  not  for  the  common  safety ; 
and  that  is  salvage  of  life.  Formerly,  no  reward  in  the 
nature  of  salvage  was  legally  due  to  those  who  saved  life 
only,  without  also  saving  property ;  although,  when  both 
were  saved  by  the  same  salvors,  a  higher  reward  was 
always  given  on  account  of  the  saving  of  life,  and  the 
whole  of  this  augmented  sum,  being  nominally  for  saving 
the  property,  was  paid  by  ship  and  cargo  rateably.  Thus 
indirectly,  or  rather  in  a  disguised  manner,  the  salvage  of 
life  was  always  really  treated  as  general  average.  Now, 
by  the  Merchant  Shipping  Act  of  1854  (17  &  18  Vict, 
c.  104),  ss.  458,  459,  anyone  who  has  rendered  assist- 
ance, when  a  ship  is  in  distress,  on  the  coasts  of  Great 
Britain,  for  saving  the  lives  of  the  persons  belonging  to 
the  ship,  is  entitled  to  a  reasonable  amount  of  salvage, 
whether  he  has  also  saved  property  or  not.  This  salvage 
is,  by  sects.  468,  469,  constituted  a  charge  upon  the  cai'go 
saved,  as  well  as  on  the  ship.  The  Act  of  24  Vict.  c.  10, 
s.  9,  extends  these  provisions  to  all  salvage  of  life  from 
any  British  ship  or  boat,  wheresoever  the  service  may 
have  been  rendered,  and  from  any  foreign  ship  or  boat, 
where  the  service  has  been  rendered  either  wholly  or  in 
part  in  British  waters.  And  by  the  decision  of  the  Ad- 
miralty Court,  confirmed  in  Privy  Council,  in  the  case  of 
The  Fusilier  (:r),  it  is  determined  that  the  owners  of  cargo 

(i')  Or  pilots,  in  Bome  cases.   Aker*         ((c)  BrowniDg  &  Liishiogton,  341. 
hlom  V.  Pricey  4  Mar.  L.  C.  441* 
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saved  otherwise  than  by  the  life  salvors  are  liable  to  con- 
tribute rateably  towards  the  salvage  of  life,  whether  in 
respect  of  the  ship's  crew,  or  of  passengers  on  board. 
This  is,  therefore,  apparently  a  species  of  general  average 
created  by  Act  of  Parliament.  At  any  rate,  it  seems  to 
come  within  the  rule  in  Dent  v.  Smith  (t/).  The  owner 
of  the  cargo  is  liable  for  his  share,  and  the  salvor's  claim 
on  the  cargo  is  -protected  by  a  maritime  lien :  the  ex- 
pense, therefore,  is  in  fact  an  expense  incurred  in  order 
to  obtain  possession  of  the  property  (s^), 

III.   Complex  salvage  operations. 

§  40.  We  are  in  the  next  place  to  consider,  more 
precisely,  in  what  cases  salvage  services,  or  services  of  a 
like  nature,  are  to  be  treated  as  general  average. 

The  operations  by  which  a  ship  and  cargo  are  aaesificaiion. 
rescued  from  a  situation  of  peril  may  be  divided  into 
three  classes :  First,  those  which  throughout  deal  with  the 
property  as  a  whole,  and,  in  saving  any  part,  save  all  at 
once;  as,  for  example,  when  a  steamer  tows  a  loaded 
ship  off  a  sandbank.  Secondly,  those  which  consist  in 
the  rescuing  of  portions  of  the  property,  disconnectedly, 
and  so  that  the  saving  of  one  portion  has  no  refer- 
ence to,  and  does  not  assist  in,  the  saving  of  another 
portion ;  such  as  the  recovery  of  goods  or  ship's  materials 
strewn  along  a  beach,  or  floating  about  at  sea,  after  the 
ship  has  broken  up.  Thirdlj'-,  those  which  have  for  their 
object  the  saving  of  the  whole  property,  or  so  much  of  it 
as  can  be  saved,  not  all  at  once,  but  by  a  series  of  dis- 
tinct operations,  each  of  which  has  or  may  have  the 
twofold  effect  of  immediately  rescuing  from  danger  one 
portion  of  the  property,  and  of  facilitating  the  eventual 

(y)  L.  E.  4  Q.  B.  414.  ex  Schiller,  L.  E.  1  P.  D.  470;  Sar^ 

(z)  See  also,  to  the  like  effect,  Cargo     pedon,  3  P.  D.  28, 
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Difitinction 
between  one 
entire  ope- 
ration and 
several. 


recovery  of  the  remainder ;  as  when,  a  ship  being  ashore, 
and  her  floating  uncertain,  some  of  the  cargo  is  first 
taken  out,  and  it  then  becomes  possible  to  tow  her  off 
by  a  steamer  when  she  has  been  lightened.  These  last 
may  be  called  complex  salvage  operations. 

There  is  no  difficulty  about  the  first  or  second  class 
of  expenditures.  The  first  always,  the  second  never, 
form  the  subject  of  general  average.  The  third  kind 
require  a  somewhat  fuller  examination. 

What  we  have  first  to  consider  in  each  of  these  cases 
is,  whether  the  particular  case  before  us  for  adjustment  is 
more  properly  to  be  treated  as  one  entire  operation,  or 
as  a  series  of  partially  distinct  operations,  which,  though 
conjointly  tending  to  one  common  purpose,  yet  likewise 
have  each  a  distinct  purpose  of  its  own,  and  a  purpose 
which  for  one  reason  or  another  deserves  or  may  deserve 
more  attention  than  that  purpose  which  is  common  to 
them  all.  Each  of  these  cases,  it  may  be  said,  is  one  in 
wliich  there  are  two  distinct  stages,  each  involving  an 
extraordinary  expenditure.  The  whole  ship  and  cargo 
being  in  a  position  of  more  or  less  danger,  we  begin  by 
placing  a  portion — generally,  from  the  necessity  of  the 
case,  a  portion  of  the  cargo— into  a  position  of  absolute 
safety,  as  by  landing  it,  in  doing  which  we,  at  the  same 
time,  improve  the  condition  of  the  ship  and  remaining 
goods,  not  so  far  as  to  bring  them  into  safety,  but  so  as 
to  facilitate  their  safety  in  the  future ;  that  is  the  first 
operation  or  part  of  the  operation.  The  second  is  the 
bringing  into  safety  of  the  remainder,  whether  the  ship 
alone  or  the  ship  and  the  remainder  of  the  cargo  not 
saved  the  first  time. 

Theoretically,  before  we  can  determine  that  the  cost 
of  thus  saving  the  cargo  at  the  top  should  be  contributed 
to  by  the  cargo  at  the  bottom  and  the  ship,  we  ought  to 
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be  able  to  say  that  that  cost  is  in  some  proper  sense  a 
sacrificing  or  giving  of  a  part  for  the  sake  of  the  whole. 
The  cost  of  saving  each  particular  package  or  portion  of 
the  cargo  being  prima  facie  a  charge  on  that  specific 
portion,  it  can  only  be  properly  called  a  sacrifice  for  the 
sake  of  something  else  than  itself,  in  case  the  act,  looked 
at  by  itself,  did  not  confer  on  the  goods  directly  saved  a 
special  benefit  exceeding  its  cost.  If  it  were — as  in 
many  cases  it  is  the  case — that  the  operation  of  saving 
the  cargo,  taken  by  itself,  conferred  on  the  cargo  saved 
an  advantage  far  exceeding  its  cost,  it  is  not  easy  to  see 
on  what  ground  it  could  claim  contribution  from  the 
part  not  saved,  on  the  mere  ground  of  a  smaller  inci- 
dental benefit  derived  by  the  latter,  and  yet  refuse  to 
make  a  corresponding  contribution  towards  the  cost  of 
subsequently  saving  the  latter,  on  the  plea  that,  being 
itself  already  in  safety,  it  had  ceased  to  be  interested  in 
the  fate  of  the  remainder.  This  is  not  so  in  fact ;  the 
saving  of  the  remainder  brings  that  remainder  into  exist- 
ence as  a  contributor  towards  the  expense  of  saving  that 
which  was  saved  first. 

Theoretically,  then,  on  the  principle  that  he  who 
claims  equity  must  render  equity,  it  may  confidently  bo 
laid  down  as  just  that  in  all  these  cases  of  complex 
salvage  operations,  either  the  whole  cost  of  saving  the 
property  from  first  to  last  should  be  treated  as  general 
average,  or  the  whole  from  first  to  last  should  be  treated 
as  specific ;  that  is  to  say,  provided  the  whole  cost  from 
first  to  last  is  the  result  of  one  and  the  same  accident. 
Changes  may  occur,  especially  when  a  ship  is  ashore  or 
sunk,  either  from  the  effect  of  subsequent  bad  weather 
acting  on  the  ship  in  her  exposed  situation,  or  merely 
from  the  actual  danger  or  difficulty  of  her  position 
becoming  better  known,  so  that  the  method  of  treatment 
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has  to  be  changed;  but,  failing  any  such  changes,  it 
cannot  be  right  to  treat  the  first  step  in  the  system  of 
operations  as  general  average  and  the  later  stages  as 
specific.  This,  indeed,  is  in  the  practice  of  adjusters 
sometimes  done ;  but  this  is  only  a  part  of  a  mistaken 
tendency  to  treat  the  cost  of  an  extraordinary  discharge 
of  cargo  as  invariably  the  subject  of  general  Average 
without  regard  to  its  motive. 

This  rule — either  general  average  all  through,  or 
specific  all  through — is  practically  simpler  and  freer 
from  objections  than  any  other.  Those  who  act  on  the 
doctrine  that  the  cost  of  discharging  should  be  general 
average  because  it  benefits  the  ship  and  all  the  cargo, 
but  that  when  the  cargo  is  out  the  cargo  should  not  con- 
tribute to  the  cost  of  heaving  off  the  empty  ship,  ought 
in  consistency  to  hold  that  so  soon  as  any  definite  portion 
of  the  cargo,  e.g.^  the  portion  in  the  between-decks,  has 
been  taken  out,  it  should  for  the  same  reason  cease  to 
contribute  towards  the  cost  of  taking  out  anything  then 
loft  behind :  nay,  that  so  soon  as  any  one  package  is 
taken  out,  it  should  contribute  no  longer:  a  doctrine 
which  would  necessitate  as  many  distinct  apportionments 
of  general  average  as  there  were  packages  in  the  sliip. 
This  being  impracticable,  adjusters  often  make  rough 
compromises  by  dividing  the  cargo  into  broad  classes, 
according  to  the  several  holds  the  packages  are  stowed 
in;  an  arrangement  which  has  the  objection  of  being 
purely  arbitrary,  as  well  as  indefensible  in  principle. 

§  41.  We  are  in  the  next  place  to  consider  the  more 
difficult  question,  by  what  tests  are  we  to  determine 
whether  to  treat  the  entire  salvage  operation  as  one  whole, 
or  as  a  complex  of  which  each  portion  is  to  be  dealt  with 
separately  ?    As  to  this,  it  will  be  convenient  to  begin 
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by   setting   forth   the   decisions  which  bear  upon   the 
subject. 

These  are  four — Kemp  v.  HaUiday^  Joh  v.  Langton^ 
Moran  v.  Jones^  and  Walthew  v.  Mavrojani. 

When  a  ship  with  her  cargo  on  board  has  been  Kmpr. 
sunk,  if  the  cargo  can  be  more  easily  and  cheaply  saved 
by  itself  than  conjointly  with  the  ship,  the  cargo  cannot 
be  required  ^  to  pay,  as  its  share  of  contribution  towards 
a  conjoint  salvage,  a  larger  sum  than  would  have  been 
the  cost  of  saving  it  separately. 

The  authority  for  this  proposition  is  Kemp  v.  Hallu 
day.  There,  a  ship  was  sunk  with  her  cargo  on  board, 
and  one  of  the  questions  in  the  case  was,  whether  the 
expense  of  raising  her  with  her  cargo  was  a  general 
average  to  which  the  cargo  must  contribute.  "  I  do  not 
mean  to  say,"  said  Blackburn,  J.,  in  giving  his  judg- 
ment, "  that  in  every  case  where  a  ship  with  a  cargo  is 
submerged,  and  the  two  are  in  fact  raised  together  by 
one  operation,  the  expenditure  incurred  must  necessarily 
be  for  the  common  preservation  of  both.  I  think  it  is 
in  every  case  a  question  of  fact  whether  it  was  so ;  and, 
if  the  cargo  could  be  easily  and  cheaply  taken  out  of  the 
ship,  and  saved  by  itself,  it  would  not  be  proper  to 
charge  it  with  any  portion  of  the  joint  operation :  which, 
in  that  case,  would  not  be  incurred  for  the  preservation 
of  the  cargo"  (a). 

The  case  went  up  to  the  Exchequer  Chamber,  and 
there  the  same  principle  was  adopted.  Erie,  C.  J.,  in  enu- 
merating the  inferences  of  fact  drawn  by  the  pourt,  and 
which,  taken  together,  led  to  the  conclusion  that  in  that 
particular  case  the  cost  of  raising  the  sunk  ship  with  her 

(a)  Ktmp  V.  Ealliday,  6  B.  &  S.  723;  34  L.  J.  (N.  S.)  Q.  B.  233,  see 
p.  243. 

L.  M 
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cargo  in  her  was  properly  a  general  average  charge, 
mentions  as  one  of  them  that  "  The  most  convenient 
mode  of  saving  either  ship  or  cargo  or  both  was  by  rais- 
ing the  ship  together  with  her  cargo"  (b). 

There  .seems  to  be  no  reason  why  this  principle 
should  not  be  as  applicable  to  a  ship  which  is  stranded 
as  to  one  which  is  smik. 

^^•^  The  barque  Snowdon^  on  a  voyage  from  Liverpool 

to  St.  John's,  Newfoundland,  ran  ashore  on  Malahide 
Bay,  on  the  coast  of  Ireland.  The  vessel  at  low  water 
was  high  and  dry ;  and  it  became  necessary  to  discharge 
the  whole  of  the  cargo  and  the  ballast  before  she  was 
got  off.  After  the  cargo  was  discharged  and  placed  in 
store  in  Dublin,  the  vessel  was  got  off  at  considerable 
cost,  with  the  aid  of  a  steam-tug,  and  by  cutting  a 
channel  for  her.  She  was  then  towed  to  Liverpool  and 
repaired.  The  cargo  was,  in  order  to  save  its  market, 
sent  on  by  another  vessel ;  but,  by  agreement,  the 
question  before  the  court  was  to  be  determined  as  if 
The  SnowdoUy  after  being  repaired,  had  carried  on  her 
cargo.  The  question  was,  whether  the  expenses  incurred 
in  getting  off  the  ship  and  taking  her  to  Liverpool  to 
repair,  after  the  entire  cargo  was  discharged,  were 
chargeable  to  general  average,  or  to  particular  average 
on  the  ship  alone. 

Blackburn,  Blackbum,  arsTiinff  for  the  defendants,  that  is  to 

arguendo.  >         &         &  ^  ? 

say,  contending  that  the  expense  in  question  should  be 
general  average,  said :  '*  The  argument  on  the  other 
side,  if  logically  followed  out  to  its  result,  would  prove 
that  the  taking  out  the  first  lighter-load  of  the  goods 
was  general  average,  but  the  taking  out  of  the  second, 
when  the  first  was  safe,  was  not.  But  the  whole  is  one 
transaction.     What   difference   does  it  make   that  the 

{h)  Kemp  v.  Halliday,  L.  E.  1  Q.  B.  620 ;  35  L.  J.  (Q.  B.)  156. 
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ship  and  goods  were  not  got  off  simultaneously,  when 
the  result  of  the  whole  operation  was  that  the  whole 
adventure  was  completed  and  saved?" 

Lord  Campbell,  delivering  the  judgment  of  the  lord 
Court  of  Queen's  Bench,  pronounced  that  the  expenses 
incurred  in  getting  off  the  ship  and  taking  her  to  Liver- 
pool for  repair,  after  the  entire  cargo  was  discharged 
and  in  safety,  were  not  chargeable  to  general  average, 
but  to  the  ship  alone. 

"There  is  no  decision  on  the  specific  point,"  said  the  learned 
judge,  "  and  there  is  no  mercantile  usage  to  guide  us.  We  must, 
therefore,  resort  to  the  general  principles  on  which  this  head  of  in- 
surance law  rests."  [The  learned  judge  then  referred  to  Birhley  v. 
Presgrave  (c),  and  pointed  out,  first,  that  the  expenses  in  question 
were  not  sacrifices,  since  the  stranding  was  fortuitous ;  and  he  con- 
tinued:]  "The  expenses,  to  constitute  general  average, must  therefore  be 
brought  within  the  second  category,  '  extraordinary  expenses  incurred 
for  the  joint  benefit  of  ship  and  cargo.'  Although  the  stranding  was 
fortuitous,  all  expenses  incurred  from  the  misadventure  till  all  the 
cargo  had  been  discharged  confessedly  constituted  general  average. 
But  how  could  it  be  said  that  the  subsequent  expenses  in  getting  oft 
the  ship  and  taking  her  to  Liverpool  for  repair  were  of  the  same  cha- 
racter? The  employment  of  the  steam-tug,  and  the  cutting  of  the 
channel  by  which  the  ship  was  rescued,  cannot,  as  was  contended  for, 
be  part  of  the  same  operation  as  the  unloading  of  the  cargo ;  for  the 
case  expressly  finds  that  '  the  steam-tug  did  no  work  at  the  ship  until 
after  the  cargo  was  landed,  and  the  coals  and  ballast  taken  out  of  her.' 
We,  therefore,  do  not  see  how  these  expenses  are  to  be  distinguished 
from  the  expenses  of  repairing  the  ship  when  she  had  been  brought 
to  Liverpool,  which,  it  is  admitted,  must  fall  exclusively  on  the  owner 
of  the  ship  or  the  underwriter  on  the  ship,  as  particular  average.  If 
the  owner  of  the  ship  was  to  earn  the  stipulated  freight  by  carrying 
the  cargo  to  Newfoundland,  it  was  his  duty  to  repair  her  and  to  carry 
her  to  a  place  where  she  might  be  repaired.  .  .  .  We  do  not  say  that 
there  may  not  be  a  case  where,  after  a  fortuitous  stranding  of  the  ship 
and  the  cargo  has  been  unloaded,  expense  voluntarily  incurred  by  the 
owner  of  the  ship  to  get  her  o£P,  and  to  enable  her  to  complete  the 

(c)  1  East,  228. 
m2 
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voyage,  whereby  the  cargo,  which  otherwise  must  have  perished,  is 
carried  to  its  destination,  may  be  general  average ;  as  the  stranding 
of  a  ship,  with  a  perishable  cargo,  on  a  desert  island,  in  a  distant 
region  of  the  globe.  Bat  in  the  present  case,  the  owner  of  the  ship, 
after  the  cargo  was  discharged,  appears  to  have  done  nothing  except 
in  the  discharge  of  his  ordinary  duty  as  owner,  and  for  the  exclusive 
benefit  of  the  ship"  (e). 

Moran  v.  Morati  V.  Joues  (/)  was  tried  in  the  following  year  in 

^^^'  the  same  court.     The  ship  Tribune^  shortly  after  sailing 

from  Liverpool  for  Callao,  ran  aground  on  East  Hoyle 
Bank.  She  was  in  ballast,  under  charter  to  fetch  a  cargo 
from  the  Chinchas ;  but  she  had  on  board,  by  the  char- 
terer's permission,  a  small  quantity  of  goods  belonging 
to  the  shipowner.  Two  days  after  she  ran  ashore,  the 
weather,  being  more  moderate,  assistance  was  procured 
from  Liverpool,  and  men  were  employed  saving  from 
alongside  the  wreck  of  the  ship's  foremast  which  had 
been  cut  away,  the  materials  of  the  ship,  and  the  goods, 
all  of  which  were  sent  in  lighters  to  Liverpool.  After- 
wards, a  stream  anchor  was  carried  out,  the  ship  was 
scuttled,  about  300  tons  of  ballast  were  thrown  over- 
board, and  then  the  ship,  being  kept  free  by  pumping, 
floated.  She  was  then  towed  by  two  steamers  back  to 
Liverpool,  and  there  repaired.  The  only  question  raised 
was,  whether  the  sum  of  643/.,  which  had  been  expended, 
after  the  cargo  was  taken  out,  for  the  purpose  of  floating 
the  ship  and  bringing  her  to  Liverpool  for  repair,  should 
be  likewise  treated  as  general  average.  If  not,  the  fur- 
ther question  was  raised  whether  it  should  be  borne  by 
the  ship  and  freight  conjointly,  or  by  the  ship  alone. 

Broun, ^  For  the  plaintiff  it  was  argued   by   Broun   that, 

whereas  in  Job  v.  Langton  the  taking  out  of  the  cargo, 
and  the  subsequent  saving  of  the  ship,  were  two  distinct 

(c)  Joh  V.  Langton,  6  Ell.  &  Bl.  (/)  7  Ell.  &  Bl.  523. 

779,  at  p.  790. 


9 

arguendo. 
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operations,  it  was  not  so  here,  but  the  whole  was  one 
continuous  operation,  which  commenced  before  the  goods 
were  landed,  and  the  expenses  in  respect  of  which  could 
not,  therefore,  be  separated  into  distinct  portions.  In 
such  a  case  the  goods  must  contribute  to  the  general 
average  upon  all  the  expenses  of  the  preservation,  as 
was  decided  in  the  Supreme  Court  of  Philadelphia  in 
Sevan  v.  Bank  of  the  United  States  (ff).  No  doubt  it 
would  be  otherwise  where  the  goods  were  taken  out 
merely  for  the  purpose  of  saving  them,  as  was  the  case 
in  Bedford  Commercial  Ins.  Co,  v.  Pa7*ker  (A\  decided  in 
the  Supreme  Court  of  Massachusetts  ;  that  state  of  things 
does  not  appear  on  the  facts  of  this  case ;  on  the  con- 
trary, the  object  of  detaching  the  goods  was  to  save  the 
whole.  [Lord  Campbell,  C.  J. :  Had  the  goods  remained 
on  board  they  would,  of  course,  have  been  liable  to 
contribute  to  the  general  average ;  you  will  say  that 
these  goods  virtually  were  on  board.]  It  might  be  so 
put.  The  case  shows  a  series  of  connected  steps  taken 
to  carry  out  the  adventure. 

For  the  defendant  it  was  argued  by  Blackbrnn,  that  siaeHum, 
the  master  in  warehousing  the  goods  must  be  taken  to 
have  acted  for  the  benefit  of  the  owner  of  the  goods ;  and 
that,  after  the  warehousing,  the  owner  of  the  goods 
ceased  to  have  an  interest  in  the  preservation  of  the  ship. 
What  happened  after  the  goods  were  saved,  though  ne- 
cessary to  enable  the  ship  to  earn  freight,  was  not  more 
,  so  than  the  repairs  of  the  ship.  The  mode  of  apportion- 
ing these  charges  ought  not  to  be  affected  by  the  circum- 
stance that  the  ship  and  freight  belonged  to  the  same 
person. 

Lord  Campbell :  zord 

"In  this  case  we  never  doubted  that  the  defendant,  as  under-  j^^htin 
{g)  4  Wharton,  301.  (A)  2  Pickering,  1, 
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• 

anj  case  writer  on  the  freight,  was  liable  to  a  contribution  to  general  average 

^'  in  respect  of  the  sum  of  643/.,  the  expenses  incurred  in  order  to  get 

the  ship  off  from  the  bank  on  which  she  was  stranded,  whether 
the  goods  were  or  were  not  liable  to  contribute  to  this  portion  of  the 
loss.     It  is  admitted  that  the  ship  could  not  have  been  got  off  and 
completed  her  voyage  unless  these  various  expenses  had  been  incurred. 
Therefore,  without  these  expenses,  there  would  have  been  a  total  loss 
of  the  freight,  amounting  to  the  sum  of  6,750/.     Even  if  the  goods 
were  not  liable  to  contribute,  on  the  ground  that  they  were  not  exposed 
to  any  peril  when  these  expenses  were  incurred,  still  the  freight,  which 
was  then  exposed  to  peril  and  has  been  saved,  ought  to  contribute  as 
if  there  had  never  been  any  goods  on  board,  and  the  ship  had  sailed 
from  Liverpool  to  Callao  in  ballast.     Usually,  wherever  there  is  a 
general  average,  ship,  freight,  and  goods  all  contribute  to  it ;  but  if 
there  be  no  goods  on  board,  and  by  a  voluntary  sacrifice  ship  and 
freight  are  saved  from  a  common  peril,  the  freight  ought  rateably  to 
contribute  to  the  loss ;  and,  where  there  are  separate  insurances  on 
ship  and  freight,  the  calculation  must  be  made  as  to  the  amount  of  the 
contribution  by  each,  although  the  whole  of  the  freight  which  was  in 
peril  is  to  be  received  by  the  owner  of  the  ship,  and  without  insurance 
the  whole  of  the  loss  would  fall  upon  him. 
Whether  "  But  the  sum  for  which  this  defendant  is  liable  will  depend,  to  a 

SaWe.  certain  degree,  upon  the  question  whether,  under  the  circumstances 

stated,  these  goods  are  to  contribute  in  respect  of  the  643/. ;  and  upon 
this  question  likewise  we  are  bound  to  give  our  opinion.  The  goods 
had  been  taken  from  the  ship,  and  put  on  board  a  lighter  before  these 
expenses  were  incurred ;  aud  if  this  had  been  a  separate  operation  by 
which  they  were  intended  to  be  saved  for  the  benefit  of  the  owner  of 
the  goods,  we  should  have  thought  (as  iu  Job  v.  Lang  ton  (»') )  that  the 
goods  were  not  liable  to  contribute  to  the  expenses  subsequently  in- 
curred. Looking,  however,  to  the  facts  stated  in  this  special  case,  it 
seems  to  us  that  the  act  of  putting  the  goods  in  the  lighter  was  only 
part  of  one  continuous  operation,  viz.,  getting  the  ship  off  the  bank  on 
which  she  was  stranded,  and  sending  her  to  Liverpool,  where  she 
might  be  repaired  with  a  view  to  prosecute  the  orig^al  adventure. 
When  she  got  to  Liverpool,  the  operation  of  saving  her  from  ship- 
wreck was  completed,  and  the  whole  expense  of  the  repairs  fell  upon 
the  owner  as  owner,  and  must  be  borne  by  him  in  that  capacity,  or  by 
the  underwriters  of  the  ship ;  but  the  expense  of  this  continuous  opera- 

(0  6  E.  &  B.  779. 
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tioii;  for  the  common  benefit  of  ship,  goods,  and  freight,  are  the  sub- 
ject of  a  general  average.  In  Job  y.  Langton  (j),  we  considered  that 
the  goods  had  been  saved  bj  a  distinct  and  completed  operation,  and 
that  afterwards  a  new  operation  began  which  could  not  be  properly 
distinguished  from  the  repairs  done  to  the  ship  to  enable  her  to  pursue 
the  voyage.  ^  The  steam-tug  did  no  work  at  the  ship/  and  does  not 
appear  to  have  been  engaged  *  until  after  the  cargo  was  landed,  and 

the  coals  and  ballast  taken  out  of  her.' But  in  the  case  on 

which  we  have  now  to  adjudicate,  the  goods  were  put  into  a  lighter  by 
the  master  of  the  ship,  along  with  materials  of  the  ship  saved  from  the 
wreck,  and  they  remained  in  the  custody  and  under  the  control  of  the 
master  till  the  ship  was  repaired,  when  they  were  reloaded  in  the  ship 
and  carried  forward,  without  any  interference  by  the  owner  of  the 
goods,  to  their  destined  port.  Unless  it  had  been  intended  that  an 
operation  should  be  undertaken  and  completed,  by  which  both  ship 
and  goods  should  be  rescued  from  the  peril  to  which  they  were 
exposed,  nothing  might  have  been  done,  and  the  goods  might  have 
perished.  Because  the  goods  happened  to  be  saved  in  the  earliest  part 
of  the  operation,  this  can  be  no  sufficient  reason  for  saying  that  they 
ought  not  to  contribute  to  all  the  expenses  of  the  operation  which  con- 
templated the  benefit  of  all  the  interests  imperilled  by  the  stranding. 

....  The  result  is  that,  in  our  opinion,  the apportionment 

....  is  right,  on  the  principle  of  charging  the  643/.  to  general 
average"  (^). 

The  third  of  these  cases,  Walthew  v.  Mav)'ojani(l),  was  jraiihew  r. 
that  of  the  ship  Southern  Belkj  which,  while  lying  at 
Calcutta,  laden  with  a  cargo  of  linseed  for  London,  was 
driven  from  her  moorings  by  a  cyclone,  and  left  fast 
aground  on  a  mud-bank.  A  survey  was  held  on  her,  and 
it  was  recommended  that  the  cargo  and  ballast  should 
be  discharged,  and  the  ship  dismantled,  it  being  in  the 
surveyor's  opinion  impossible  to  remove  the  ship  from 
the  strand.  By  the  19th  October  the  whole  of  the  cargo 
was  safely  warehoused  in  Calcutta.  On  that  day  a  sur- 
veyor examined  the  ship,  and  advised  that  she  would 

(y)  6  E.  &  B.  779.  623. 

(k)  Moran  v.  Jones,  7  Ell.  &  Bl.         {I)  L.  B.  5  Exch.  116. 
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not  float  without  extraordinary  means  being  employed 
to  get  her  off  the  strand.  Tenders  having  been  invited, 
a  firm  at  Calcutta  contracted  with  the  plaintiff's  agents 
to  float  the  ship ;  but  on  the  24th  of  November,  their 
efforts  having  proved  unavailing,  they  declared  their 
inability  to  perform  the  contract,  and  abandoned  the 
attempt.  The  plaintiff's  agents  then  made  a  fresh  con- 
tract with  Messrs.  Bums  &  Co.  for  2,300/.  to  float  the 
ship ;  and  they,  by  constructing  an  embankment  round 
the  vessel,  so  as  to  form  a  dock,  which  they  afterwards 
filled  with  water,  succeeded,  on  the  31st  of  December, 
in  floating  her. 

Here  the  question  was  raised,  whether  this  2,300/. 
was  the  subject  of  general  average.  In  the  Court  of  Ex- 
chequer it  was  held  not  to  be  so,  but  this  was  appealed 
against.  For  the  plaintiffs  it  was  argued  that  the 
present  case  was  more  similar  in  its  facts  to  Moran  v. 
Jone8  (m)  than  to  Job  v.  Langton  (w) ;  and  that  the  true 
principle  is  that,  so  long  as  the  voyage  is  not  abandoned, 
and  the  goods  remain  in  the  care  and  custody  of  the 
shipowners  for  the  purpose  of  the  voyage,  although  they 
may  not  be  actually  on  board,  the  whole  is  one  common 
enterprise  and  adventure,  in  which  the  owner  of  the 
ship  and  the  owner  of  the  goods  are  alike  interested ; 
and  consequently  that  whatever  is  done  by  the  ship- 
owner for  the  purpose  of  averting  a  risk  which  threatens 
that  adventure,  is  done  for  the  common  benefit.  To  this, 
however,  Bovill,  C.  J.,  at  once  objected,  *^  That  propo- 
sition would  include  equally  repairs  which  are  necessary 
for  enabling  the  ship  to  complete  the  voyage." 
Bwiu,  c,  J.  The  decision  of  the  court  was  unanimous  that  the 

expense  should  not  be  general  average.  Bovill,  C.  J.,  said : 

(m)  7  E.  &  B.  623 ;  26  L.  J.  (Q.  B.)         (n)  6  E.  &  B.  779 ;  26  L.  J.  (Q.  B. ) 
187.  97, 
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'<I  am  of  opinion  that  the  judgment  of  the  court  below  must  be 
affinned.    There  is  no  doubt  that  the  expense  of  all  repairs  to  the 
vessel  rendered  necessary  by  the  ordinary  perils  of  navigation,  and 
which  are  required  to  enable  it  to  prosecute  the  voyage  and  complete 
the  adventure,  must  be  borne  by  the  owner.     He  has  undertaken,  sub- 
ject to  the  usual  exceptions,  to  carry  the  cargo  to  its  destination  and 
there  deliver  it,  and  therefore  the  costs  of  repairs  are  expenses  incurred 
for  the  benefit  of  the  ship  alone,  and  cannot  be  treated  as  the  subject 
of  general  average.    If,  however,  loss  or  expense  is  occasioned  by 
reason  of  some  extraordinary  course  taken,  or  risk  incurred,  for  the 
benefit  of  all  concerned,  then  those  who,  by  reason  of  their  being 
exposed  to  a  common  danger,  are  interested  in  that  course  being  taken 
or  that  risk  incurred,  must  contribute  their  share.    Upon  the  general 
principle  there  is  no  dispute.     But  from  time  to  time  endeavours  have 
been  made  to  engraft  exceptions  upon  this  rule.     In  Halleit  v.  Wig^ 
ram  (o),  an  attempt  was  made  to  throw  the  expenses  of  repairs  of  the 
ship  upon  the  owners  of  cargo,  and  upon  exactly  the  same  grounds 
on  which  it  has  been  contended  in  the  present  case  that  the  expenses 
in  question  should  be  treated  as  general  average.    In  order  to  test 
the  principle,  the  point  was  there  raised  by  the  defendants  upon  the 
pleadings,  in  an  action  in  which  the  owners  of  the  cargo  sued  the 
shipowners  for  the  value  of  a  portion  of  the  cargo,  sold  to  raise  money 
for  repairs  which  were  rendered  necessary  by  tempestuous  weather." 
[After  referring  to  the  pleadings,  his  Lordship  continued:]  "There- 
fore, by  the  most  positive  and  distinct  allegations,  the  principle  was 
there  sought  to  be  established  that  if  the  repairs  are  necessary  for 
enabling  the  ship  to  carry  the  cargo,  and  would  not  have  been  neces- 
saiy  but  for  that  purpose,  and  are  in  that  sense  done  for  the  common 
benefit  of  both  ship  and  c^rgo,  the  cargo  must  contribute.    The  court, 
however,  decided  against  this  principle.     •     •    •     In  that  case,  there- 
fore, the  Court  of  Common  Pleas  deliberately,  and  upon  the  strongest 
possible  allegations  of  fact,  declined  to  adopt  the  principle  now  con-* 
tended  for."     The  learned  judge  then  pointed  out  that  in  Job  v.  Lang- 
ton  ( p)  the  facts,  and  the  point  at  issue,  were  very  much  the  same  as 
in  the  present  case.    It  had  been  argued  that  Moran  v.  Jones  {q)  was 
inconsistent  with  it,  and,  as  the  later  decision,  was  to  be  preferred* 
"Now  Moran  v.  Jones ^^^  he  continued,  "was  a  peculiar  case.    The 
facts  were  somewhat  similar  to  those  of  the  present  case,  though  not 

(o)  9  C.  B.  580.  (?)  7  E.  &  B.  623 ;  26  L.  J.  (Q. 

(p)  6  E.  &  B.  779;  26  L.  J.  (Q.      B.)  187. 
B.)  97. 
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BO  Bimilar  as  those  in  Job  t.  Lang  ton  (p)  ;  but,  in  construing  the  deci- 
sion, we  must  take  not  only  the  facts  stated,  but  also  the  inference 
which  the  court  drew  from  them.  The  court  did  not  affect  to  interfere 
with  the  principle  lafd  down  in  Job  v.  Langton{p)j  which  was  a  con- 
sidered judgpoaent  pronounced  after  an  elaborate  argument ;  on  the 
contrary,  they  expressly  adhered  to  that  decision,  and  the  whole  case 
turned  on  a  difference  in  the  facts  and  on  the  inference  which  the 
court  drew  from  those  facts."  .  .  .  After  referring  to  the  language 
of  Moran  v.  Jones  (9),  above  set  forth,  the  learned  judge  concluded  as 
follows :  ''This  case,  therefore,  does  not  interfere  with  the  decision  in 
Job  y.  Lang  ton  ( />).  But  if  Mr.  Aspinall  were  right,  and  there  were 
an  inconsistency,  I  should  be  prepared  to  abide  by  the  latter  case. 
.  .  .  The  English  courts  have  held  strictly  that  unless  there  be  a 
common  risk,  and  a  voluntary  sacrifice,  or  an  extraordinary  expendi- 
ture incurred  for  the  joint  benefit  of  ship  and  cargo,  a  claim  to  general 
average  is  not  established.  Now  to  apply  this  principle  to  the  present 
case.  It  is  here  stated  that,  the  ship  having  been  driven  ashore  in 
the  cyclone  of  the  5th  of  October,  the  cargo  was  landed  and  was  safe 
on  shore  by  the  19th,  but  that  the  ship  was  then  still  on  the  bank, 
exposed  to  grave  peril.  The  goods  being  then  safe,  what  difference 
would  it  have  made  to  their  owners  if  the  ship  had  been  overwhelmed 
by  the  sea  and  sunk  ?  After  this  an  effort  was  made  to  get  the  ship 
off,  which  proved  abortive;  then  another  and  successful  effort  was 
made,  and  it  is  in  respect  of  the  expense  incurred  in  this  last  attempt 
that  the  plaintiffs  make  this  claim  of  general  average.  But  when 
those  expenses  were  incurred  the  goods  had  already  ceased  to  be  con- 
nected with  the  ship,  except  in  so  far  as  that  if  the  ship  were  got  off 
she  would  be  able  to  carry  on  the  goods  to  England ;  and  it  is  not 
shown  that  any  advantage  resulted  to  the  owners  of  the  goods  from 
their  being  carried  on  in  that  ship  rather  than  in  any  other ;  and  if 
general  average  were  claimed  on  that  footing  it  would  have  to  be 
assessed  on  altogether  a  different  scale  from  that  of  the  value  of  the 
goods.  No  claim  of  that  kind  is  however  made.  In  short,  whereas 
to  ground  a  claim  for  general  average  there  must  be  a  danger,  actual 
or  impending,  common  to  both  ship  and  cargo,  here  the  cargo  was 
safe  and  the  ship  only  in  peril ;  it  was  indifferent  to  the  owners  of  the 
cargo  whether  the  ship  floated  or  not,  and  there  was  therefore  no 
sacrifice  made,  or  extraordinary  expense  incurred,  to  save  both  ship 
and  cargo,  or  for  the  common  benefit  of  both. 

'  {p)  6  E.  &  B.  779;  26  L.  J.  (Q.  (<?)  7  E.  &  B.  523;  26  L.  J.  (Q. 

B.)  97.  B.)  187. 
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'^  The  claim  has  been  put  on  the  ground  that  the  adventure  was 
not  complete,  and  that  until  it  was  terminated  there  was  a  common 
interest  that  it  should  be  carried  out.  But  that  argument  is  in  direct 
contradiction  to  the  principle  laid  down  with  respect  to  repairs,  which 
are  equally  necessary  to  enable  the  ship  to  complete  the  adventure, 
but  which  are  not  matters  for  general  average  ;  and,  independently  of 
authority,  it  also  fails  to  show  any  common  peril,  or  any  sacrifice  made 
to  secure  a  common  benefit.  That  the  argument  does  so  fail,  and  that 
general  average  does  not  depend  on  whether  the  adventure  can  or 
cannot  be  carried  out,  is  abundantly  shown  by  the  cases  to  which  I 
have  already  referred.  The  judgment  below  must  therefore  be 
affirmed  "  (r). 

The  other  judges,  Mellor,  Montague  Smith,  Lush, 
Hannen,  and  Brett,  JJ.,  concurred.  M.  Smith,  J., 
said: 

^^I  only  wish  to  add,  that  I  think  there  may  be  cases  where, 
though  the  goods  are  landed  and  so  far  in  safety,  yet  the  adventure  of 
the  owner  of  the  goods  may  still  be  in  peril,  as  in  the  case  of  perish- 
able goods  landed  on  a  desert  island  in  a  distant  and  unfrequented 
part  of  the  world.  But  here,  not  only  were  the  goods  landed,  but  I 
draw  the  inference  that  it  was  indifferent  to  the  owner  whether  they 
went  forward  to  England  in  The  Southern  Bellcy  or  in.  any  other  ship.*' 

Hannen,  J.,  said : 

"  Ordinarily,  expenses  incurred  subsequently  to  the  removal  of 
the  goods  can  only  be  incurred  to  save  the  ship,  and  are  not  for  the 
benefit  of  the  cargo  "  («). 

§  42.  Having  thus  set  forth  the  decisions  bearing  Praotimi  re- 
on  our  question,  we  return  now  to  the  question  itself, —  deddons^^* 
which  may  be  stated  thus, — when  a  ship  with  her  cargo 
has  been  stranded  or  sunk,  and  is  to  be  brought  into 
safety,  not  all  at  once,  but  by  a  series  of  connected 
operations,  by  what  tests  or  in  what  manner  shall  it  be 
determined  whether  the  entire  cost  of  those  operations 

(r)  Walthew  v.  Mavrojani^  L.  E.  5  («)  5.  C,  at  p.  125. 

Exch.  116,  at  p.  119. 
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from  first  to  last  shall  be  borne  by  a  general  contribution 
on  the  part  of  the  whole  property,  as  if  it  were  a  single 
operation,  and  not  be  borne  specifically  by  the  property 
saved  by  each  specific  portion  or  stage  in  the  operation. 

On  this  subject  Mr.  Carver,  in  his  book  on  Carriage 
by  Sea,  has  put  forward  a  theory  which  deserves  careful 
consideration.     His  words  are  as  follows : — 

Mr.  Carver's  "  §  398.  If  the  ship  and  cargo  can  be  saved  by  a  connected  set  of 

operations,  though  in  separate  parts,  it  seems  that  the  expense  of  the 
whole  operations  should  be  treated  as  a  general  average  expenditure, 
unless  that  would  impose  a  greater  burden  on  the  cargo  than  the  cost 
of  saving  it  alone  (t).  Thus,  if  the  ship  could  bo  floated  off  by  putting 
the  cargo  into  lighters  for  a  time,  it  seems  clear  that  the  expenses  of 
discharging  into  the  lighters  ought  not  to  fall  wholly  on  the  cargo, 
though  that  may  have  been  essential  for  its  own  safety.  It  must  bo 
presumed  in  such  a  case  that  the  master  meant  to  incur  them  for  the 
benefit  of  the  whole,  ship  and  cargo  together. 

'^  So  also  in  other  cases  where  the  cost  of  the  first  discharge  is  so 
great,  in  proportion  to  the  expenses  of  afterwards  rescuing  the  ship, 
that  it  is  more  favourable  in  the  interest  of  the  cargo  that  the  whole 
expenses  should  be  treated  as  general  average  expenses. 

**  For  if,  in  such  cases,  the  operation  of  discharging  were  treated  as 
a  separate  burden  on  the  cargo  discharged,  the  ship  and  the  cargo 
remaining  in  her  would  have  the  benefit  of  that  as  well  as  of  the 
subsequent  operations,  and  yet  would  bear  a  smaller  share  of  the 
whole  expenditure.  The  principles  of  general  average  require  that,  as 
far  as  possible,  the  person  at  whose  expense  a  sacrifice  has  been  made 
should  be  put  in  the  same  position  as  if  the  property  of  another  had 
been  selected  for  the  sacrifice,  and  that  the  willingness  to  incur  the  dis- 
proportionately heavy  first  expenses,  w^hich  led  to  a  benefit  for  the 
whole  of  the  interests  concerned,  should  not  be  discouraged. 

**  But  if  the  ship  was  in  such  a  position  that  the  prudent  course 
in  the  interest  of  the  cargo,  having  regard  to  its  own  safety,  and  to 
probable  cost,  was  to  remove  it  and  bring  it  into  a  place  of  safety,  the 
expense  of  doing  this  should  fall  upon  the  cargo-owners  alone  («). 

{t)  Kemp   V.   Halliday,  34  L.  J.  top  and  near  to  the  hatches,  over  and 

(Q.  B.)  233.  above  the  natural  advantage  of  its 

(u)  ''There  is  an  obvious  unfair-  position  in  such  cases,  of  being  the 

ness  in  giving  to  the  cargo  at  the  first  to  be  saved  and  at  the  least  ez- 
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And  the  fact  that  the  ship  may  thereby  have  been  helped  to  come  off 
should  not  make  a  difference.  For  the  expenditure  on  behalf  of  the 
cargo,  though  it  may  have  incidentally  benefited  the  ship,  was  not  a 
sacrifice ;  on  the  hypothesis,  it  was  the  best  thing  that  could  be  done 
for  the  cargo.  The  whole  expenditure  was  necessary  in  its  own 
interest,  and  was  incurred  for  itself,  not  for  the  rest. 

**  With  regard,  then,  to  the  first  of  the  above  questions,  it  may 
perhaps  be  said,  generally,  that  if  at  the  time  the  cargo  was  discharged 
it  was  probable  that  the  cost  of  the  discharge  would  bear  so  large  a  pro- 
portion to  that  of  getting  the  ship  off  afterwards,  that,  taking  risks  into 
account,  it  was  in  the  interest  of  the  cargo  to  carry  on  the  whole 
operation  as  one,  then  the  presumption  is  that  the  discharge  was  meant 
to  be  a  general  average  act ;  but  that  otherwise  it  should  be  regarded 
as  done  for  the  benefit  of  the  cargo,  and  the  expenses  should  be  charged 
to  that "  (x). 

Mr.  Carver  concludes  as  follows : 

*^  The  two  operations,  then,  of  taking  out  the  cargo  and  getting  The  two 
the  ship  off,  may  be  regarded  as  separate  transactions  for  the  benefit  3^5d  ^ 
of  the  parts,  or  as  constituting  one  whole  transaction  for  the  benefit  of  treated  dis- 
the  whole.     The  first  operation  is  only  a  general  average  act  when  else  m  one 
both  have  that  character ;  and  the  same  is  true  of  the  second.     One  or  ^^ole. 
other  view  should  be  adopted  throughout ;  the  ship  should  not  con-> 
tribute  to  the  cargo,  unless  the  cargo  contributes  to  the  ship,  and  vice 
versd  "  (y). 

Benecke's  great  authority  is  substantially  on  the  Beneoke. 
same  side.  He  sa)^s  (p.  216),  ^^Nor  do  the  expenses  of 
unloading  a  stranded  vessel  belong  to  general  average  if 
before  the  unloading  it  was  uncertain  whether  by  that 
measure  the  vessel  may  be  set  afloat  or  not,  and  it  be 
afterwards  found  that  other  means  must  be  employed  to 
bring  the  empty  vessel  off.  For  it  would  be  evident  that 
the  unloading  was  necessary  for  saving  the  ffoods^  inde- 
pendent of  the  benefit  which  the  vessel  derived  from  it." 

pense,  the  further  privilege  of  being  the  cargo  underneath." 

able  to  require  the  cargo  underneath  (x)  Carver,  Carriage  by  Sea,  §  398, 

to  contribute  towards  the  expense  of  p.  383. 

saving  it,  while  itself  does  not  con*  (y)  lb.,  §  400,  p.  385. 

tribute  towards  the  expense  of  saving 
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Surely  the  real  question  must  in  each  case  be,  Has 
there  been  a  sacrifice?  in  other  words,  was  the  cargo 
taken  out  for  its  own  sake,  or  for  the  sake  of  something 
else  ?  In  these  cases,  the  degree  of  danger  to  which  the 
property  stranded  or  sunk  is  subject  has  a  very  wide 
range.  The  ship  may  be  lying  on  a  shelving  edge  of 
rock,  exposed  to  Atlantic  gales,  in  danger  momentarily 
of  slipping  into  deep  water  and  being  totally  lost :  her 
cargo  may  be  rapidly  becoming  worthless:  anything 
that  can  be  snatched  from  destruction  will  be  a  godsend. 
Or  she  may  be  stranded  in  the  Thames,  on  a  mud-bank, 
tight  and  safe  as  if  in  dock.  Taking  out  the  cargo  in 
the  latter  case  is  not  saving  it,  but  subjecting  it  to  an 
expense  for  the  sake  of  the  ship.  In  the  former  case, 
whatever  is  taken  out  by  salvors,  though  it  were  at  a 
salvage  of  25  or  50  per  cent.,  is  far  better  off  than  what 
is  left  behind.  It  seems  reasonable  that,  whilst  the  ship 
shall  contribute  to  the  Thames  discharge,  yet  in  the 
former  case,  whether  the  ship  is  eventually  floated  or 
not,  the  cargo  first  saved  shall  bear  its  own  salvage,  and 
whatever  is  saved  afterwards  shall  bear  its  own  expenses. 
And  intermediate  cases  must  be  dealt  with  according  as 
they  more  resemble  the  first  or  the  second  of  these  two : 
or,  in  other  words,  according  as  the  facts  raise  a  reason- 
able presumption  that  the  principal  motive  for  taking 
but  the  cargo  was  to  save  the  cargo  itself,  or  to  save 
something  else.  This  view,  as  Mr.  Carver  says,  with 
reference  to  an  earlier  edition  of  this  book,  does  not 
materially  differ  from  his  own. 

It  must  be  borne  in  mind,  however,  that  this  is  a 
question  not  yet  decided  by  the  courts. 

What  remains  to  complete  this  chapter  is  compara- 
tively simple.  We  have  been  thus  far  discussing  the 
case  of  a  stranding,  or  a  sinking,  which  has  been  the 
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result  of  accident  without  fault.  If  this  mishap  had 
been  the  result  of  fault  on  the  part  of  any  servant  of  the 
shipowner,  the  question  would  not  arise,  since  the  entire 
expense  of  saving  both  ship  and  cargo  must  fall  on  the 
shipowner.  If  the  stranding  or  sinking  have  been  resorted 
to  purposely,  for  averting  a  greater  danger, — ^as,  for 
example,  if  the  ship  have  been  run  aground  to  scuttle 
her  and  extinguish  a  fire,  or  to  prevent  her  sinking  in 
deep  water,  or  to  escape  the  pursuit  of  an  enemy, — then 
the  cost  of  floating  or  raising  both  ship  and  cargo,  with 
all  the  incidental  expenses  till  both  are  again  placed  in  a 
condition  to  continue  the  voyage,  must  be  borne  as 
general  average.  Here,  also,  it  is  unnecessary  to  discuss 
whether  the  earlier  and  the  later  stages  are  to  be  treated 
as  one  or  two  operations  (^). 

Returning,  then,  to  the  case  of  an  accidental 
stranding  or  sinking,  it  is  to  be  remembered  that  we 
have  been  speaking  only,  thus  far,  of  the  expenses  of 
removing  the  ship  and  cargo,  from  the  strand  or  bottom, 
to  the  nearest  place  of  actual  safety.  This  very  often  is 
only  the  first  portion  of  the  extraordinary  expenditure 
which  the  accident  has  necessitated.  The  cargo  may  be 
in  safety,  but  on  rocks,  or  on  a  beach  above  high-water 
mark,  or  on  open  fields ;  it  is  at  all  events  safe  from  perils 
of  the  seas.  It  may  be  of  little  or  no  value,  however,  in 
that  position ;  it  must  be  removed  either  to  a  market  or 
to  a  port  of  shipment  for  its  own  or  some  other  market. 
Here  we  come  upon  a  fresh  set  of  copiplications.  Who 
is  to  bear  the  expense  of  this  removal  from  a  place  of  bare 
actual  or  physical  safety  to  one  of  mercantile  safety? 


(«)   In    discussmg    questioDS    of  of  damage  was  too  remote,"  is  not 

general  ayerage,   it  seems   that  an  available.     {Royal  Exchange  In8,  Co, 

argument  frequently  used  with  effect  v.  Dixon,  12  Ap.  Oa.  11,  at  pp.  17 

in  the  law  of  insurance,  **  the  cause  and  19.) 
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Shall  this  be  treated  as  general  average,  as  a  charge  on 
the  specific  cargo  saved,  or  on  the  freight,  or  on  the 
cargo  and  freight  conjointly  ? 

If  the  discharging  of  the  cargo  is  a  genuine  sacrifice, 
— Le.y  as  in  our  Thames  case, — it  is  clear  that  the 
removal  from  the  open  fields  (let  us  say)  to  a  proper 
place  is  no  more  than  the  completion  of  the  act  of 
discharge,  and  must  form  part  of  the  general  average : 
and  equally  so  if  the  discharging  is  the  result  of  some 
antecedent  sacrifice,  as  in  the  case  of  a  voluntary 
stranding.  But,  supposing  that  we  are  right  in  accepting 
Mr.  Carver's  rule,  or  some  such  rule,  for  the  treatment  of 
these  salvage  expenses,  and  that  the  case  before  us  is 
one  that  on  that  rule  must  be  treated  as  specific  or  sauve 
qui  peuty  then  it  must  follow  that,  in  this  case,  not  only 
the  cost  of  first  saving  this  property,  but  also  the  cost  of 
removing  it  from  the  place  where  it  was  first  deposited  to 
a  place  of  sale  or  shipment,  must  be  a  specific  charge  on 
that  property. 

But  there  is  this  peculiarity  about  goods  in  transitu^ 
that  besides  belonging  to  their  owners  they  may  in  a 
qualified  sense  be  said  to  belong  to  the  shipowner,  in 
respect  of  the  rights  he  has  over  them  for  securing  his 
freight. 

When  the  goods  have  been  brought  into  physical 
safety,  the  ship  being  still  stranded  or  sunk,  and  her  fate 
yet  uncertain,  the  shipowner's  lien  on  them  for  freight  is 
by  English  law  not  necessarily  done  away  with,  but  in  a 
sort  of  suspended  or  torpid  condition.  He  is  entitled  to 
hold  to  the  goods  for  a  reasonable  time,  to  see  whether 
he  can  get  the  ship  afloat  or  raise  her,  repair  her,  and 
make  her  fit  to  take  the  goods  abroad  and  earn  his 
freight ;  or  whether,  if  this  cannot  be  done,  he  can  earn 
his  freight  in  another  way,  e.g.^  by  carrying  the  goods 
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to  their  destination  in  another  vessel  provided  by  himself 
as  a  substitute  for  the  original  ship  (a). 

Supposing  that  the  shipowner  is  able  to  float  and 
repair  his  own  ship,  within  a  reasonable  time,  and  has 
brought  her  to  the  loading  port  nearest  to  the  rocks, 
sands,  or  other  place  where  the  goods  thus  saved  were 
deposited,  and  there  lies  ready  to  take  the  goods  on 
board — Who  is  to  bear  the  expense  of  bringing  the  goods 
to  the  ship  ? 

We  are  supposing,  it  must  be  remembered,  that  there 
is  in  the  case  before  us  no  question  of  general  average. 
The  cargo  was  taken  out  of  the  ship  for  its  own  safety. 
Theoretically,  on  Mr.  Carver's  principle,  the  expense  of 
taking  it  out  should  be  charged  to  the  cargo  and  freight 
on  it  conjointly:  the  ship  and  freight  conjointly (i)  are 
made  to  bear  the  expenses  of  floating  and  lifting  the 
ship :  the  ship  alone  bears  the  expenses  of  repairing.  If 
the  cargo  first  saved,  instead  of  being  deposited  on  sands 
or  fields  where  it  was  of  no  value,  had  been  carried  at 
once  to  the  port  where  the  ship  would  have  been  ready 
to  take  it  in,  as  is  sometimes  done,  the  whole  cost  of 
carrying  it  thither  would  have  been  treated  as  the  cost 
of  saving  the  cargo,  and  should  accordingly,  on  the 
above  theory,  have  been  a  charge  on  the  cargo  and 
freight  conjointly. 

On  these  facts,  it  is  conceived  that  the  cargo  and 
freight  conjointly  should  bear  the  expense  of  bringing 
this  cargo  to  the  place  where  the  repaired  ship  is  lying, 
or  will  come  to  lie,  ready  to  receive  it.  It  is  an  extra- 
ordinary expense  resulting  from  an  accident  affecting 

(a)  Shipton  V.  Thorntoriy  9  A.  &  E.  carry  with  it  the  saving  of  the  freight, 

314.  is  clearly  established  by  Lord  Camp- 

{h)  The  conjunction  of  the  freight  belles  judgment  in  Moran  y.  Jones^ 

to  the  ship  or  goods,  according  as  ante,  p.  165. 
the  saving   of   ship  or  goods  may 

L.  N 
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the  cargo :  it  is  in  fact  a  part  of  the  operation  of  saving 
the  cargo,  for  where  the  cargo  was  first  placed  it  was 
not  properly  to  be  called  in  safety,  being  exposed  to 
pillage  and  many  other  dangers,  and  of  no  value.  In 
confirmation  of  this  view,  may  be  cited  the  opinion  of 
M.  Smith,  J.,  above  cited,  to  the  effect  that  the  saving 
of  cargo  from  a  desolate  island  where  it  would  be  of  no 
value  must  be  treated  as  equivalent  to  the  saving  of  it 
from  total  loss  (c). 

The  cost  of  loading  the  cargo  on  board  the  ship, 
however,  in  such  a  case,  always  is,  in  practice,  a  charge 
upon  the  freight  (d). 
Case  where  Supposing,  in  the  second  place,  that  the  ship  is  not 

by  substituted  floated  or  raised,  or  is  found  not  capable  of  repair  so  as 
to  carry  the  cargo,  and  the  shipowner  avails  himself  of 
his  privilege  of  substituting  another  ship,  and  sends  it  to 
the  nearest  port  to  fetch  the  goods,  it  seems  obvious  that 
the  same  principle  should  apply :  the  cost  of  bringing 
the  goods  to  the  port  should  be  a  charge  on  the  cargo 
and  freight,  and  the  cost  of  loading  the  goods  should  be 
a  charge  on  the  fi-eight  alone. 


Ship  left 
derelict. 


§  43.  It  must  be  borne  in  mind,  however,  that  the 
shipowner's  position  as  to  freight  may  be  materially 
affected  by  the  crew's  abandoning  the  ship  during  the 
voyage ;  as,  for  instance,  by  their  taking  to  the  boats,  or 
otherwise  leaving  the  ship  to  save  their  lives.     In  the 


(c)  Per  M.  Smith,  J.,  in  Walthew 
V.  Mavrofant,  L.  R.  5  Exch.  116; 
ante,  p.  167. 

(d)  Whether  this  is  right  in  theory, 
I  do  not  here  discuss.  The  question 
is,  no  doubt,  closely  connected  'with 
that  considered  in  Svendsen  v.  Wal- 
lace (see  post,  Chap.  V.),  where  the 
cargo  has  been  landed  for  the  common 


safety:  but  here,  where  the  cargo 
has  been  taken  out  for  its  own  safety 
merely,  it  is  certainly  not  a  matter 
of  course  that  the  conclusion  would 
be  the  same  as  in  that  decision.  The 
present  practice,  however,  unques- 
tionably ia  to  treat  the  cost  of  re- 
loading as  a  charge  on  freight. 
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case  of  The  Kathleen^  this  ship,  laden  with  a  cargo  of 
cotton  bound  for  Bremenj  was  run  into,  in  the  English 
Channel  off  Hastings,  by  a  vessel  called  The  Malhwdaky 
which  cut  her  down  and  did  great  damage  to  her.  For 
this  collision  The  Malhwdale  was  solely  to  blame.  Next 
morning  the  master  and  crew  of  The  Kathleen  justifiably 
abandoned  her,  she  having  become  unmanageable,  and 
they  went  on  board  Tlie  Malhwdale,  Subsequently  The 
Kathleen  was  boarded  by  salvors,  and  taken  into  Dover, 
where  the  ship  and  cargo  were  arrested  under  Admiralty 
process  for  salvage.  Thereupon  the  owners  of  the  cargo 
applied  for  an  order  of  the  court  to  have  the  cargo,  which 
was  alleged  to  be  deteriorating  in  value,  sold  on  the 
spot.  The  owners  of  the  ship  objected  to  this  course, 
and  claimed  to  set  aside  this  application,  asking  the 
court,  on  the  contrary,  either  to  order  that  the  owners  of 
The  Kathleen  should  be  allowed,  on  giving  bail  in  the 
salvage  suits  for  the  cargo,  to  carry  the  cargo  on  to 
its  destination  in  order  to  earn  freight,  or  to  order 
that,  if  the  cargo  were  sold  at  Dover,  the  amount  of 
freight  should  be  paid  out  of  the  proceeds.  The  court 
first  ordered  the  removal  of  the  cargo  to  London  for  sale, 
this  being  the  best  course  in  the  interest  of  the  cargo 
itself,  it  being  too  badly  damaged  to  bear  the  delays  of 
a  v^y^age  to  Bremen.  As  to  the  claim  for  freight. 
Sir  R.  Phillimore  decided  that  there  was  none.  "  The 
owner,"  said  the  learned  judge,  "  had  abandoned  all 
possession  of  the  ship,  and  at  the  time  of  abandonment 
had  certainly  lost  all  rights  to  freight  or  to  carry  on  the 
cargo  "  {e). 

In 'the  case  of  The  CitOj  a  Norwegian  ship,  the  decision 
was  much  to  the  same  effect.     This  vessel,  with  a  cargo 

(c)  The  Kathleen,  L.  E.  4  A.  &  E.  269,  at  p.  277. 

n2 
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of  resin  in  barrels,  bound  to  Rotterdam,  was,  owing  to 
the  perils  of  the  sea,  abandoned  by  her  crew  off  the 
American  coast,  picked  up  by  salvors,  carried  into 
Plymouth,  and  there  arrested  by  the  salvors.  The 
owners  of  the  cargo,  as  in  The  Kathleen! %  Case^  claimed 
the  right  to  settle  with  the  salvors,  and  take  delivery  of 
their  cargo  without  payment  of  freight.  This  the  ship- 
owners resisted,  and  the  question  between  them  was 
carried  to  the  Court  of  Admiralty.  That  court  con- 
sidered itself  bound  by  the  precedent  of  The  Kathleen^ 
and  gave  judgment  in  favour  of  the  cargo.  This  was 
appealed  against,  but  the  Court  of  Appeal  confirmed  the 
judgment. 

Brett,  L.  J.,  said :  ''  Many  interestiiig  points  have  been  discussed  in 
this  case  about  which  it  is  not  necessary  to  give  any  decided  opinion. 
It  has  been  said  that  such  an  abandonment  of  a  ship  as  to  make  it  a 
derelict,  together  with  a  subsequent  seizure  by  any  one  who  finds  it, 
makes  such  seizure  the  seizure  of  a  droit  of  the  Admiralty,  and  alters 
the  property  in  the  ship.  If  that  were  made  out,  it  would  strongly 
support  the  case  for  the  respondents ;  but  I  am  not,  however,  pre- 
pared to  say  that  such  a  proceeding  would  take  the  property  in  the 
ship  out  of  the  owner ;  and  for  the  present  purpose  I  will  assume  that 
it  does  not.  It  has  been  also  urged  that  the  abandonment  of  a  ship 
puts  an  end  to  the  contract  of  a&eightment.  I  am  not  prepared  to 
say  it  does.  Suppose  a  wrongful  abandonment,  without  its  being 
occasioned  by  the  perils  of  the  sea,  it  is  clear  that  in  that  case  the 
owner  of  the  cargo  might  sue  the  shipowner  for  his  breach  of  contract, 
so  it  cannot  be  said  that  it  puts  an  end  to  the  contract  of  affreight- 
ment. It  is  sufficient,  I  think,  for  the  determination  of  the  present 
case,  to  say  that  by  the  abandonment  of  a  ship  without  any  intention 
to  retake  possession  of  it,  the  shipowner  has,  so  far  as  he  can,  aban- 
doned the  contract,  so  as  to  allow  the  other  party  to  it,  the  cargo- 
owner,  to  treat  it  as  abandoned." 

The  learned  judge  proceeded  to  point  out  that,  before  the  owners  of 
The  Cito  had  taken  any  action,  and  while,  therefore,  the  cargo-owners 
were  entitled  to  treat  the  contract  as  abandoned,  these  cargo-owners 
had  demanded  possession  of  their  own  property,  expressing  their 
readiness  to  satisfy  the  salvors'  lien.     ''We  do  not  decide,"  he  added, 
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"  what  would  have  been  the  result  if,  after  the  ship  had  been  brought 
in  as  it  was  by  the  salvors,  and  before  the  cargo-owners  had  come  in 
and  exercised  their  right  to  the  cargo,  the  shipowners  had  given  bail 
for  the  ship  and  cargo,  and  had  carried  the  cargo  on"  (/). 

Cotton  and  Lindley,  LL.J.,  concurred, 

(/)  The  Cito,  7  P.  D.  5,  at  p.  8. 
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^^^CTai'*    §  44.  Next  to  salvage  charges,  or  the  expenditure  in- 
question.        cuiTed  ill  saving  a  ship  and  cargo  from  wreck,  raising 
them  when  sunk,  floating  them  when  stranded,  or  other- 
wise rescuing  them  from  imminent  total  loss — ^if  not  even 
before  these  in  importance,  on  account  of  its  greater 
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frequency — comes  the  expenditure  incurred  by  entering 
a  port  of  refuge  to  repair  damage.  This  step  on  the 
part  of  the  master  is  always  one  of  grave  responsibility. 
If  taken  without  sufficient  justification,  it  exposes  his 
employer  to  the  heavy  penalties  of  deviation ;  cancelling 
from  that  point  all  insurances,  and  throwing  on  the  ship- 
owner alone  the  entire  future  risk  of  the  voyage  both  as 
to  ship  and  cargo.  On  the  other  hand,  there  are  occa- 
sions on  which  the  safety  of  the  ship  and  cargo,  and  the 
lives  of  all  on  board,  may  make  it  imperative  on  the 
master  to  take  this  step.  When  resolved  on,  it  is  a  mea- 
sure involving  sacrifice — the  sacrifice  of  so  much  time 
and  money.  At  first  sight,  therefore,  it  would  seem  that 
the  act  of  putting  into  a  port  of  refuge,  if  justifiable, 
must  fall  within  the  definition  of  an  act  of  general 
average. 

Can  it  be  said,  however,  that  when  the  ship  has  been 
damaged  by  an  accident,  so  as  to  have  been  rendered 
unseaworthy,  it  immediately  becomes  the  duty  of  the 
shipowner  to  take  measures,  at  his  own  expense,  to 
restore  her  to  that  seaworthy  condition  which  he  has 
guaranteed  for  her?  If  so,  can  it  be  said  that  the 
master's  act  in  bearing  up  for  the  nearest  place  where 
the  ship  can  be  repaired  is  no  more  than  his  duty  under 
this  implied  warranty  of  seaworthiness  ? 

Or,  if  neither  of  these  views  can  be  accepted,  each 
being  regarded  as  extreme  on  one  side  or  the  other, 
ought  some  intermediate  course  to  be  taken ;  as,  for  in- 
stance, by  laying  down  the  rule,  that  the  expense  of 
going  into  the  port  of  refuge,  and  thereby  rescuing  the 
ship  and  cargo  from  the  condition  of  danger  to  which 
they  were  exposed  while  on  board  a  damaged  and  unsea- 
worthy ship,  should  be  treated  as  general  average ;  while 
the  subsequent  expense,  during  the  stay  in  port  to  repair 
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the  damage,  and  the  cost  of  re-loading  the  cargo  and 
putting  to  sea  again,  should  fall  on  the  shipowner  or  his 
underwriters  on  ship  and  freight  ? 

This  question  has  given  rise  to  a  controversy  suf- 
ficiently important  and  instructive  to  be  here  set  forth  at 
some  length. 

Former  atato  §  45.  The  stato  of  things,  at  the  time  when  the 

SiU^uiS^  question  was  first  seriously  brought  before  the  courts, 

Bud  early                            «  11 
dedflions.  WaS  as  lOllOWS  : 

In  most  countries  except  Great  Britain  the  entire 
expense  incurred  by  putting  into  a  port  to  repair  was, 
and  is,  treated  as  general  average:  that  is  to  say,  the 
pilotage  and  port-charges  going  into  the  port  and  coming 
out;  the  cost  of  discharging  the  cargo,  whether  for  its 
own  safety  or  that  of  the  ship,  or  both,  e.g.^  if  the  ship 
were  leaky  and  the  cargo  damaged ;  or  to  repair  the  ship, 
e.g. J  to  lighten  her  and  enable  her  to  enter  a  dry  dock; 
the  warehouse-rent  of  the  cargo  so  discharged,  and  the 
cost  of  re-loading  it.  On  the  other  hand,  the  cost  of 
repairing  the  ship  at  the  port  of  refuge  was  not  so 
treated.  This  was  dealt  with  in  the  same  way  as  if  the 
repair  had  been  deferred  until  the  ship  reached  her 
destination;  that  is,  as  general  average  if  the  damage 
were  occasioned  by  a  sacrifice  for  the  common  safety, 
but  not  otherwise.  This  item  was  not  treated  as  a  part 
of  the  sacrifice  involved  in  bearing  up  for  the  port  of 
refuge,  since  the  ship  must  have  been  repaired  sooner  or 
later.  With  some  unimportant  exceptions,  which  are 
pointed  out  in  the  Appendix,  this  may  be  said  to  have 
been  the  universal  rule  over  the  Continent  and  in  North 
and  South  America. 

In  England,  for  a  long  period,  as  may  be  gathered 
from  the  older  writers,  such  as  Beawes  and  Magens,  the 
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same  rule  prevailed  in  practice.  But  about  the  time  of 
Stevens,  or  it  may  be  some  ninety  years  ago,  a  practice 
somehow  grew  up  amongst  English  adjusters,  which 
amounted  to  this,  that  so  much  only  of  the  expense  of 
putting  into  port  to  repair  should  be  treated  as  general 
average  as  was  incurred  up  to  the  time  when  the  ship 
and  cargo  were  placed  out  of  danger.  That  is  to  say, 
the  pilotage  and  port  charges  incurred  in  going  into 
the  port  of  refuge,  and  the  expense  of  discharging  the 
cargo,  whether  for  safety  or  to  repair  the  ship,  were 
treated  as  general  average ;  but  all  subsequent  expenses 
were  allotted  to  the  particular  interests  immediately 
concerned, — the  warehouse  rent  of  the  cargo  was  made 
a  specific  charge  on  the  cargo,  and  the  expenses  of 
sotting  forth  again  on  the  voyage,  e.g.^  the  cost  of  re- 
loading the  cargo,  and  the  outward  pilotage  and  port 
charges,  were  treated  as  a  specific  charge  on  freight  (a). 

This  treatment  was  applied  indiscriminately  to  all 
cases  of  putting  into  a  port  of  refuge,  no  matter  whether 
the  damage  to  the  ship  which  occasioned  the  putting  in 
had  been  the  result  of  an  accident,  or  of  a  sacrifice  for 
the  common  safety,  such  as  the  cutting  away  of  a  mast. 
In  the  latter  case,  indeed,  the  result  was  paradoxical 
enough,  for  if  the  sacrifice  of  the  mast  necessitated  the 
going  into  port  and  discharging  cargo,  it  no  less  neces- 
sitated the  reloading  and  coming  out  again  when  the 
mast  had  been  replaced.  All  alike  were  the  natural 
consequences  of  the  sacrifice.  It  was  defended,  how- 
ever, by  a  dictum  of  Lord EUenborough :  "If  the  return 
to  port  was  necessary  for  the  general  safety  of  the  whole 
concern,  it  seems  that  the  expenses  unavoidably  incurred 
by  such  necessity  may  be  considered  as  the  subject  of 

(a)  The  feeble  beginning  of  this      earlier  editions  of  Stevens  on  Ayerage, 
practice  may  be  seen  in  some  of  the     and  in  Benecke. 


186  PORT  OF  KEFUGE  EXPENSES.  [CHAP,  V. 

general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  dameige  was  owing  to  this  or  that 
accident,  to  the  violence  of  the  elements,  or  to  the 
collision  of  another  ship,  as  whether  the  effect  pro- 
duced was  such  as  to  incapacitate  the  ship,  without 
endangering  the  whole  concern,  from  further  prose- 
cuting  her  voyage,  unless  she  returned  to  port  and 
removed  the  impediment"  (i).  If,  then,  we  are  to  look 
to  the  immediate  motive  for  bearing  up,  and  no  further 
back,  the  motive  clearly  was,  that  common  danger  which 
alone  made  bearing  up  justifiable,  and  this  danger  was, 
of  course,  the  same,  whether  the  mast  had  been  carried 
away  in  a  gale  or  cut  away  for  the  common  safety.  If 
so,  the  treatment  which  was  right  for  the  one  case  must 
be  right  for  the  other. 

This  practice  of  the  adjusters,  however,  did  not 
meet  with  the  support  of  the  most  eminent  writers  on 
the  law  of  average.  The  passage  of  Lord  Ellenborough, 
above  cited,  lost  much  of  its  force  when  it  was  found 
that  the  same  great  judge  in  the  same  year,  1815,  de- 
cided a  very  similar  case.  Power  v.  Whitmore  (c),  in  the 
opposite  way,  and  justified  the  difference  on  the  ground 
that  in  the  one  case  the  ship  had  put  in  to  repair  damage 
caused  by  an  accident,  and  in  the  other  to  replace  a 
mast  which  had  been  cut  away  for  the  common  safety. 
A  similar  distinction  was  drawn  by  Lord  Tenterden,  in 
his  book  on  Shipping  (rf),  and  by  Benecke  {e). 

Eventually,  the  old  practice,  after  holding  its 
ground  for  almost  a  century,  was  assailed,  and  has  been 
partially  modified,  as  will  appear  from  the  following 
decisions : — 

{h)  Plummet  v.  Wildman,  3  M.  &  {d)  Abbott  on  Shipping,  p.  497  of 

S.  482.  edit.  1844 ;  p.  371  of  8th  edit, 

(c)  4M.  &S.  141.  (e)  Amould,    Ins.   (2nd  edit.)  p. 

920. 
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§  46.  The  ship  Sullivan  Sawin  (/),  on  a  voyage,  in  Attoood  v. 
the  year  1877,  from  Savannah  for  Liverpool,  met  with  a 
gale,  in  which,  for  the  general  safety,  the  master  was 
compelled  to  cut  away  her  foretopmast,  and  this  in  its 
fall  did  such  damage  to  her  hull  that  the  master  was 
obliged  to  put  into  Charleston  to  repair  it,  for  which 
purpose  he  had  to  discharge  a  portion  of  the  cargo  and 
to  place  it  in  a  warehouse.  After  repairing,  this  cargo 
was  re-laden,  and  the  vessel  then  completed  her  voyage 
to  Liverpool.  The  case  (which  was  an  agreed  case 
settled  by  an  arbitrator)  then  set  forth  the  practice  of 
adjusters,  which,  it  was  stated,  had  been  for  the  last 
seventy  or  eighty  years,  and  then  was,  in  all  such  cases, 
whether  the  putting  in  were,  as  in  that  case,  the  result 
of  a  sacrifice,  or  of  a  mere  accident,  to  allow  in  general 
average  the  expense  of  going  into  port  and  discharging 
the  cargo,  but  to  treat  the  warehouse-rent  as  a  special 
charge  on  the  cargo,  and  the  reloading,  together  with 
the  outward  port-charges,  as  a  special  charge  on  the 
freight.  "Average  adjusters,"  it  was  added,  "regulate 
their  rules  of  practice  in  accordance  with  what  they  con- 
sider are  the  legal  principles  applicable  to  the  subject. 
There  is  an  association  of  average  adjusters  which  holds 
meetings  from  time  to  time,  at  which  the  rules  of  prac- 
tice are  discussed  and  altered  or  modified  with  reference 
to  legal  decisions." 

The  plaintiffs  in  this  case  claimed  that  the  whole  of 
the  expenses  above  enumerated  should  be  treated  as 
general  average.  The  defendants  contended  that  they 
were  only  liable  to  pay  in  conformity  with  the  practice. 

At  the  first  trial,  in  the  Queen's  Bench  Division,  judg-  in  Queen's 
ment  was  given,  by  a  majority  of  the  court,  in  favour  of 

(/)  Atwood  V.  Sellar,  4  Q.  B.  D.  342. 
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the  plaintiffs  (ff).  Manisty,  J.,  who  was  in  the  minority, 
rested  his  conclusion  on  the  following  grounds : — 

Manisty  ^  J.  "I  am  of  opinion,"  said  the  learned  judge,  '*  that  in  the  absence 

of  any  evidence  to  the  contrary,  the  usage  and  practice  of  average 
adjusters  for  so  great  a  length  of  time  must  be  deemed  and  taken  to 
have  existed  from  all  time,  and  to  have  been  acquiesced  in,  and  so  to 
have  become  the  usage  and  practice  of  shippers  and  shipowners  "  (A). 
^'I  am  at  a  loss  to  comprehend,"  the  learned  judge  continued,  ''how 
the  law  of  any  particular  nation  as  to  general  average  can  be  arrived 
at  except  by  ascertaining  what  has  been,  as  a  matter  of  fact,  the  usage 
and  practice  of  such  particular  nation  with  regard  to  it."  In  confirma- 
tion of  this,  the  learned  judg^  cited  a  passage  from  the  judgment  of 
Abbott,  C.  J.,  in  Symonds  v.  White,  when,  after  laying  down  that  the 
proper  place  for  adjusting  a  general  average  was  the  port  of  destina- 
tion, the  learned  Chief  Justice  went  on  to  say  that,  as  a  consequence 
of  this  rule,  the  average  should  be  adjusted  *'  according  to  the  usage 
and  law "  of  that  place  (t ) ;  secondly,  Manisty,  J.,  considered  that  the 
decision,  or  at  least  some  expressions  used  by  Bovill,  0.  J.,  in  Wal- 
thew  V.  Mavrojani  (Jk),  were  very  pertinent  to  the  present  case.  Lastly, 
the  learned  judge  could  draw  no  distinction  in  point  of  principle  be- 
tween the  present  case  and  that  in  which  the  first  cause  of  putting 
into  port  was  an  accidental  damage  suffered  by  the  ship.  "  I  think  it 
much  safer,"  he  concluded,  ''  to  adhere  to  a  usage  which  has  been 
acted  upon,  for  aught  that  appears  to  the  contrary,  ever  since  England 
adopted  the  law  of  general  average,  than  to  introduce  a  new  usage 
for  no  other  reason,  that  I  can  perceive,  than  that  such  new  usage 
would  be  more  consonant  with  strictly  logical  principles.  Such  an 
alteration  ought,  in  my  opinion,  to  be  effected,  if  at  aU,  by  legislation, 
and  not  by  a  decision  of  a  court  of  law  "  (/). 

Cockbum,  C.J.  Cockbum,  C.  J.  (with  whom  Mellor,  J.,  concurred),  was  of  a  diffe- 

rent opinion.  He  began  by  considering  what,  independently  of  the 
practice  of  average  adjusters,  is  the  principle  or  rule  of  law  applicable 
to  this  case.  That  the  expenses  in  question— those  of  quitting  the 
port,  and  of  warehousing  and  re-shipping  the  cargo — *^  should,  accord- 
ing to  legal  principles,  be  made  the  subject  of  general  average,  appears 
to  me,"  said  his  lordship,  **  to  flow  necessarily  from  the  fimdamental 

(g)  Atwood  V.  Sellar,  4  Q.  B.  D.  805 ;  cited  4  Q.  B.  D.  at  p.  349. 

342.  {k)  L.  B.  5  Exch.  116;  cited  4  Q. 

{h)  lb.  at  p.  349.  B.  D.  at  p.  351. 

(0  Symonds  v.   White,  2  B.  &  C.  (/)  lb.  at  p.  352. 
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principle  on  which  the  whole  doctrine  of  general  average  rests; 
namely,  that  all  loss  which  arises  from  extraordinary  sacrifices  made, 
or  expenses  incurred,  for  the  preservation  of  the  ship  and  cargo,  must 
be  borne  proportionably  by  all  who  are  interested. 

'^  The  contract  between  the  goods-owner  and  the  shipowner,  on  a 
charter-party  or  a  bill  of  lading,  being  for  the  conveyance  of  the  goods 
to  a  given  port,  there  occurs  in  the  course  of  the  voyage  a  state  of 
things  which  is  not  provided  for  by  the  contract.     A  storm  arises ;  the 
vessel  is  in  danger ;  but  a  port  is  within  reach,  in  which,  in  the  com- 
mon interest  of  all  concerned,  it  would  be  prudent  to  take  refuge.     Or 
it  becomes  necessary  to  cut  away  a  mast,  and,  as  the  consequence  of 
so  doing,  to  seek  an  intermediate  port  in  order  to  replace  it.     Or  the 
ship  sustains   damage  from  the  violence  of  winds  or  waves  which 
renders  it  necessary,  for  the  conmion  safety  of  ship  and  cargo,  and  for 
the  further  prosecution  of  the  adventure,  to  seek  a  port  at  which 
repairs  which  have  become  necessary  for  the  safe  prosecution  of  the 
voyage  may  be  efEected.     The  result  is  that,  in  theory  at  least,  a  new  Theory,  that 
arrangement  not  contemplated  or  provided  for  by  the  original  contract  arrangement 
takes  place  between  the  parties,  who  in  theory,  as  formerly  in  fact,  "P^^^^^rtT 
must  be  supposed  to  be  present,  each  in  the  practice  of  modern  times  bill  of  lading, 
represented  by  the  master,  to  whom  the  interests  of  both  are  com-  "^^^  ^^ 
mitted.     If  we  could  suppose  both  parties  to  be  actually  present,  and 
under  a  sense  of  imminent  danger  to  concur  in  the  necessity  of  seeking 
a  port  of  refuge,  but  to  be  discussing  the  question  as  to  how  the 
expenses  incidental  to  such  a  course  should  be  borne,  what  arrange- 
ment could  be  more  reasonable  or  just  than  that  these  expenses,  being 
extraordinary  expenses  incurred  for  the  common  benefit,  should  be 
borne  in  common,  on  the  same  principle  as  that  which  has  been  esta- 
blished from  the  earliest  times  in  the  case  of  actual  jettison  ? 

**  Applying  this  principle  with  reference,  in  the  first  place,  to  the 
expenses  incurred  by  the  ship,  it  is  admitted  on  all  hands  that  the 
expenses  of  entering  the  port  of  refuge  should  be  carried  to  general 
average.  Logically,  it  would  seem  to  follow  that,  as  the  coming  out 
of  port  is — at  least  where  the  conmion  adventure  is  intended  to  be, 
and  is,  further  prosecuted — the  necessary  consequence  of  going  in, 
the  expenses  incidental  to  the  later  stage  of  the  proceeding  should 
stand  on  the  same  footing  as  the  former.  The  further  prosecution  of 
the  voyage  was  in  the  contemplation  of  the  parties,  or  of  the  master 
as  representing  them,  in  going  in;  the  coming  out,  therefore,  as 
essential  to  the  further  prosecution  of  the  voyage,  must  equally  have 
been  in  view  when  the  resolution  to  go  in  was  formed  "  (m). 

(m)  Aiwood  v.  Sellar,  4  Q.  B.  D.  342,  at  p.  354. 
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Up  to  this  point  the  true  position  of  the  question 
is  most  admirably  set  forth ;  but  unfortunately  the 
learned  Chief  Justice  does  not  seem  to  have  been  equally 
successful  in  grappling  with  some  of  the  difficulties 
which  had  been  presented  to  him  in  argument.  To  an 
objection,  for  example,  based  on  its  being  the  ship- 
owner's duty  to  repair  and  then  to  proceed — an  objec- 
tion wliich  can  readily  be  answered,  but  in  quite  another 
way(w) — Cockburn,  C.  J.,  answers,  by  maintaining  that 
it  is  not  in  any  case  obligatory  upon  him  to  repair  his 
ship  and  complete  his  contract,  if  he  is  content  to  give 
up  his  freight.  This  opens  a  large  question,  which  his 
lordship  discusses  at  great  length,  and  arrives  at  conclu- 
sions which  several  of  the  learned  judges  who  came  later 
upon  the  stage  strongly  dissent  from.  The  question, 
however,  as  Lord  Cockburn  himself  points  out,  but  not 
until  he  has  exhausted  it,  has  no  necessary  bearing  upon 
the  controversy  at  present  before  us ;  and  it  may  here 
be  passed  over,  especially  as  it  is  to  be  more  fully  con- 
sidered in  this  voliune  in  a  more  convenient  place  (o). 
Another  thing  which  has  tended  to  weaken  the  effect 
of  this   judgment    is    that,    from    several    expressions 


(n)  It  might  be  answered,  for 
example,  by  pointing  out  that  the 
argument  proved  too  much,  since  if 
the  ship  can  only  be  saved  by  cutting 
away  a  mast,  it  is  the  master's  duty, 
and  therefore  obligatory  on  the  owner, 
to  cut  it  away.    (See  Chap.  I. ) 

Or,  it  might  be  said,  if  we  were 
to  go  behind  the  immediate  motive 
which  induces  a  sacrifice  to  the  ulte- 
rior causes  or  inducements  which 
may  call  that  motive  into  play,  we 
should  make  havoc  with  the  most 
elementary  rules  of  general  average. 
Is  a  jettison,  for  example,  not  gene- 
ral average  because  it  has  been  ne- 
cessitated by  a  leak,  which  again 
was  cauBod  by  a  damage  to  the  ship, 


which  damage  it  was  the  master's 
duty  to  repair  at  once  at  his  own 
expense  ?  Suppose,  therefore,  that 
he  might  have  saved  the  ship  without 
a  jettison  by  putting  in  at  a  port  of 
refuge  close  at  hand — but  at  an  ex- 
pense greater  than  the  value  of  what 
is  jettisoned — would  the  master  be 
bound  either  to  bear  up,  that  is  to 
say,  to  incur  a  greater  loss  in  order 
to  save  a  lesser ;  or  should  the  ship- 
owner bear  exclusively  a  certain 
proportion  of  the  loss  by  jettison, 
proportionate  to  that  which  he  would 
have  borne  had  he  put  into  port  to 
repair? 

(o)  Post,  pp.  234—235,  n.  (p). 
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used  in  it,  it  appears  that  the  learned  judge  has  not 
always  sufficiently  limited  the  end  in  view,  requisite 
to  constitute  a  general  average  act,  to  the  attainment  of 
safety;  inclining  a  little,  as  it  seems,  to  the  doctrine  that 
what  is  done  for  the  completion  of  the  common  adven- 
ture or  voyage  may  give  rise  to  a  general  average. 
There  is,  however,  no  reason  to  think  that  any  heresy  of 
his  on  this  point  taints  or  affects  the  reasoning  of  the 
passage  I  have  cited.  There  is  much  in  the  later  por- 
tion concerning  which  so  much  cannot  be  said ;  but  all 
this  may  be  passed  over  as  being  certainly  now  over- 
ruled and  of  no  authority. 

Coming  now  to  the  second  question — the  degree  of  On  the  prao- 
authority  to  be  assigned  to  the  practice  of  adjusters  in  justers. 
times  past — the  learned  Chief  Justice  said  that,  if  found 
at  variance  with  legal  principles,  it  could  not  prevail, 
or  be  considered  as  having  settled  the  law. 

'^  The  practice  in  question,"  he  said,  ''  is  not  a  usage  of  trade  by 
which  the  terms  of  a  contract  may  be  interpreted  or  modified.  It  is 
not  the  inveterata  praxis  of  a  court  or  courts  having  judicial  authority, 
and  which  must,  therefore,  be  taken  to  be  the  law  though  inconsistent 
with  general  principles.  The  authority  of  average  adjusters  may  be 
said  to  be  of  an  anomalous  character.  By  the  consent  of  shipowners 
and  merchants  they  act  as  a  sort  of  arbitrators  in  the  settlement  of 
matters  of  average ;  but  they  are  bound,  in  the  adjustment  of  such 
claims,  to  follow  the  law ;  and  in  the  practice  they  have  adopted  they 
have  not  acted  or  intended  to  act  on  or  give  effec);  to  any  mercantile 
usage,  but  have  intended  to  give  effect  to  what  they  believed  to  be  the 
law ;  but  they  have  mistaken  it"  (/?). 


( p)  4  Q.  B.  D.  342,  at  p.  363.  See 
also  the  directions  of  Cockbum, 
C.  J.,  to  the  jury  in  Achard  v.  Bingj 
31  L.  T.  (N.  S.)  647 ;  and  per  Lind- 
l©y>  J'»  in  Pitman  v.  Universal  Mar, 
Ins,  Co,t  4  Asp.  Mar.  Law  Ca.  444; 
and  Pollock,  J.,  in  Whitecros$  Wire 
Co,  V.  Savill,  4  Asp.  Mar.  Law  Ca. 
531 ;  from  which  it  appears  that  evi- 


dence of  the  custom  of  adjusters  is 
not  now  admissible  in  questions  af- 
fecting the  principle  of  general  ave- 
rage. In  Pirie  v.  Middle  Dock  Co., 
Watkin  Williams,  J.,  says:— "The 
still  more  recent  case  of  Atwood  v. 
Sellar,  in  the  Court  of  Appeal,  was  a 
further  blow  to  the  supposed  custom 
and  usages  which  were  supposed  to 
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Atwoodv.  S  47.  The  case  was  carried  to  the  Court  of  Ap- 

Sellar  in  the  "^  ^ 

Court  of  Ap-  peal  (q)j  and  was  there  argued  before  Bramwell,  Bag- 
gallay,  and  Thesiger,  LL.J.  One  of  the  arguments 
used  by  counsel  for  the  defendants  was,  that  there  was 
an  inconsistency  on  the  plaintiff's  part,  in  professing  to 
claim  as  general  average  the  entire  expense  occasioned 
by  putting  into  port  and  yet  not  claiming  (presumably 
because  he  had  no  right  to  claim)  the  wages  and  keep 
of  the  master  and  crew  during  the  detention.  This 
argument,  as  will  be  seen,  was  dealt  with  in  the  judg- 
ment. The  Court  of  Appeal  unanimously  confirmed 
the  judgment  of  the  Queen's  Bench  Division.  Their 
judgment  was  delivered  by  Lord  Justice  Thesiger. 

Thesiger,  L,  J,  «« The  question  raised  by  this  appeal,"  said  the  learned  judge, 

"  is,  whether  in  the  case  of  a  vessel  going  into  port  in  consequence  of 
an  injury  which  is  itself  the  subject  of  general  average,  the  expenses 
of  warehousing  and  reloading  goods  necessarily  unloaded  for  the 
purpose  of  repairing  the  injury,  and  expenses  incurred  for  pilotage 
and  other  charges  on  the  vessel  leaving  the  port,  are  the  subject  of 
general  average  also. 

''  The  matter  came  before  the  court  below  in  the  form  of  a  special 
case,  and  upon  it  the  court  decided  in  favour  of  the  plaintiffs,  who 
assert  that  the  expenses  in  question  are  the  subject  of  general  average. 
The  special  case  states  a  long-continued  practice  of  British  average 
adjusters,  in  adjusting  losses  in  cases  where  ships  have  put  into  port 
to  refit,  whether  such  putting  into  port  has  been  occasioned  by  a 
general  average  sacrifice  or  a  particular  average  loss,  to  treat  the 
expense  of  discharging  the  cargo  as  general  average ;  and  the  expense 
of  warehousing  it  as  particular  average  on  the  cargo,  and  the  expense 
of  the  re-shipment  of  the  cargo,  pilotage,  port  charges,  and  other 
expenses  incurred  to  enable  the  ship  to  proceed  on  her  voyage,  as 
particular  average  upon  the  freight.    It  was  not,  however,  and  could 

differ  and  distinguish  the    law   of  ciplesof  the  common  law  of  England, 

general  average  iu    England  from  embracing  within  it  the  principles  of 

that    universally    accepted,   and   it  the  general  maritime  law.''   (44  L.  T. 

might  now  be  fairly  established  that  426.) 

this  important  branch  of  our  com-  {q)  5  Q.  £.  D.  286. 

mercial  law  is  governed  by  the  prin- 
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not  reasonably  be  contended  for  the  defendants,  that  the  practice 
could  be  put  so  bigh  as  a  custom  impliedly  incorporated  in  the  con- 
tract between  the  parties ;  and  during  tbe  course  of  the  argument  we 
intimated  our  opinion,  founded  on  the  language  of  the  special  case 
with  regard  to  this  practice,  and,  especially,  the  language  of  the  fifth 
paragraph  (r),  that  the  question  between  the  parties  must  be  decided 
in  accordance  with  legal  principles  and  authority  which  the  practice 
of  the  average  adjusters  professes  to  follow. 

"As  a  matter  of  principle,  we  are  clearly  of  opinion  that  the  Princdple: 
judgment  of  the  majority  of  the  court  below  in  favour  of  the  plaintiffs  ^^te  and  * 

was  right.     The  principle  which  underlies  the  whole  doctrine  of  consequential, 

7  ,  caused  by 

general  average  contribution  is  that  the  loss,  immediate  and  conse-  sacrifice,  is 

quential,  caused  by  a  sacrifice  for  the  benefit  of  cargo,  ship,  and  "^^'^y*"- 
freight,  should  be  borne  by  all.  This  principle  is,  in  the  abstract, 
conceded  by  counsel  for  the  defendants,  and  its  application  to  the 
present  case  is  admitted  to  the  extent  of  allowing  the  expenses  of 
unloading  the  goods,  for  the  purpose  of  doing  the  necessary  repairs  to 
the  vessel  to  enable  it  to  proceed  on  its  voyage,  to  be  the  subject  of 
general  average  contribution;  but  they  attempt  to  distinguish  such 
expenses  from  those  of  warehousing  and  reloading  the  cargo,  and  of 
outward  port  and  pilotage  charges,  by  the  suggestion  that  the  common 
danger  to  the  whole  adventure  is  at  an  end  when  the  goods  are  un- 
loaded ;  and  that  general  average  ceases  at  the  point  of  time  when 
the  common  danger  is  at  an  end.  The  proposition  is,  as  will  appear 
later,  soimd  when  applied  to  cases  in  which  a  ship  is  damaged  by  a 
peril  of  the  sea,  and,  before  any  voluntary  sacrifice,  such  as  putting 
into  an  intermediate  port,  is  made,  the  goods  are  unshipped  and  in 
safety ;  but  its  application  to  a  case  like  the  present  is  not  admissible. 
A  vessel  which  has  put  into  port  to  repair  an  injury  occasioned  by  a  Does  dis- 
general  average  sacrifice  may  be,  and  generally  is,  when  in  port,  in  cari?o*came 
perfect  safety;  and  if  by  the  expression  'common  danger'  be  meant  within  that 
danger  of  actual  injury  to  vessel  and  cargo,  there  is  no  more  danger 
to  the  goods  when  on  board  the  vessel  being  in  port  than  when  stowed 
in  a  warehouse  on  shore ;  and,  indeed,  in  many  cases  only  a  portion 
of  the  goods  is  removed  from  the  vessel  in  order  to  do  the  repairs  to 

(r)  The  fifth  paragraph  is — '  *  Aver-  holds  meetings  from  time  to  time  at 

age  adjusters  regulate  their  rules  of  which  the  rules  of  practice  are  dis- 

practice  in  accordance  with  what  they  cussed  and  altered  or  modified  with 

consider  are  the  legal  principles  ap-  reference  to  legal  decisions."    (4  Q. 

pHcable  to  the  subject.    There  is  an  B.  D.  at  p.  343.) 
association  of  average  adjtisters  which 

L.  O 
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If  it  does,  so 
does  reload- 
ing. 


The  whole 
thing,  in  and 
out,  ia  one 
operation. 


Objection:  if 
BO,  why  not 
claim  crew*s 
wages  and 
provisions  ? 


her,  while  the  remainder  of  the  goods  is  left  on  board.  If,  on  the 
other  hand,  by  '  common  danger'  be  meant  the  danger  of  the  vessel, 
with  her  cargo,  being  prevented  from  prosecuting  her  voyage,  then 
there  is  no  more  reason  why  the  expenses  of  warehousing  and  re- 
loading, and  the  expenses  incurred  for  pilotage  and  other  charges 
paid  in  respect  of  the  vessel  leaving  port  and  proceeding  on  her 
voyage,  should  not  constitute  general  average,  than  there  is  reason 
for  saying  that  unloaded  and  warehoused  goods  should  not  contribute, 
as  it  is  clear  in  a  case  of  voluntary  sacrifice  that  they  must,  to  the 
expenses  of  the  necessary  repairs"  [i  e.,  general  average  repairs]  **  to 
the  vessel.  Both  classes  of  expenses  are  extraordinary  expenses  con- 
sequent upon  the  voluntary  sacrifice,  and  necessary  for  the  due  prose- 
cution of  her  voyage  by  the  vessel  with  her  cargo.  Neither  class  can, 
as  a  general  proposition,  be  said  to  be  incurred  exclusively  for  the 
benefit  of  either  ship  or  cargo.  In  some  cases  it  might  be  for  the 
interest  of  a  shipowner  to  terminate  the  voyage  at  the  port  where  the 
vessel  puts  in  to  repair  a  disaster,  while  it  might  be  all-important  for 
the  goods-owner  to  have  his  goods  carried  on  by  the  same  vessel. 
In  other  cases  the  position  of  the  parties  might  be  reversed ;  bfU 
however  this  may  be,  the  going  into  port,  the  unloading ,  tcarehousing,  and 
reloading  of  the  cargo,  and  the  coming  out  of  port,  are,  at  all  events,  parts 
of  one  act  and  operation,  resolved  upon,  and  carried  through,  for  the 
common  safety  and  benefit,  and  properly  to  be  regarded  as  continuous. 
The  shipowner  is  at  least  entitled  to  reship  the  goods  and  prosecute 
his  voyage  with  them ;  and  the  expenses  necessary  for  that  purpose, 
being  ex  hypothesi  consequent  upon  a  damage  voluntarily  incurred 
for  the  general  advantage,  should  legitimately  be  the  subject  of 
general  average  contribution ;  or,  to  use  the  language  of  Lord  Ten- 
terden  in  his  work  on  Shipping,  *  If  the  damage  to  be  repaired  be 
itself  an  object  of  contribution,  it  seems  reasonable  that  all  expenses 
necessary,  although  collateral  to  the  reparation,  should  also  be  ob- 
jects of  contribution ;  the  accessory  should  follow  the  nature  of  its 
principal.' 

''  But  it  is  said  for  the  defendants  that  if  this  be  so,  and  the  prin- 
ciple be  carried  out  to  its  logical  consequences,  expenses  incurred  for 
wages  and  provisions  should  equally  form  the  subject  of  general  aver- 
age ;  and  if  it  is,  as  they  suggest,  undeniable  that  they  do  not,  the 
principle  must  itself  either  be  faulty,  or  at  least  not  recognized  in 
English  law.  As  a  matter  of  fact,  it  is  extremely  doubtful  whether 
the  expenses  for  wages  of  crew  or  provisions  in  a  port  of  refuge  have 
ever  been  disallowed  by  our  courts,  as  constituting  a  daim  for  general 
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average,  in  a  case  where  the  ship  has  put  into  the  port  to  repair 
damage  itself  belonging  to  general  average ;  but,  even  if  the  assertion 
were  correct,  the  conclusion  drawn  would  by  no  means  foUow.  That 
the  principle  in  question  is  not  faulty  we  have  endeavoured  to  show  in 
the  observations  already  made,  and  the  view  we  have  taken  upon  the 
point  is  strongly  confirmed  by  the  fact  that  it  is  recognized  and  carried 
to  its  so-called  logical  consequences  as  regards  the  wages  of  crew  and 
provisions  in  all  other  countries  than  our  own.  That  the  principle  is 
not  recognized  in  English  law  is  not  proved  by  showing  that  expenses 
incurred  for  wages  of  crew  and  provisions  have  been  under  certain 
circumstances  disallowed  as  the  subject  of  general  average,  unless  it 
be  shown — which  it  has  not  been  to  us — at  the  same  time  that  they 
have  been  disallowed  upon  grounds  that  negative  the  principle ;  and  it 
is  disproved  if  it  be  found  that,  notwithstanding  such  allowance  "  {_qu, 
disallowance],  ''  the  expenses  in  question  in  this  case  have  been  allowed. 
All  that  in  such  a  case  can  be  said  is,  that  either  the  courts  have  made 
a  mistake  in  limiting  the  application  of  the  principle,  or  that  its  limita- 
tion is  due  to  some  real  or  supposed  rule  of  public  policy. 

*'If,  then,  the  question  before  us  stood  only  upon  principle,  we 
should  have  no  hesitation  in  deciding  it  according  to  the  principle  we 
have  stated,  and  it,  at  least,  may  fairly  be  asked  what  other  principle, 
if  it  be  not  correct,  is  to  be  substituted  in  its  place.  But  the  autho- 
rities remain  to  be  considered"  («). 

The  learned  judge  then  proceeded  to  give  a  careful 
analysis  of  the  conflicting  decisions  and  dicta  above  re- 
ferred to,  and  concluded  as  follows : — 

'*  The  result  of  this  review  of  the  authorities  is  to  confirm  the 
opinion  which,  apart  from  authority,  we  entertain  and  have  already 
expressed  upon  the  question  submitted  to  us.  The  practice,  then,  of  Practice  of 
the  average  adjusters,  as  stated  in  the  special  case,  appears  to  us  to  be  ^^^j^ters. 
neither  founded  on  true  principles,  nor  to  be  in  accordance  with  the 
views  of  the  text- writers,  and,  so  far  as  there  is  case  authority  upon  the 
matter,  it  appears  to  us  to  be  opposed  to  legal  decisions.  It  is  a  prac- 
tice, too,  which  has  not  been,  as  the  practice  in  Stewart  v.  West  India 
and  Pacific  Steamship  Company  {t)  was,  made  a  part  of  the  contract 
between  the  parties,  and  therefore  constitutes  no  impediment  to  our 
giving  effect  to  the  objections  to  its  validity ;  and  in  deciding  as  we  do, 

(«)  Aiwood  V.  Sdlar,  6  a  B.  D.         (0  L.  E.  8  Q.  B.  88. 
286,  at  pp.  288—291. 
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tliat  the  judgment  of  the  majority  of  the  court  below  was  right  and 
should  be  affirmed,  it  is  satisfactory  to  us  to  know  that  the  law,  as  laid 
down  in  the  judgment  of  the  court  below  and  of  this  court,  is  placed 
upon  a  footing  which  more  nearly  assimilates  it,  in  matters  in  which 
assimilation  is  desirable,  to  the  law  obtaining  in  other  mercantile 
communities  "  (t^). 

Svmd»M  V.  §  48.  This  decision  was  regarded  as  conclusive  on  the 

question  immediately  before  the  courts,  where  the  ship 
had  put  into  port  on  account  of  a  sacrifice,  and  no  attempt 
was  made  to  carry  the  case  up  to  the  House  of  Lords. 
It  was  not  so  clear,  however,  whether  the  change  of 
practice  was  to  stop  here,  or  whether  it  should  be  ex- 
tended, as  consistency  seemed  now  to  require,  to  the  cage 
of  putting  in  on  account  of  accidental  damage  to  be 
repaired.  An  early  opportunity  was  taken  to  bring  this 
question  before  the  courts,  in  the  form  of  a  test  case. 

This  time  nothing  was  to  be  left  to  chance,  and  there 
were  to  be  no  admissions.  The  advocates  of  the  custom 
of  Lloyd's  thought  they  had  made  a  mistake  in  treating 
this  custom  as  a  mere  practice  of  average  adjusters. 
Having  got  a  fair  and  straightforward  case,  where  the 
facts  were  simple,  they,  as  defendants  representing  the 
cargo,  resisted  the  claim  made  on  them  for  their  share, 
as  general  average,  of  the  items  in  dispute,  namely,  the 
cost  of  warehousing  and  reloading  the  cargo,  and  of  the 

Plea  of  cus-  expenses  of  quitting  the  port  to  resume  the  voyage.  This 
they  did  on  the  twofold  plea :  first,  of  custom ;  secondly, 
of  principle.  Their  first  plea  was,  that  there  was  a  cer- 
tain ancient  and  well-known  custom  amongst  shipowners, 
shippers,  and  consignees  of  cargo,  assured,  underwriters, 
and  average  adjusters,  applicable  to  voyages  from  Ran- 
goon to  Liverpool  (this  being  the  voyage  in  Ihe  case),  in 
virtue  of  which,  when  a  ship  puts  into  a  port  of  refuge 

(tt)  Atwood  y.  Sellar,  6  Q.  B.  D.  286,  at  p.  299. 
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to  repair  accidental  damage  to  the  ship,  the  cost  of  ware- 
housing  the  cargo  (meaning  the  warehouse-rent)  was 
chargeable  as  a  particular  charge  upon  the  cargo,  and 
the  expense  of  reloading  it  and  the  outward  port  charges 
and  pilotage  to  sea,  were  chargeable  as  a  particular 
charge  on  the  freight.  This  custom  they  proposed  to 
prove  by  evidence  before  a  jury.  Secondly,  they  pleaded  Plea  on  pnn- 
that,  independently  of  the  custom,  this  mode  of  treating 
the  expenses  in  question  was  right  in  principle.  This 
second  plea,  however,  would  obviously  not  need  to  be 
discussed  if  the  defendants  succeeded  in  eptablishing  the 
first. 

The  facts  were  these : — The  ship  Ola/  Trygvason^  Facta, 
owned  in  Norway,  on  a  voyage  with  a  cargo  of  rice  from 
Rangoon  for  Liverpool,  sprung  a  dangerous  leak  in  bad 
weather,  which  obliged  the  captain,  for  the  safety  of 
ship  and  cargo,  to  put  into  Rangoon  for  repair.  When 
in  port  the  cargo  was  necessarily  landed  in  order  to 
repair  the  ship,  and  also,  as  was  pointed  out  in  the 
House  of  Lords,  but  not  till  then,  for  its  own  preserva- 
tion :  it  was  warehoused,  and  after  the  ship  had  been 
repaired  it  was  re-shipped. 

One  point  in  the  case,  which  was  not  noticed  until  Part  freight 
the  case  reached  the  House  of  Lords,  and  then  was  so  vanoe. 
handled  as  to  have  a  very  remarkable  effect,  was  this : 
a  portion  of  the  freight  had  been  paid  in  advance,  and 
therefore,  in  accordance,  likewise,  with  the  custom  of 
Lloyd's,  a  corresponding  proportion  of  the  cost  of  reload- 
ing, and  of  the  outward  port  charges,  had  been  debited 
in  the  defendant's  adjustment,  not  to  the  shipowner,  but 
to  the  charterer,  on  the  ground  that  the  advance,  under 
the  terms  of  the  charter,  threw  the  risk  of  the  freight,  in 
respect  of  the  sum  advanced,  upon  the  charterer. 

The  fight   began,  naturally,  on  the  evidence  of  Evidenoe  of 
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adjusteM,  &c.  custom.     This  was  tried  at  Guildhall,  before  Mr.  Justice 

aa  to  oustom.  ' 

Lopes.  A  number  of  average  adjusters,  underwriters,  and 
others,  were  called  to  give  evidence  of  the  supposed  custom 
of  trade.  None  of  them,  however,  it  appears,  were  able  to 
get  higher  than  a  practice  of  average  adjusters,  accepted 
no  doubt  by  the  parties  interested,  but  accepted  only 
because  they  believed,  apparently  as  a  matter  of  faith  for 
the  most  part,  that  such  was  the  law.  When  this 
evidence  was  concluded,  counsel  for  the  plaintiff  ap- 
^i'f*!  •^.  pealed  to  the  learned  judge  to  say  whether  there  was 
any  evidence  of  a  custom  to  go  to  the  jury ;  and  he  ruled 
that  there  was  not.  The  evidence,  he  said,  amounted 
only  to  this,  that  average  adjusters  regulated  their  prac- 
tice by  what  they  believed  to  be  the  law,  and  that  this 
practice  varied  from  time  to  time.  He  therefore  with- 
drew the  case  from  the  jury  {x\ 

A  rule  was  thereupon  obtained  for  reviewing  the 
decision  of  the  learned  judge,  and  this  was  argued  before 
Grove  and  Mathew,  JJ.,  in  the  Queen's  Bench  Division. 
Both  judges  were  of  opinion  that  Lopes,  J.,  was  right. 

Grove^  /.  <<  The  question,"  said  Grove,  J.,  *'  was,  whotlier  this  practice  could 

bo  said  to  be  such  a  mercantile  custom  as  must  be  read  into  and  in- 
corporated into  the  contract,  so  as  to  bind  the  parties.  In  his  opinion, 
it  had  none  of  the  general  characteristics  of  a  custom,  either  in  its 
origin  or  growth.  It  was  merely  the  practice  of  certain  skilled  men, 
which,  if  applied  generally,  would  enable  experts  really  to  alter  the 
law  of  the  land.  He  was  of  opinion,  moreover,  that  the  case,  so  far 
as  the  point  for  their  decision  was  concerned,  was  governed  by  the 
case  of  Attvood  v.  Sellar^  and  that  the  distinctions  which  Mr.  Butt 
had  contended  for  between  that  case  and  the  present  did  not  apply  to 
the  consideration  whether  the  alleged  custom  was  to  have  the  force  of 
law.  In  that  case  the  majority  of  the  judges  in  the  court  below,  and 
the  Court  of  Appeal  afterwards,  absolutely  discarded  the  practice  of 
average  adjusters.  Without,  therefore,  absolutely  expressing  any 
opinion  whether  the  charges  should  be  general  or  particular  average, 

(«)  Times,  4  April,  1882. 
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lie  was  of  opinion  that  the  learned  judge  at  the  trial  was  right  in  hold- 
ing that  there  was  no  reasonable  evidence  of  a  usage  controlling  the 
contract,  and  that  the  rule  must  be  discharged." 

Mathew,  J.,  gave  judgment  to  the  same  effect. 

''  In  his  opinion,"  he  said,  "  the  evidence  justified  a  clearer  and  Mathetp,  J, 
more  conclusive  inference  against  the  existence  of  any  usage  of  trade 
grounded  on  the  practice  of  average  adjusters  than  that  embodied  in 
the  findings  of  the  arbitrator  in  Atwood  v.  Sellar.  All  the  witnesses 
seemed  to  agree  that  it  was  the  duty  of  English  average  adjusters  to 
prepare  their  statements-  in  accordance  with  the  law,  and  that  they 
were  employed  by  mercantile  men  for  this  purpose,  and  that  it  was 
their  custom  to  adapt  their  custom  to  the  law  as  laid  down  by  the 
court,  and  to  correct  their  practice  from  time  to  time  when  it  was 
shown  not  to  be  conformable  to  legal  principles.  In  his  opinion,  there- 
fore, the  learned  judge  was  right  in  his  opinion ;  and  he  would  add, 
that  he  thought  it  would  be  matter  of  regret  if  English  average 
adjusters  were  embarrassed  in  their  efforts  to  emancipate  themselves 
from  the  mistakes  of  their  predecessors  by  the  suggestion  that  these 
mistakes  were  now  embodied  in  the  mercantile  law,  and  could  be  set 
right  by  no  easier  method  than  by  an  act  of  the  legislature.  He 
desired,  further,  to  guard  himself  from  being  supposed  to  pronounce 
any  opinion  upon  the  law  "  (y). 

No  attempt  was  made  to  appeal  against  this  deci-  zopes,  /.,  on 
sion.  The  next  step,  therefore,  was  to  obtain  the  judg-  prinoipL^ 
ment  of  Lopes,  J.,  on  the  second  plea ;  that  is,  on  the 
question  whether  the  practice  referred  to  was  right  in 
.  principle.  As  to  this  the  learned  judge,  after  hearing 
the  arguments,  decided  against  the  defendants.  He  was 
bound,  he  said,  by  the  decision  in  A  twood  v.  Sellar^  for 
he  could  see  no  practical  distinction  between  the  two 
cases.  "  The  putting  into  a  port  of  refuge,  if  necessary, 
is  an  act  of  voluntary  sacrifice,  undertaken  for  the 
common  benefit  of  the  adventure,  ship,  cargo,  and 
freight,  and  I  think  every  expense  consequent  upon  it, 
incurred  to  enable  the  ship  afterwards  to  proceed  safely 

(y)  Times,  10  June,  1882. 
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on  her  voyage  with  her  cargo  so  as  to  earn  the  freight, 
is  incurred  for  the  common  benefit  of  the  adventure,  and 
is  chargeable  to  general  average  "  (0). 

This  question  was  carried  to  the  Court  of  Appeal. 
In  this  court,  for  the  first  time  in  this  litigation,  judg- 
ment was  given,  by  the  majority,  for  the  defendants. 
The  importance  of  the  decision,  and  the  fact  that  there 
are  important  variations  in  the  judgments,  renders  it 
necessary,  in  spite  of  their  great  length,  to  set  them  forth 
here  pretty  fully. 

Brett,  M.  B.,  at  the  outset  of  his  judgment,  laid  it  down  that  in  this 
case  the  unloading  of  the  cargo  was  necessary  in  order  that  the  ship 
might  be  repaired,  but  not  necessary  on  account  of  any  damage  to  be 
suffered,  or  of  any  damage  already  suffered,  by  the  cargo  (a).  He  then 
attacked  with  much  vigour  a  theory  which  had  been  set  up  in  argument 
for  the  plaintiff,  namely,  that  all  expenses  for  the  common  henefty  in  the 
sense  of  being  necessary  for  the  completion  of  the  common  adventure,  or 
carrying  the  cargo  to  its  destination  in  the  ship,  were  the  subjects  of 
general  average.  For  "  benefit,"  said  the  learned  judge,  read  **  pre- 
servation ;"  for  *'  common  adventure,"  read  "  ship,  freight,  and  cargo." 
If  the  terms  used  meant  any  more  than  this,  the  theory  set  up  would 
be  an  extension  of  the  governing  principle  laid  down  by  Lawrence,  J., 
in  Birkley  v.  Presgrave  {b)  \  **  but  if  the  proposition  of  Mr.  Justice 
Lawrence,"  said  the  learned  judge,  "is  the  true  and  accepted  law  of 
England,  as  I  think  it  is,  no  court  now  existing  has  power  to  alter 
that  principle  while  it  is  the  law  "(c).  This  principle  the  learned 
judge  explains  in  a  very  remarkable  manner,  and  this  explanation  fur- 
nishes the  keynote  of  his  judgment.  If  he  is  right,  and  if  this  expla- 
nation is  to  be  adopted  throughout  the  law  of  general  average,  we 
certainly  have  all  been  wrong  hitherto.  **  This  proposition,"  says  the 
learned  judge,  "road  with  regard  to  expenses,  will  read  thus:  all 
loss  which  arises  in  consequence  of  extraordinary  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo  comes  within  general 
average.  But  the  loss  which  arises  from  an  expense  is  the  expense  itself. 
Therefore  we  must  read  thus :  every  expense  incurred  for  the  preser- 


(z)  Svendsen  v.  Wallace,  II  Q.  £. 
D.  616. 
(a)  13  a  B.  D.  at  p.  71. 


(ft)  1  East,  220. 

(c)  Svendsen  v.    Wallace,  13  Q,  B. 
D.  69,  at  p.  76. 
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yation  of  the  ship  and  cargo  comes  within  general  average.  Applying 
this  rule  in  its  ordinary  sense  to  each  item  successively  claimed  as  an 
item  of  expenditure  in  respect  of  which  a  general  contribution  in  any 
given  case  is  due,  the  question  must  be,  Was  this  item  of  expenditure, 
at  the  moment  it  was  incurred,  incurred  for  the  safety  of  both  the  ship 

and  cargo?  (r;^) 

**  We  have  to  apply  the  rule,  as  stated  by  Mr.  Justice  Lawrence,  to 
the  case  of  a  ship  putting  into  a  port  of  distress  for  repairs  in  conse- 
quence of  damage  done  by  sea  perils.  If  there  is  danger  to  the 
preservation  of  both  ship  and  cargo  from  destruction  if  the  ship 
remains  at  sea,  the  act  of  putting  into  port  to  repair  is  an  extraordinary 
act,  which  may  well  be  called  a  general  average  act.  If  in  order  to  do 
that  act  an  expenditure  is  reasonably  incurred,  that  expenditure  is  a 
general  average  expenditure.  If  in  order  to  do  that  act,  towage, 
pilotage  or  inward  dues  must  be  paid,  those  expenditures  are  all  and 
each  general  average  expenditures.  When  the  ship  is  in  the  port  of 
distress  for  repair,  other  acts  are  often  done,  and  other  expenditures 
are  often  incurred,  which  must  each  be  considered.  Each  of  these 
must  be  considered  as  if  it  were  the  sole  act  or  expenditure,  and  also 
whether  it  may  be  treated  as  a  part  of  another  act  or  expenditure. 
When  the  ship  is  in  the  port  of  distress,  it  often  happens  that  the 
cargo  is  unloaded  and  warehoused,  or  otherwise  protected,  and,  if 
necessary,  manipulated ;  the  ship  is  repaired,  the  cargo  is  reloaded, 
the  ship  is  taken  out  to  sea,  and  proceeds  on  her  voyage.  When  the 
ship  and  cargo  are  in  the  port,  both  may  still  be  in  danger  of  destruction, 
or  the  ship  alone,  or  the  cargo  alone.  If  both  ship  and  cargo  are  in 
danger,  it  is  impossible  to  conceive,  as  a  fact,  that  anything  which  can 
substantially  be  called  repairs  can  be  done  to  the  ship  whilst  the  carg^ 
is  in  her.  The  cargo  must  then  be  landed  for  the  safety  of  both.  But 
the  ship  alone  may  be  in  danger,  as,  for  instance,  of  breaking  her  back 
on  a  falling  tide  if  the  cargo  be  left  in  her,  though  the  cargo  from  its 
nature  would  not  be  in  danger.  In  such  a  case  the  cargo  must  be 
landed  solely  for  the  safety  of  the  ship.  The  cargo  alone  may  be  in 
danger,  as  if  the  injured  ship  be  on  the  ground  and  safe,  but  the  cargo 
be  perishable  if  wetted,  then  the  cargo  must  be  landed,  but  solely  for 
the  safety  of  the  cargo.  Or  it  may  be  necessary  to  land  the  cargo, 
though  neither  it  nor  the  ship  be  in  immediate  danger,  or  though  the 
ship  only  be  in  danger,  because  the  injury  to  the  ship  cannot  be 
repaired  without  the  removal  of  the  cargo.  In  the  first  case  the  cost 
of  unloading — treating  the  unloading  as  within  itself  the  sole  act 

{d)  13  Q.  B.  D.  at  p.  73. 
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done — is  clearly  a  general  average  expenditure.  In  the  second,  third, 
and  fourth  cases  the  expenditure,  treated  as  if  it  were  the  cost  of  the 
sole  act  done,  cannot  be  a  general  average  expenditure.  But  we  must 
consider  whether  any  of  the  three  can  be  treated  as  part  of  another 
act  which  is  a  general  average  act.  The  only  act  to  which  they  can  be 
referred  is  the  act  of  going  into  port  to  repair.  In  the  second  and 
third  cases  which  arise,  whether  the  repairs  to  the  ship  could  or  could 
not  be  done  as  a  matter  of  carpentering  without  the  cargo  being 
removed,  it  cannot  be  truly  said  that  the  landing  of  the  cargo  is  a  part 
of  the  act  of  going  into  port  to  repair.  In  the  fourth  case,  if  you 
take  the  act  of  sacrifice  to  be  not  merely  the  going  into  port,  but 
the  going  into  port  to  repair,  and  if  the  one  act  be  the  going  into 
port  to  repair,  and  the  repair  cannot  be  done  without  the  landing 
of  the  cargo,  which  is  the  hypothesis,  then  the  landing  of  the  cargo 
is  a  part  of  the  act  of  going  into  port  to  repair.  It  is  a  part  of  the 
act  which  is  done  in  order  to  put  the  ship  in  such  a  position  that  she 
can  be  repaired,  which  is  the  real  meaning  of  the  colloquial  maritime 
phrase,  '  going  in  to  repair.'  The  expression  then  is,  going  in  for 
repairs.  The  real  accurate  meaning  is,  going  in  to  be  repaired,  or 
going  in  so  as  to  be  in  a  position  which  will  enable  her  to  be  repaired. 
The  landing  of  the  C€irgo  in  such  case  is,  upon  the  hypothesis,  so 
necessary  a  part  of  the  act  of  taking  the  ship  into  port  so  as  to  be  in  a 
position  to  be  repaired,  that  such  act  cannot  be  said  to  be  usefully 
completed  until  the  cargo  is  landed.  This  fourth  case  has  always  been 
treated  as  if  the  going  into  port  to  repair  was  one  act,  and  as  if  that 
were  the  one  act  of  sacrifice.  The  cost  of  unloading  has  conse- 
quently in  such  case  always  been  allowed  as  a  general  average  expen- 
diture. Treated  in  this  way,  which  seems  to  be  a  not  unreasonable 
way  of  treating  the  case  as  matter  of  business,  the  allowance  of  the 
item  is  not  against  the  principle  of  law,  and  therefore  is  rightly 
allowed." 

Coming  now  to  the  subsequent  expenses,  the  learned  judge  con- 
tinues :— '*  When  the  cargo  is  landed,  it  may  or  may  not,  according  to  its 
own  nature,  or  the  circumstances  of  the  locality,  require  to  be  ware- 
housed or  otherwise  protected.  It  may,  in  consequence  of  partial 
damage  already  suffered,  or  from  its  own  nature,  require  for  its  own 
safety  to  be  manipulated,  as,  for  instance,  to  be  unpacked  or  dried ; 
but  such  acts  cannot  possibly  be  necessary  for  the  safety  or  preserva- 
tion of  the  ship.  She  is  at  that  moment  safe  or  unsafe ;  but  these  acts 
cannot  contribute  in  any  way  to  her  safety  if  she  is  unsafe.  They 
cannot  be  said  to  be  a  part  of  the  act  of  going  into  port  to  repair ;  they 
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liaye  no  reference  to  tlie  act  of  repairing,  or  of  putting  the  ship  into  a 
position  in  which  she  can  be  repaired.     They  are,  therefore,  not  within 
the  principle.     The  repairing  of  the  ship  has  nothing  to  do  with  the 
safety  of  the  cargo ;  it  is  done  in  respect  of  the  ship  alone.     The 
reloading  of  the  cargo  and  the  outward  expenses  are  expenses  of  acts 
done  when  both  ship  and  cargo  are  safe  from  existing  danger,  and  are, 
therefore,  not  within  the  rule.     They  cannot  be  said  to.be  a  part  of 
the  act  of  placing  the  ship  in  a  position  to  be  repaired.     Unless,  there-  Conduaion. 
fore,  we  are  bound  by  authority  to  hold  otherwise,  I  am  of  opinion 
that,  according  to  the  law  of  England,  when  a  ship  is  obliged,  for  the 
safety  of  ship  and  cargo,  to  go  into  and  goes  into  a  port  of  distress  in 
order  to  repair  damage  done  by  sea  peril,  the  expenses  of  going  into 
the  port  are  general  average  expenses ;  that  if  it  is  necessary  for  the 
safety  of  both  ship  and  cargo  to  unload  the  cargo,  or  if  it  is  necessary 
to  unload  the  cargo  in  order  to  repair  the  ship,  though  it  is  not  neces- 
sary for  the  safety  of  the  cargo,  the  expense  of  unloading  the  cargo  is 
a  general  average  expense  ;  but  if  the  unloading  of  the  cargo  is  not  for 
either  of  these  causes  the  expense  of  unloading  is  not  a  general  average 
expense.     I  am  of  opinion,  in  the  same  way  and  in  the  same  case,  that 
the  expenses  of  warehousing,  guarding,  or  manipulating  the  cargo,  of 
repairing  the  ship,  of  reloading  the  cargo,  of  taking  the  ship  out  of 
port,  of  the  charges  of  going  out  of  port,  are  not  general  average 
expenses  "  (/). 

The  learned  judge  then  gives  his  reasons  for  not  considering  him-  Effect  of 

self  bound  by  the  decision  in  AticoodY.  Sellar  (g) : — *'  If  with  ordinary  ^{^^^' 
•^  .  Sellar  con- 

rules  that  case  binds  us,"  he  said,  ^^  I  will  not  hesitate  to  obey  it,  sidered. 
though  with  deference  I  could  not  have  agi*eed  with  it.  .  .  .  I  do 
not  think  that  the  real  ground  of  the  decision  in  At  wood  v.  Sellar  (y) 
in  the  Court  of  Appeal  was,  that  all  the  acts  done  in  a  port  of  distress 
are  one  continued  act.  What  is  the  one  act  ?  By  what  name  can  it 
be  expressed?  Warehousing  the  cargo,  reloading  it,  going  out  of 
port,  cannot  be  said  to  be  parts  of  the  act  of  taking  the  ship  into  port 
in  order  to  enable  her  to  be  repaired.  Beloading  the  cargo  and  taking 
the  ship  out  of  port,  when  the  ship  is  repaired,  cannot  be  parts  of  the 
act  of  repairing  the  ship.  The  real  ground  of  the  decision  was,  I 
think,  that  where  the  putting  into  port  for  repairs  is  the  necessary 
consequence  of  a  previous  general  average  sacrifice,  the  law  of  England 
is  as  elastic  in  respect  of  the  subsequent  acts  done  and  expenses 


(/)  Svendsen  y.  Wallace,  13  Q.  B.  {g)  4  Q.  B.  D.  342 ;  6  Q.  B.  D. 

D.  69,  at  p.  77.  286. 
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incurred  in  the  port  aa  the  American  and  other  laws  are  stated  to  be 
in  all  cases  of  a  ship  necessarily  putting  into  a  port  of  distress  to 
repair.  And  for  that  proposition  there  were,  before  the  decision  in 
Atwood  V.  Sellar  (A),  many  weighty  dicta  by  English  writers  of  autho- 
rity and  English  judges,  but  all  which  dicta  drew  a  distinction  between 
the  going  into  a  port  of  distress  in  consequence  of  a  voluntary  sacrifice, 
and  of  putting  into  port  in  consequence  of  a  particular  average  damage. 
I  adopt  that  distinction  because  I  do  not  think  that  we  are  bound  in 
the  present  case  by  the  decision  in  Atwood  y,  Sellar  {h)^  and  the  pro- 
priety of  that  decision,  with  reference  to  the  facts  on  which  it  was 
decided,  we  are  not  at  liberty  to  question  "  (i). 

Bowen,  L.  J.,  whose  judgment  I  take  next,  as  sub- 
stantially concurring  with  that  of  the  Master  of  the 
Rolls,  said,  after  setting  forth  the  facts  of  the  case — 

•*  It  is  essential  at  the  outset  to  bear  in  mind  two  things — the 
nature  of  every  general  average  sacrifice  and  the  object  of  every  general 
average  contribution.  A  general  average  sacrifice  is  an  extraordinary 
sacrifice  voluntarily  made  in  the  hour  of  peril  for  the  common  preserva- 
tion of  ship  and  cargo.  There  is  no  difference  in  principle  between  a 
mast  voluntarily  cut  away,  an  extraordinary  expenditure  voluntarily 
incurred,  and  extraordinary  loss  of  time  and  labour  voluntarily 
accepted,  provided  that  in  each  case  the  sacrifice  is  made  for  the  com- 
mon safety  in  a  time  of  danger.  Next  as  to  the  object  of  general 
average  contribution.  It  is  to  indemnify  the  person  making  the 
general  average  sacrifice  against  so  much  of  the  loss  caused  directly 
thereby  as  does  not  fall  to  his  own  proportionate  share.  This  pro 
raid  indemnity  will  not  be  complete  without  includiDg  in  the  calcula- 
tion expenses  which,  though  not  themselves  within  the  definition  of 
voluntary  sacrifice,  nevertheless  are  directly  caused  by  a  voluntary 
sacrifice,  and  must,  therefore,  be  recouped  if  the  loss  which  the  sacri- 
fice causes  is  to  be  borne  pro  raid,  *A11  loss,'  says  Mr.  Justice 
Lawrence,  in  the  case  of  Birkley  v.  Presgrave  {k\  *  which  arises  in  con- 
sequence of  extraordinary  sacrifices  made  or  expenses  incurred  for  the 
preservation  of  ship  and  cargo  comes  within  general  average,  and 
must  be  borne  proportionately  by  all  who  are  interested.' 

*'  The  question  whether  extraordinary  expenditure  after  the  entry 


(A)  4  Q.  B.  D.  342 ;  5  Q.  B.  D. 
286. 


{i)  Sveiidsen  v.    Wallace,  13  Q.  B. 
D.  69,  at  p.  78. 
{k)  1  East,  228. 
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into  a  port  of  refuge  is  rightlj  chargeable  to  general  average,  neees-  of  general 
sarilj  depends  on  the  circumstances  of  edch  case.    Each  item  of  ex- 
penditure  which  is  challenged  must  be  considered  on  its  own  merits 
with  reference  to  two  tests.     The  first  test  is,  whether  such  item  itself 
fulfils,  as  against  some  or  all  of  the  interests  to  be  considered,  the 
definition  of  a  general  average  sacrifice ;  the  second  is,  whether  such 
item,  though  not  itself  a  general  average  sacrifice,  is  nevertheless  an 
expenditure  caused  or  rendered  necessary  by  one.     No  supposed  con- 
veniences of  calculation,  and  no  practice  of  average  adjusters,  can 
justify  taking  one  man's  money  to  pay  what  by  law  is  another  man's 
individual  loss"  (/).     The  learned  judge  then  proceeded  to  discuss  and  End  of  adven- 
condemn  the  "  end  of  the  adventure"  theory.     The  only  thing  he  finds  te8t<5^irenCTal 
in  favour  of  it,   in  the  way  of  authority,  is  the  decision  in  Hall  v.  average. 
Janson  (m),  where  it  was  held  that  the  unloading  and  reloading  of  j^^^' 
cargo,  for  the  sake  of  effecting  repairs  upon  the  ship,  might  give  rise 
to  a  liability  to  contribution  on  the  part  of  freight.     "  Since  freight 
perishes,''  he  says,  **if  the  voyage  is  frustrated,  it  may  not  have  been 
unreasonable  to  hold  that  freight  ought  to  contribute  to  the  expenses 
incurred  in  unloading  and  reloading  a  cargo,  the  imloading  of  which 
was  solely  undertaken  for  the  sake  of  repairing  a  ship.     This  limited 
proposition,  with  which  alone  Hall  v.  Janson  (m)  was  concerned,  by 
no  means  warrants  the  conclusion  that  the  cargo  ought  in  turn  to  con- 
tribute whenever  any  expenditure  is  incurred,  not  of  saving  the  vessel 
and  its  contents,  but  merely  for  the  sake  of  prosecuting  the  voyage. 
In  the  subsequent  case  of  Waltheio  v.  Mavrojani  (n),  the  English  doc- 
trine has  been  restated  and  explained,  and  the  language  of  the  court 
in  Harrison  v.  Bank  of  Australasia  (o)  is  to  the  same  effect.     We  have 
been  asked  on  another  and  a  different  principle  to  depart  from  the 
strict  English  theory  in  favour  of  port  of  refuge  expenses  following 
upon  a  particular  average  loss,  upon  the  ground  that  they  all  form  Continnoua 
part  of  a  continuous  operation,  the  whole  of  which  was  contemplated  operation 
by  the  captain  at  the  time  when  he  put  into  port.     The  intentions  of  intentions  of 
the  captain  are  no  doubt  material  in  considering  the  question  whether  ™»8ter,  how 
the  act  done  by  him  was  performed  only  for  the  benefit  of  his  ship,  or  brought  in. 
for  the  common  preservation  of  both  ship  and  cargo.    But  it  does  not 
follow  because  his  intentions  are  examinable  to  this  extent,  that  every- 
thing which  the  captain  intended  in  his  own  mind  to  do  after  common 

(Q  Svendsen  v.  Wallace,  13  Q.  B.  (w)  L.  E.  5  Exch.  116;   ante,  p. 

D.  69,  at  p.  84.  167. 

(m)  4  E.  &  B.  500 ;  24  L.  J.  (Q.  (o)  L.  B.  7  Exch.  50. 
B.)  97. 


206 


PORT  OF  REFUGE  EXPENSES. 


[chap.  V. 


as  general 
ayenge. 


safety  should  have  been  attained,  also  ought  to  be  chargeable  to 
general  average.  Intentions  which  go  beyond  what  is  needed  for 
common  salvation  only  show  that,  in  addition  to  intending  that  which 
was  a  general  average  sacrifice,  it  was  intended  further  to  do  some- 
thing which  was  not  a  general  average,  nor  directly  caused  by  one. 
On  such  a  ground  repairs  of  the  ship  in  port  ought  themselves  to  be 
included,  for  the  captain  probably  intended  these :  though  he  intended 
them  as  a  means  not  of  saving  the  cargo,  but  of  earning  his  own 
*  freight.  In  my  opinion  the  two  tests  which  I  have  enunciated  cannot 
be  qualified  or  extended  so  as  to  embrace  any  such  considerations. 
Grounds  for  <<  The  next  step  is  to  apply  these  two  tests  to  the  case  before  us, 

ward  expenses  ^®  damage  which  the  vessel  here  received,  and  which  compelled  her 
to  put  into  a  port  of  refuge,  being  a  particular  average  loss.  And 
first,  as  to  the  expenses  of  putting  into  port.  Two  views  may  theoreti- 
cally bo  taken  of  the  act  of  putting  into  a  port  in  a  case  like  the  present, 
though  such  expenses  are  now  universally  accepted  as  general  average 
charges.  These  expenses  might  conceivably  be  considered  as  an  ex- 
ception to  the  general  law,  in  virtue  of  which  exception,  though  the 
bearing  up  for  port  was  not  a  general  average  act  of  sacrifice  in  itself, 
its  expenses  are,  for  the  sake  of  public  policy,  universally  recognized 
as  a  subject-matter  of  contribution.  The  other  and  more  general  view 
is,  that  the  bearing  up  for  a  port  is  to  be  treated  as  an  act  of  general 
average  sacrifice,  because  it  is  undertaken  as  a  rule  in  the  hour  of 
danger  for  the  common  safety  of  ship  and  cargo.  (Benecke,  p.  192.) 
For  the  purpose  of  the  present  argument,  I  will  assume  that  the  latter 
view,  which  was  pressed  upon  us  by  the  respondents'  counsel,  is  the 
more  correct.  We  come  then  to  the  unloading  of  cargo  when  the  port 
of  refuge  has  been  reached.  In  practice,  it  has  in  recent  times  become 
common  to  carry  these  unloading  expenses  to  general  average,  both 
where  the  repairs  of  the  vessel  have  been  rendered  necessary  by  a 
general  average  act,  and  where  they  are  rendered  necessary  by  a  par- 
ticular average  loss.  Nor  is  it  necessary  to  discuss  a  practice  which 
may  have  become  inveterate  and  which  is  found  adequate.  Still,  if 
strict  theory  were  to  be  in  each  case  relied  upon,  such  unloading  ought, 
as  it  seems  to  me,  to  be  dealt  with  specifically  in  every  instance  by 
applying  to  it  the  two  tests  I  have  named.  If  necessary  for  the  com- 
mon preservation  of  both  ship  and  cargo,  the  unloading  will  be  in 
itself  a  general  average  sacrifice:  see  The  Copenhagen {p).  If  not  so 
necessary,  it  will  not  in  itself  amount  to  a  general  average  sacrifice  at 
all,  but  it  may  nevertheless  be  properly  included  as  a  subject-matter 

(p)  1  Chr.  Bob.  289. 


Discharging 
cargo. 
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of  contribution  whenever  the  expenditure  is  directly  caused  by  some 
antecedent  act  of  general  average  sacrifice. 

**  It  has  been  maintained  by  some  that  the  unloading,  which  is  Deadlock 
effected  to  enable  the  ship  to  be  repaired  after  a  particular  average  pejl^d. 
loss,  may  properly  be  treated  as  an  act  done  for  the  common  safety  of 
ship  and  cargo,  on  the  ground  that  if  the  cargo  were  not  unloaded, 
ship  and  cargo  woidd  both  be  locked  up  indefinitely,  and  the  voyage 
placed  permanently  in  suspension.  Beserving  to  oneself  the  right  to 
consider  any  special  circumstances  arising  in  other  cases  from  the 
character  of  the  cargo,  or  otherwise,  that  might  render  unloading  ne- 
cessary for  the  preservation  of  both  cargo  and  ship  within  the  meaning 
of  such  test,  I  am  unable  to  adopt  the  theoretical  view  that  unloading 
becomes  an  act  of  sacrifice  simply  because  it  releases  cargo  and  ship 
from  the  deadlock  that  would  otherwise  ensue.  Physical  safety  has 
been  attained,  and  it  appears  to  me  to  be  the  duty  of  the  shipowner, 
under  his  contract  of  affreightment,  either  to  proceed  with  his  voyage 
or  to  land  his  cargo,  unless  it  is  to  be  transhipped  direct.  In  the  case 
of  Plummer  v.  Wildman  {q),  the  unloading  of  the  cargo,  which  was 
necessary  for  the  repairs,  was  charged  to  general  average,  but  in  that 
case  the  repairs,  owing  to  an  antecedent  sacrifice  which  necessitated 
them,  were  themselves  held  to  be  general  average.  In  the  case  of 
Hall  V.  Janson  (r),  where  the  unloading  was  spoken  of  as  chargeable 
to  general  average,  the  question  at  issue  in  the  action  was  as  to  the 
liability  to  contribute  not  of  cargo  but  of  freight.  In  the  present  case 
the  unloading  expenses  have  been  by  common  consent,  and  in  con- 
formity with  a  very  common  practice,  dealt  with  as  the  subject  of 
general  average  contribution,  and  it  is  therefore  unnecessary  to  decide 
what  would  be  in  other  cases  the  law  on  the  point. 

"  The  goods  having  been  landed,  there  is  an  end  of  all  danger  WarehouBing 
common  to  ship  and  cargo.  The  contest  between  the  parties  in  the  °""^fif^- 
present  instance  turns  wholly  on  items  of  expenditure  subsequently 
incurred.  These  cannot  be  brought  into  general  average  on  the 
ground  that  they  are  general  average  sacrifices  in  themselves,  for  the 
hour  of  danger  and  of  sacrifice  is  over.  They  can  only  become  so 
chargeable  if  it  can  be  shown  that  they  are  part  of  the  loss  which  some 
antecedent  act  of  sacrifice  entails.  The  first  item  in  controversy  which 
we  are  asked  to  consider  relates  to  the  warehousing  of  the  cargo. 
Now,  primd  facie  warehousing  the  cargo  is  a  charge  that  ought  to 
be  borne  by  the  cargo,  which  benefits  exclusively  by  it.     It  may,  con- 

(f/)  3  M.  &  S.  482.  (r)  4  E.  &  B.  500 ;   24  L.  J.  (Q. 

B.1  97. 
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ceiyabljy  in  some  cases  have  been  rendered  necessary  by  an  antecedent 
sacrifice,  so  as  to  fall  within  the  definition  of  the  loss  caused  thereby. 
But  the  only  antecedent  sacrifice  in  the  present  case  was  the  putting 
into  port  for  refuge,  and  it  is  difficult  to  see  how,  as  between  ship  and 
cargo,  the  warehousing  of  the  cargo  was  caused  by  the  mere  putting 
into  port.  The  defendants  have  admitted  their  liability  to  bear  the 
charge  in  full.  In  my  opinion  there  is  no  reason  to  treat  the  ware- 
housing in  the  present  case  as  other  than  a  charge  on  cargo. 
Reloading.  <<  "VVe  come  next  to  the  reloading.    Reloading  is  not  an  act  of  sac- 

rifice, for  long  before  it  occurs  both  ship  and  cargo  are  safe.  Is  it  then 
caused  by  any  act  of  sacrifice,  or  is  it  part  of  the  loss,  in  other  words, 
which  an  antecedent  act  of  sacrifice  involves  ?  Where,  for  example, 
a  ship  has  cut  away  a  mast  and  has  put  into  port  to  repair  the  damage 
so  caused,  and  been  compelled,  in  order  to  repair  this  special  damage, 
to  unload  and  to  reload  the  cargo,  it  may  follow,  according  to  the 
decision  in  Aticood  v.  Sellar  («),  that  such  expenses  are  all  part  of  the 
Kot  caoaed  by  loss  involved  in  the  original  sacrifice.  But  in  the  present  instance  the 
^Qrt.  oJily  sacrifice  has  been  the  putting  into  port,  and  the  reloading  ex- 

penses are  not  part  of  the  loss  which  putting  into  port  has  caused,  but 
a  loss  caused  by  the  captain's  decision  to  repair  his  ship  and  to  unload 
and  reload  the  cargo  for  that  purpose  {t).  The  charges  of  reloading 
in  such  a  case  ought  in  principle  to  fall  upon  the  freight,  or  else  upon 
the  freight  and  the  ship  together  if  the  two  interests  are  severed. 
Charges  of  '^  I  come  next  to  the  charges  outward,  and  this  seems  to  me  to 

^^  ^  raise  a  more  difficult  question.  Expenditure  of  this  description  is  not 
in  itself  a  general  average  sacrifice,  but  may  it  not  be  said  that  it  has 
been  caused  by  one,  on  the  ground  that  a  ship  which  goes  into  port 
will  have  to  come  out  again,  and  that  the  former  operation  directly 
causes  the  latter  ?  If  strict  theory  is  to  be  applied,  there  might  seem 
to  be  a  difference  between  the  cases  in  which  the  vessel  has  done 
nothing  in  the  port  of  refuge  between  availing  herself  of  a  temporary 
shelter,  and  the  cases  where  she  puts  in  in  order  to  repair  damage, 
and  because  it  was  not  safe  for  her  to  continue  her  voyage  without 
Oatward  such  repairs.     In  the  former  case,  where  shelter  alone  is  sought,  the 

t    Mff^^J   vessel  might  plausibly  be  said  to  come  out,  because  she  previously 
average.  went  in.     In  the  latter  case,  where  she  puts  in  for  repairs,  the  proxi- 

(«)  4  Q.  B.  D.  342;   5  Q.  B.  D.  that  the  shipowner  is  bound,  if  ho 

286.  can,  to  repair  his  ship  and  complete 

(<)  This  apparently  implies  the  re-  his  contract.     (See  j?o«<,  pp.  234,  235, 

jection  of  the  theory  maintained  at  n.  (p).) 
so  much  length  by  Cockbum,  C.  J., 
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mate  cause  of  her  coining  out  is  not  that  she  put  in — for  she  could  not  J.liter,  if 
have  resumed  her  voyage  had  not  the  necessary  repairs  been  effected  ^^ 

upon  her  while  in  harbour — ^but  that  the  master  when  in  harbour 
decided,  in  the  discharge  of  his  duty  and  in  the  interest  of  his  owners, 
on  repairing  the  ship,  reloading  the  cargo,  and  carrying  on  the  voyage. 
The  outward  expenses  ought,  therefore,  as  it  seems  to  me,  in  the 
present  instance,  to  fall  on  freight "  (m). 

Proceeding  in  the  next  place  to  consider  the  autho- 
rities, the  learned  judge  arrived  at  the  conclusion  that 
they  were  none  of  them  inconsistent  with  the  conclusion 
he  had  arrived  at. 

Baggallay,  L.  J.,  dissented  from  both  his  learned  BaggaUay, 
brethren.  He  rested  his  argument  exclusively  on  the 
ground  that  the  decision  in  Atwood  v.  Sellar^  which  he 
considered  to  be  right,  obliged  them  in  consistency  to 
decide  the  present  case  in  the  same  way.  When  it  was 
conceded  that  the  going  into  port  to  repair  was  an  act  of 
sacrifice  for  the  common  good,  the  expenses  of  discharg- 
ing cargo  in  order  to  repair,  and  of  warehousing  and 
reloading  it,  and  putting  to  sea  again,  were  just  as  much, 
or  just  as  little,  parts  or  consequences  of  the  going  in, 
whether  the  original  inducement  to  go  in  had  been  a 
sacrifice  or  an  accident.  ^^  In  each  case  the  putting  into 
l)ort  for  the  safety  of  ship  and  cargo  was  an  act  of  sacrifice, 
giving  rise  to  claims  for  general  average  contribution ; 
in  the  case  of  A.  this  act  of  sacrifice  followed,  or  was  a 
continuation  of,  the  original  act  of  sacrifice,  whilst  in 
the  case  of  B.  it  was  itself  the  original  act  of  sacrifice ; 
in  each  case  the  proximate  cause  of  the  extraordinary 
expenses  incurred  was  the  putting  into  the  port  of 
refuge  "  {z). 

The   case  was  carried  up  to  the  House  of  Lords.  Svend$mY. 

__  Wallaee  in 

There  judgment  was  given  by  Lords  Blackburn,  Watson,  House  of 

LozdB. 

(u)  Svendsen  y.  Wallace,  13  Q.  B.  D.  69,  at  p.  86.        {x)  lb.  at  p.  82. 
L.  P 
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and  Fitzgerald  ( y ).     Their  lordships  confirmed  the  deci- 
sion of  the  majority  of  the  Court  of  Appeal. 

Lord  Blackburn  began  his  judgment  by  setting  forth  the  facts, 
and  in  doing  so  took  the  opportunity  of  pointing  out  that  it  had  been 
up  to  that  point  taken  for  granted,  in  the  arguments  on  both  sides, 
and  in  all  the  judgments,  that  the  cargo  was  discharged  in  order  to 
repair  the  ship,  whereas  the  documents  showed  that  The  Ola/  Tryg- 
vasorCs  cargo  was  discharged  for  its  own  preservation.  This  fact,  the 
learned  judge  considered,  was  material,  and  one  which  their  Lordships 
ought  to  have  power  to  determine  in  some  manner,  '*  unless,"  he  said, 
"  it  could  be  laid  down  as  a  general  proposition  of  law,  either  that  no 
expenses  of  warehousing  the  cargo  and  afterwards  re-shipping  it  in  a 
port  of  refuge  can  ever  be  general  average  expenses,  or  that  they 
must  always  be  so.  I  am  not  prepared  to  assent  to  either  proposition. 
Any  state  may,  by  its  legislature,  enact  that  within  its  territories  the 
law  shall  be  either  way.  Judging  merely  from  the  language  of  their 
codes  (which,  however,  is  often  apt  to  mislead,  unless  construed  with 
reference  to  their  law  and  usage),  I  should  say  that  some  foreign 
nations  have  enacted  in  opposite  ways.  There  is,  however,  no  English 
enactment  on  the  subject."  The  learned  judge,  therefore,  proposed 
to  deal  with  this  case  as  if  a  power  were  given  him  to  look  at  the 
ship's  papers  and,  if  he  should  think  fit,  draw  inferences  from  them 
as  an  average  adjuster  would  do.  The  learned  lord  then  dealt  witli 
the  case  of  Symonds  v.  White  (2),  and,  diverging  to  the  question  of 
custom,  which  was  not  strictly  before  the  court,  said  that  in  Wilson  v. 
Bank  of  Victoria  (a),  it  was  intimated  that  a  custom  tacitly  making  it 
part  of  the  contract  that  any  particular  principle  should  be  applied 
might  alter  the  whole.  "  I  think,"  he  said,  *'  that  unless  it  was  proved 
that  there  was  such  a  custom  as  to  be  tacitly  incorporated,  it  could 
have  no  such  effect.  And  I  have  no  doubt  that  the  issue,  which  has 
not  been  brought  here  by  appeal,  was  rightly  decided.  I  think, 
however,  there  is  much  force  in  the  concluding  observations  of 
Manisty,  J.,  in  Atwoody.  Sellar{h),  I  agree  with  him,  at  least  thus 
far,  that  a  general  practice,  long  continued  amongst  English  adjusters, 
affords  strong  ground  for  thinkiug  that  the  practice  is  one  which  is 
not,  in  general,  inconvenient,  and  that  it  throws  a  considerable  onus 
on  those  who  impugn  it  to  show  that  the  particular  circumstances 


(y)  10  Ap.  Ca.  404. 
(2)  2B.&  0.811. 


(a)  L.  R.  2  Q.  B.  203. 
\h)  4  Q.  B.  D.  352. 
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are  such  as  to  render  an  adherence  to  the  practice  in  that  case  against 
principle." 

The  learned  judge,  who  certainly  had  made  himself  more  familiar  That  too 
with  the  figures  of  the  case  than  any  of  those  who  had  gone  before  S^p^into 
him,  then  in  a  series  of  calculations  proceeded  to  point  out  that  the  court, 
defendants,  having  paid  into  court  a  sum  based  on  their  liability, 
based  on  an  adjustment  which  had  charged  the  charterers  with  a  part 
of  the  cost  of  reloading  in  proportion  to  the  part  of  freight  prepaid, 
had  to  that  extent  paid  too  much.     "If  the  450/.,  which  is  the  cost 
of  reshipping,  is  properly  charged  to  freight,  the  defendants  are  not 
liable  to  pay  any  portion  of  it."     The  defendants  haying  thus  paid 
too  much,  and  by  a  larger  amount  than  the  whole  sum  in  dispute 
affected  by  the  outward  pilotage  and  port  charges,  the  learned  judge 
concluded  it  was  unnecessary  for  him  to  consider  the  question  of 
liability  for  these  items. 

Up  to  this  point  not  a  word  had  been  said  bearing  on  the  merits 
of  the  question  of  principle  before  the  court.  From  this  point  it  will, 
perhaps,  be  more  satisfactory  if  I  give  the  judgment  verbatim  as  it  is 
reported : — 

**  I  do  not  think  it  necessary  to  inquire  what  would  be  the  proper  Question  at 
course  if  the  seeking  the  port  of  refuge  had  been  solely  for  the  pur- 
pose of  doing  repairs,  the  cargo  not  being  in  any  danger.     Such  a  case 
may  perhaps  sometimes,  though  rarely,  occur.     Nor  do  I  think  it 
necessary  to  inquire  what  would  be  the  proper  course  if  the  ship  and 
cargo  were  both  safe  in  the  harbour  of  refuge,  and  the  unloading  of 
the  cargo  was  entirely  for  the  purpose  of  facilitating  the  repairs. 
Such  a  case  seems  more  likely  to  happen  than  that  first  supposed. 
I  think,  on  examining  the  two  adjustments,  and  exercising  the  power 
which  I  have  assumed  to  be  given,  there  can  be  no  doubt  that  the 
cargo  on  board  the  ship,  leaking  to  the  extent  which  she  did,  was  not 
safe  even  in  harbour  until  the  ship  was  so  far  lightened  that  she  could 
be  taken  into  dry  dock.     Should  the  expense  of  reloading  her,  after  Reloading 
the  repairs  were  made,  be  charged  to  freight,  the  goods  having  been  ^  fi^htf 
t^ken  out  under  such  circumstances  ?    I  think  it  should. 

'^  I  am  afraid  I  have  not  understood  the  reasoning  on  which  Cock- 
bum,  0.  J.,  in  his  judgment  in  Atwoody.  Sellar  (c),  comes  to  a  contrary 
conclusion.     If  I  have,  I  must  express  dissent  from  it. 

"The  ordinary  contract  between  shipowner  and  merchant  is  that 
the  goods  shall  be  carried  to  their  destination,  and  shall  there  be 
delivered,  unless  prevented  by  the  excepted  perils.    Anf  this  generally 

(c)  4  Q.  B.  D.  354. 
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Thornton, 


should  be  done  in  the  original  ship.  Whenever  the  ship  is  disabled 
it  must,  in  order  literally  to  fulfil  this  contract,  be  necessary  to  repair 
the  ship  so  far  as  to  make  her  fit  to  carry  on  the  cargo,  and  if  any 
part  of  the  cargo  has  been  taken  out  to  reship  it. 

"  Rosetto  V.  Gurnet/  (d)  was  a  case  between  the  owners  of  com 
insured  from  Odessa  to  Liverpool  and  their  underwriters.  The  plain- 
tiffs claimed  for  a  total  loss,  and  the  underwriters  paid  money  into 
court.  The  cargo  was  at  Cork  in  a  very  damaged  state,  but  by  great 
skill,  and  at  considerable  cost,  was  prevented  from  turning  into  manure, 
and  was  sold  at  Cork,  a  considerable  part  of  it  being  still  com.  The 
verdict  was  entered  for  a  total  loss.  A  rule  for  a  new  trial  was  ob- 
tained on  various  grounds ;  one,  on  which  it  was  made  absolute,  was 
that  the  judge  had  not  properly  directed  the  jury  as  to  the  effect  of 
the  extra  cost  of  conveyance  in  a  new  bottom  from  Cork,  the  port  of 
distress  where  the  wheat  was  sold,  to  Liverpool,  the  port  of  destina- 
tion. The  court  say  as  to  this,  *  If  the  voyage  is  completed  in  the 
original  ship,  it  is  completed  upon  the  original  contract,  and  no  ad- 
ditional freight  is  incurred.  If  the  master  tranships  because  the 
original  ship  is  irreparably  damaged,  without  considering  whether  he 
is  bound  to  tranship  or  merely  at  liberty  to  do  so,  it  is  clear  that  he 
tranships  to  earn  his  full  freight ;  and  so  the  delivery  takes  place  upon 
the  original  contract.' 

**  There  never  was  in  the  present  cEise  any  question  as  to  The  Olaf 
Trygvason  being  irreparably  damaged  ;  but  she  was  so  far  damaged 
that  it  was  certain  there  would  be  some  delay  (it  turned  out  to  be 
about  six  weeks)  before  The  Olaf  Trygvason  was  in  a  fit  state  to  carry 
the  goods  on  to  Liverpool.  And  if  there  had  been  a  good  ship  at  St. 
Louis  willing  to  carry  the  goods  to  their  destination  for  less  than  the 
agreed  freight  from  Rangoon,  it  might  have  been  for  the  benefit  of  all 
that  the  goods  should  be  shipped  on  that  vessel  at  once,  carried  on, 
and  delivered  to  the  consignees  without  delay.  Such  was  the  course 
pursued  in  Shipton  v.  Thornton  (c),  where  the  original  shipment  was 
from  Singapore  to  London  in  The  James  Scott,  She  put  into  Batavia 
in  distress,  and  there  the  goods  were  put  into  The  Mountaineer  and 
The  Sesostrts,  carried  to  London,  and  there  delivered  to  the  owner  of 
The  James  Scott,  at  a  cost  less  than  the  amount  of  freight  which  he 
would  have  earned  had  the  goods  been  carried  on  in  The  James  Scott, 
He  delivered  them  to  the  consignee,  who  produced  the  original  bill  of 
lading  by  The  James  Scott.  The  consignee  refused  to  pay  freight  at 
the  rate  in  the  bill  of  lading  of  The  James  Scott  from  Singapore  to 

(rf)  11  C.  B.  167,  188.  (e)  9  A.  &  E.  314. 
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London,  though  he  paid  that  from  Batavia  agreed  on  in  the  bills  of 
lading  of  7'he  Mountaineer  and  The  Sesosiris.  The  decision  was  that, 
whether  or  not  the  captain  was  bound  to  tranship,  he  was  at  liberty  to 
do  so,  and  having  done  so  had  earned  his  full  freight ;  the  expense 
which  he  had  incurred  to  earn  it  being  certainly  not  general  average, 
but  I  think  a  particular  average  peiid  by  the  shipowner  to  earn  his 
freight.  My  conclusion  is,  that  if,  instead  of  transhipping,  the  captain 
waits  till  the  original  ship  is  repaired,  and  then  re- ships  in  that  ori- 
ginal ship,  the  cost  of  so  doing  should  not  be  general  average,  but  par- 
ticular average  to  earn  the  full  freight.  Cockburn,  C.  J.,  seems  to 
think  that  in  all  cases  where  the  ship  is  disabled,  whether  she  can  be 
repaired  or  not,  the  original  contract  is  dissolved  and  a  new  one  formed 
by  law.  This  seems  to  me  in  direct  conflict  with  the  two  decisions  I 
have  just  cited ;  and  even  if  it  were  so,  I  think  it  is  somewhat  in  the 
nature  of  a  peiitio  principii  to  say  that  one  of  the  terms  of  the  new 
contract  should  be  that  the  cost  of  transhipment  or  reshipment,  as  the 
case  may  be,  should  be  general  average. 

"  The  judgment,  however,  of  the  Court  of  Appeal,  delivered  by  Effect  of 
Thesiger,  L.  J.,  does  not  proceed  on  this  ground.     I  have  some  diffi-  Selkir^' 
culty,  after  reading  the  statement  as  to  the  grounds  on  which  the 
Court  of  Appeal  proceeded,  in  saying  on  what  ground  it  does  proceed. 

"  The  special  case  in  Atioood  v.  Sellar  (/),  wa"8  express  that  the 
ship  was  injured  by  a  voluntary  sacrifice,  and  was  thereby  compelled 
to  put  into  Charleston  to  repair  the  said  damage.  It  is  not  expressly 
said,  either  way,  whether  the  cargo  was  in  any  danger.  Baggallay ,  L.  J. , 
who  was  a  party  to  that  judgment,  says  that  it  was  decided  on  the 
ground  that  putting  into  the  port  of  refuge  was  necessary  for  the 
safety  of  both  ship  and  cargo,  and  that  he,  at  least,  thought  that  it 
was  immaterial  what  was  the  cause  of  that  necessify.  Yet  I  think 
there  is  much  reason  for  doubting  if  Thesiger,  L.  J.,  quite  agreed  in 
this.  He  says,  *  The  principle  which  underlies  the  whole  law  of 
general  average  contribution  is  that  the  whole  loss,  immediate  and 
consequential,  caused  by  a  sacrifice  for  the  benefit  of  cargo,  ship  and 
freight,  should  be  borne  by  all.  This  principle  is  in  the  abstract  con- 
ceded by  counsel  for  the  defendants,  and  its  application  to  the  present 
case  is  admitted  to  the  extent  of  allowing  the  expenses  of  unloading 
the  goods,  for  the  purpose  of  doing  the  necessary  repairs  to  enable  it 
to  proceed  on  the  voyage,  to  be  the  subject  of  general  average  con- 
tribution, but  they  attempt  to  distinguish  such  expenses  from  those  of 

(/)  4  Q.  B.  D.  342. 
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warehouBing  and  reloading  the  cargo,  and  of  outward  port  and  pilotage 
charges,  by  the  suggestion  that  the  common  danger  to  the  whole 
adventure  is  at  an  end  when  the  goods  are  unloaded,  and  that  general 
average  ceases  at  the  point  of  time  when  the  common  danger  ceases.' 
This  is,  I  think,  a  fair  statement  of  the  argument  of  the  respondents' 
counsel  in  the  present  case.  Afterwards  he  sajs,  'The  g^ing  into 
port,  the  unloading,  warehousing,  and  reloading,  are  at  all  events 
parts  of  one  act  or  operation  contemplated,  .resolved  upon,  and  carried 
through  for  the  common  safety  and  benefit,  and  properly  to  be  re- 
garded as  continuous.'  This  was  much  relied  on  by  the  counsel  for 
the  respondents.  If  I  thought  it  was  the  state  of  the  case  before  the 
House,  I  should  consider  whether  in  such  a  case  it  might  not  fairly  be 
argued  that  the  whole  of  these  operations  were  to  be  considered  as 
parts  of  the  expense  of  repairing  the  damage ;  and  therefore,  in  a  case 
where  the  cause  of  the  damage  was  such  that  the  expense  of  repairing 
it  ought  to  be  borne  by  all,  as  was  the  case  in  At  wood  v.  Sellar  (y),  to 
be  borne  by  all ;  but  that  in  a  case  where  the  cause  of  the  damage  was 
such  that  the  expense  of  repairing  it  ought  to  be  borne  by  the  ship 
only,  which  is  the  present  case,  to  be  borne  by  the  ship  only.  But 
having  come  to  the  conclusion  that  such  is  not  the  state  of  the  case 
before  the  House,  I  do  not  enter  into  this  inquiry. 
No  opmion  ''  Having  come  to  the  conclusion  that,  under  the  circumstances  of 

^twaid  port    *^^®  ^^®»  *^®  expenses  of  reloading,  &c.,  should  not  be  placed  to  general 
ohargoB.  average,  and  that  being  enough,  if  your  lordships  agree  with  me,  to 

show  that  the  respondents  have  paid  more  than  enough,  it  is  not 
necessary  to  consider  whether  the  smaller  sum  of  20/.  ought  also  to 
have  been  charged  to  ship  or  freight,  and  not  to  general  average.  I 
agree  with  Bowen,  L.  J.,  in  what  he  says  at  page  90  (A),  that  that  is  a 
more  difficult  question  than  the  other.  And  as  the  amount  is  not  suf- 
ficient to  turn  the  scale,  it  is  not  necessary  to  decide  it.  I  should  think 
it  seldom  involved  any  sum  so  great  as  to  be  of  practical  importance, 
and  I  prefer  leaving  it  undecided." 

Lords  Watson  and  Fitzgerald  concurred,  but  gave 
no  reasons. 

Conclusion. 

§  49.  It  only  remains  to  sum  up,  as  briefly  as  pos- 
sible, the  results  of  this  litigation. 

{g)  4Q.  B.  D.  342.  {h)  13  Q.  B.  D.  69,  at  p.  90. 
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It  is,  in  the  first  place,  to  be  pointed  out,  that  the 
action  of  the  House  of  Lords  in  abstaining  from  pronounc- 
ing an  opinion  on  some  of  the  questions  brought  before 
them,  as  being  difficult,  and  as  representing  an  amount 
insufficient  to  cover  an  over-payment  made  by  the  de- 
fendants on  a  totally  different  ground,  presumably  leaves 
the  question,  or  some  part  of  it,  open  for  reconsideration 
liereaf ter.  It  may  be  many  years,  however,  before  the 
subject  is  again  touched  in  the  way  of  litigation.  A 
twofold  task,  therefore,  here  lies  before  us.  We  are  to 
consider,  first,  for  practical  purposes,  what  action  should 
be  at  once  taken  by  adjusters,  and  those  who  have  to 
settle  on  adjustments,  on  the  law  as  it  stands;  and 
secondly,  what  theoretical  principle  or  principles  can  be 
extracted  from  these  decisions  as  likely  to  govern,  more 
or  less,  similar  cases  when  again  brought  before  the 
courts  of  law. 

To  the  first  of  these  questions  an  answer,  and,  in 
my  opinion,  a  sufficient  answer,  has  been  given  by  the 
Average  Adjusters'  Association,  who,  at  their  annual 
meeting  in  1886,  passed  the  following  resolutions : — 

^^1.  That  when  a  ship  puts  into  a  port  of  refuge  for  Result  of  de- 

,         ,     ,  oiflions  re- 

the  piu^pose  of  repairing  damage  which  is  itself  duoed  to  rules 
the  subject  of  general  average,  and  sails  thence 
with  her  original  cargo  or  a  part  of  it,  the 
outward  as  well  as  the  inward  port  charges, 
and  the  warehouse-rent  and  reloading  of  the 
cargo,  equally  with  the  discharging,  shall  be 
treated  as  general  average"  (see  Atwood  v. 
Sellar). 
"2.  That  when  a  ship  puts  into  a  port  of  refuge 
for  the  purpose  of  repairing  damage  which  is 
itself  the  subject  of  particular  average  (or  not 
of  general  average),  the  inward  port  charges 
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and  the  cost  of  discharging  the  cargo  to  repair 
the  ship  shall  be  general  average,  the  ware- 
house-rent of  cargo  shall  be  a  particular  charge 
on  cargo,  arid  the  cost  of  reloading  and  out- 
ward port  charges  shall  be  a  particular  charge 
on  freight "  (see  Svendsen  v.  Wallace)  [i). 
"  3.  That  no  distinction  be  drawn,  in  practice,  be- 
tween discharging  cargo  for  the  common  safety 
of  ship  and  cargo,  and  discharging  it  for  the 
purpose  of  effecting,  at  an  intermediate  port 
or  ports  of  refuge,  repairs  necessary  for  tlie 
prosecution  of  the  voyage. 
"  4.  That  when  the  cargo  is  discharged  for  the  pur- 
pose of  repairing,  re-conditioning,  or  diminish- 
ing damage  to  ship  or  cargo  which  is  itself  the 
subject  of  general  average,  the  cost  of  storage 
on  it  and  of  reloading  it  shall  be  treated  as 
general  average,  equally  with  the  cost  of  dis- 
charging it. 
"  5.  That  damage  necessarily  done  to  cargo  by  dis- 
charging, storing,  and  reloading  it,  be  treated 
as  general  average  when,  and  only  when,  the 
cost    of    those    measures    respectively    is    so 
treated  "  (/). 
Coming  now  to  the  second  question  above  proposed 
— that  which  has  reference  to  the  permanent  results  likely 
to  flow  from  these  important  decisions — I  venture  to 
offer  the  following  observations : — 

The  Master  of  the  Rolls  has  given  a  solution  of  a 
difficulty  which  had  heretofore  been  strongly  felt  by, 
I  venture  to   say,  every  one  who  had  of  late  years 

(i)  These  Besolutions  (Nos.  1  and  2)  the  members.     The  others,  however, 

failed  to  be  confirmed  in  1887,  as  re-  were  confirmed, 

quired  by  the  Bules,  on  a  final  ap-  (j)  Ay.  Adj.  Ass.   Beport,  1886, 

peal  for  confirmation  by  two- thirds  of  pp:  36 — 38. 
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attempted  to  justify  the  former  custom  of  Lloyd's  on 
theoretical  principles — an  inconsistency  which  had  been 
pressed  upon  them  by  the  assailants  of  that  custom  with 
very  great  effect.  How,  it  used  to  be  asked,  can  you 
justify  your  treating  as  general  average  the  cost  of  dis- 
charging the  cargo,  when  the  ship  has  gone  into  port  to 
repair  accidental  damage,  and  the  cargo  is  discharged 
not  for  the  common  safety,  nor,  indeed,  for  the  safety 
either  of  cargo  or  ship,  but  merely  because  the  ship 
cannot  be  repaired  till  the  cargo  is  out  of  it  ?  How  can 
you  justify  this  except  by  arguments  which  contradict, 
or,  at  least,  hopelessly  weaken,  the  arguments  by  which 
you  support  the  remainder  of  your  custom?  To  this 
there  had,  heretofore,  been  no  valid  or  intelligible  reply. 
Lord  Esher  has  now,  for  the  first  time,  furnished  one. 
The  sacrifice,  or  general  average  act,  his  lordship  points 
out,  consists,  not  simply  in  going  into  port,  but  in  ^'  going 
into  port  to  repair" ;  and  this  is  an  elliptical  expression 
for  "  going  in  so  as  to  be  in  a  position  which  will  enable 
her  to  be  repaired ''  (k).  The  landing  of  the  cargo, 
then,  in  the  case  supposed,  is  rightly  treated  as  general 
average,  because  it  is  part  of  the  act  of  going  into 
port  to  repair  (^).  This  solution  of  our  diflSculty  is, 
I  venture  to  think,  the  true  one,  and  that  which  will 
permanently  hold  its  ground,  as  being  proof  against 
assault  by  reasoning.  The  cost  of  discharging  is,  in  this 
case,  not  general  average  on  its  own  merits,  but  because 
it  forms  part  of  another  act ;  or,  more  precisely,  because 
it  is  part  of  the  expense  which  naturally  follows  from 
the  general  average  act,  and  the  incurring  of  which 
must,  therefore,  be  taken  to  have  been  foreseen  when 
that  act  was  resolved  on  (I). 

{k)  Ante,  p.  202.  (Z)  Anky  §  5. 
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But,  if  SO,  was  not  the  warehousing  and  reloading 
of  the  cargo  equally  a  part  of  the  expense  which  naturally 
follows,  and  must  be  taken  to  have  been  foreseen,  when 
it  was  resolved  to  put  into  port,  and  in  case  of  need  there 
discharge  cargo  ?  It  is  in  a  sense  left  an  open  question 
by  the  courts — certainly  by  the  House  of  Lords — whether 
the  expenses  of  bringing  the  ship  out  of  the  port  of 
refuge  are  not  the  subject  of  general  average,  as  being 
the  natural  and  reasonable  result  of  going  into  the  port 
with  the  intention  of  coming  out  again.  Is  not  the 
expense  of  reloading  the  cargo,  in  precisely  the  same 
sense,  the  natural  and  reasonable  result  of  discharging 
it  in  order  to  repair  the  ship,  with  the  intention  of 
reloading  it  when  the  ship  had  been  repaired  ?  If,  then, 
the  cost  of  discharging,  equally  with  the  cost  of  going 
into  the  port  of  refuge,  is  rightly  admitted  into  general 
average,  because  both  are  parts  of  the  one  act  of  "  going 
in  for  repair " ;  and  if  the  true  test  for  following  out 
consequences  of  acts  which  are  to  be  paid  for  by  a  third 
party,  whether  in  tort  or  ais  damages,  be,  as  recently 
pointed  out  by  Lord  Esher  himself  in  the  case  of  The 
Notting  Hill{n\  '^whether  the  damage  complained  of 
is  the  natural  and  reasonable  result  of  the  act,"  it  seems 
to  follow  that  the  cost  of  reloading  and  taking  the  ship 
out  of  port,  in  the  case  supposed,  should  be  treated  in 
the  same  way  as  the  cost  of  discharging  and  taking  the 
ship  in. 

This,  however,  is  mere  speculation,  and  in  the  mean- 
time we  must  act  on  the  law  as  declared  by  the  courts 
until  or  unless  the  question  be  again  brought  before 
them. 

(n)  9  P.  D.  105,  at  p.  113 ;  antty  p.  36. 
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Div.  II. — Application  to  details. 

§  50.  The  two  decisions  of  Atwood  v.  Sellar  and  Mixed  caeee. 
Svendsen  v.  Wallace^  laying  down  different  modes  of 
treatment  for  port  of  refuge  expenses,  according  as  the 
damage  to  repair  which  the  ship  goes  in  is  the  subject  of 
general  or  particular  average,  raise  a  new  and  difficult 
question,  viz.  how  are  we  to  treat  those  mixed  cases  in 
which  the  damage  to  the  ship  is  partly  general  and 
partly  particular  average ;  as,  for  instance,  where  the 
ship  is  driven  in  by  an  aggregate  of  damage,  partly  of 
one  kind,  partly  the  other,  neither  of  which  parts  would 
singly  be  enough  to  render  the  ship  unseaworthy,  though 
both  together  would  have  that  effect? 

The  point  to  be  determined,  in  such  a  case,  is, 
whether  the  damage  by  accident,  or  the  damage  by 
sacrifice,  is  to  be  treated  as  the  true  cause,  or  causa 
causanSy  of  the  resolution  to  put  into  the  port  of  distress. 
For  determining  this  we  have  as  yet  no  judicial  mate- 
rials :  for  this  is  the  first  and  only  case  in  wliich  we  are 
required  to  go  behind  the  general  average  act,  or  sacri- 
fice itself,  so  far  as  to  analyse  the  causes  which  led  up  to 
it.  In  the  case  of  jettison,  for  example,  we  confine  our 
attention  to  the  sacrifice  itself,  without  inquiring  whether 
the  leak,  or  other  cause  in  the  background  which  ren- 
dered the  jettison  necessary,  arose  from  some  accident 
primarily  affecting  the  ship  alone,  or  from  a  storm  which, 
without  doing  any  special  damage  to  the  ship,  rendered 
the  position  of  both  ship  and  cargo  perilous.  Again,  the 
considering  this  question  on  grounds  of  pure  principle  has 
about  it  this  difficulty,  that  it  has  only  recently,  if  indeed 
it  has  been  even  yet,  distinctly  laid  down,  so  as  to  be 
generally  understood,  that  questions  of  general  average 
are  to  be  throughout  determined  by  reference  to  the 
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causa  causans  instead  of  the  causa  proxima.  Now  by  what 
rules  this  causa  causans  is  in  these  mixed  cases  to  bo 
determined,  is  at  present  very  little  known ;  we  have  as 
yet,  so  far  as  I  am  aware,  hardly  any  information  given 
us  on  the  point  by  the  courts  of  law.  We  know,  how- 
ever, that  we  are  not  to  follow  the  same  rules,  in  tracing 
out  causes  to  their  consequences,  as  are  adopted  in  the 
law  of  insurance.  Were  it  otherwise,  it  would  be  natural 
to  say  that  in  the  comparatively  frequent  example  of 
mixed  cases  of  this  nature,  where  first  there  is  a  sacrifice, 
such  as  the  cutting  away  of  a  mast,  and  the  master,  not- 
withstanding, continues  his  voyage,  after  which  a  second 
storm  arises,  and  the  ship  then  springs  a  leak,  and  there- 
upon the  master  bears  up  for  a  port  of  refuge,  no  matter 
whether  on  account  of  the  leak  by  itself,  or  because  of 
the  leak  as  affecting  a  dismasted  ship,  so  that  the  two 
injuries  combinedly  render  the  ship  unseaworthy, — it 
would  be  natural  to  say  that,  as  being  the  proximate 
cause,  the  leak,  and  not  the  cutting  away  of  the  mast, 
must  be  taken  to  be  the  cause  of  putting  into  port.  This, 
however,  we  cannot  now  always  say ;  for  it  by  no  means 
follows  in  all  such  cases  that  the  damage  which  comes 
later  in  date  is  the  true  causa  causans  of  the  resolution  to 
put  into  port.  On  the  whole,  then,  we  seem  driven  to 
follow  the  prudent  example  of  Lord  Esher  and  Lord 
Justice  Bowen  with  regard  to  mixed  cases  of  collision  (a), 
and  abstain  from  expressing  an  opinion. 

At  what  point  §51.  What  is  the  precise  point  at  which  the  general 

tain^."  *       average  is  to  cease,  on  the  ground  that  a  state  of  safety 

has  been  attained  ?    What  is  to  be  considered  as  a  state 

of  safety  ? 

Even  in  the  pursuit  of  safety,  the  master  is  not  at 

(a)  Ante,  p.  34,  n.  (J), 
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• 

liberty  wholly  to  neglect  his  ulterior  purpose  of  com- 
pleting the  voyage.  Supposing  there  are  two  ports  of 
refuge  which  he  has  to  choose  between,  the  first  nearer 
and  cheaper  to  enter,  so  far  as  regards  the  mere  cost  of 
going  in,  than  the  second,  but  the  first  a  place  at  which 
the  ship  cannot  be  repaired,  while  at  the  second  she  can; 
the  second  is  that  which  he  ought,  if  practicable,  to 
select.  Were,  he  not  to  do  so,  he  might  be  even  com- 
mitting a  deviation.  He  is  bound  to  pursue  the  direct 
course  of  his  voyage,  unless  driven  from  it  by  necessity ; 
in  which  case,  he  must  depart  from  it  no  further  than  is 
requisite  in  order  that  he  may  resume  his  voyage  with 
safety.  The  liberty  thus  given  to  depart  from  the  direct 
course,  is  really  given  only  as  a  means  towards  eventually 
completing  his  voyage.  He  is  bound  so  to  shape  his 
course  towards  the  place  of  destination  as  to  obtain  that 
combination  of  directness,  dispatch,  and  safety,  which 
on  the  whole  is  best  adapted  to  the  completion  of  his 
undertaking.  Hence,  if  he  carries  the  ship  to  a  place 
where  she  cannot  be  repaired,  when  he  might  with  pru- 
dence have  gone  to  a  place  where  she  could,  he  1ms  not 
performed  his  duty. 

As  a  rule,  then,  the  ^^  place  of  safety"  to  which  the 
master  may  take  the  ship  at  the  charge  of  the  general 
average,  is,*  the  nearest  port  at  which  she  can  be  repaired. 
The  term  ^^  nearest "  must  be  understood  not  with  refer- 
ence to  mere  mileage ;  it  is  that  port  which,  on  the  whole, 
in  the  actual  circumstances  of  the  ship,  is  the  fittest  place 
for  repairing;  convenience  and  cheapness  being  fairly 
balanced  against  the  advantages  of  mere  nearness. 

It  sometimes  happens  that  such  a  port  can  only  be  Coet  of  towing 
reached  in  two  stages.    The  ship  may  have  to  be  brought  whore^p 
to  anchor  in  a  sheltered  roadstead,  in  order  to  wait  for  p'Ji^.'®' 
a  steamer  to  tow  her  to  the  repairing  port.    In  this  road- 
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stead  she  may  be  in  a  sort  of  temporary  safety ;  she 
might  even  lie  there  for  ever  without  danger.  Still,  as 
this  is  a  place  which  the  captain  would  not  be  even 
justified  in  going  to,  except  as  a  step  towards  entering 
a  proper  harbour  for  repairing ;  and  as,  consequently, 
the  entering  the  roadstead  can  only  be  regarded  as  one 
part  of  a  larger  entire  operation,  the  general  average 
ought  not  to  be,  and  in  practice  is  not,  stopped  when  the 
ship  has  reached  the  roadstead.  The  cost  of  towing  the 
ship  from  the  roadstead  to  the  port  is  admitted  into 
general  average. 
ExpenaeB  When  the  port  of  refuffe  at  which  the  ship  is  to  be 

after  reaching  ^  ^     ^  ^ 

the  port  of  repaired  has  been  reached,  it  is  not  always  the  case  that 
the  ship  and  cargo  are  at  that  moment  in  safety.  The 
ship  may  be  leaky,  and  may  require  pumping  to  keep 

Labourers       her  afloat.     The  cost  of  labourers  hired  for  this  purpose, 

hired  to  ^  . 

pump.  while  the  cargo  remains  on  board,  is  properly  admitted 

into  general  average  (a). 
Diflchargmg  This  principle  leads  to  the  conclusion  that,  whether 

on  account  of  *  ^  *  ^ 

damage  to  the  the  cargo  be  discharged  to  avoid  a  common  danger,  or 
to  repair  the  ship,  or  merely  because  the  cargo  itself  is 
sea-damaged  and  would  not  be  fit  to  be  carried  forward 
unless  dried,  the  cost  of  discharging  it,  this  being  neces- 
sary in  order  to  sever  a  connection  between  ship  and 
cargo  which  under  the  circumstances  renders  them  both 
valueless  for  the  time,  must  in  all  these  cases  be  treated 
as  a  general  average. 

BiBcharging  §  62.  With  regard  to  the  discharging  of  the  cargo, 

cargo.  , 

it  is  hardly  necessary  to  add  anything  to  what  has  been 
already  set  down.  No  question  arises  if  it  is  discharged 
for  the  common  safety.  If  it  is  discharged  merely  be- 
cause, while  it  is  on  board,  the  repair  to  the  ship,  to 

(o)  Birkhy  v.  Presgrave,  1  East,  219. 
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effect  which  the  ship  put  into  the  port  of  distress,  cannot 
be  effected,  the  cost  of  this  has  always  been,  and  accord- 
ing to  both  the  recent  decisions  has  rightly  been,  made 
the  subject  of  general  average ;  the  only  intelligible  ex- 
planation of  which,  on  the  principles  contended  for  by 
the  defendants  in  Svendsen  v.  WallacCy  as  above  pointed 
out(i),  is  that  given  by  Lord  Esher,  viz.,  that  'the  act  of 
bearing  up  to  repair  is  not  yet  complete,  because  the 
ship  has  not  yet  been  brought  into  a  situation  in  which 
she  can  be  repaired. 

When  cargo  is  discharged,  neither  to  avert  danger  Dwoharging 

on  aooouDt  of 

either  actually  or  presumably  common  to  ship  and  cargo,  damage  to 
nor  in  order  to  repair  the  ship  and  by  so  doing  render  it 
possible  to  continue  the  voyage,  but  for  the  exclusive 
benefit  of  the  cargo  or  some  part  of  it,  e,  g.^  when  cargo 
has  been  wetted  by  sea-water,  and  nmst  be  landed  in 
order  to  be  opened  out  and  dried,  there  is  no  settled 
practice  to  treat  the  cost  of  discharging  it  as  general 
average ;  and  though  I  have  known  cases  in  which  this 
has  been  done,  and  even  justified  on  the  ground  that 
there  is  no  connection  between  port  of  refuge  charges 
and  reasoning — i.  e.j  to  use  the  words  of  Blackburn,  J., 
all  this  is  ^'  a  sort  of  rule  of  thumb,  which,  however,  you 
would  not  disturb," — yet  the  better  opinion  appears 
to  be  that  in  such  a  case  the  entire  expense,  the  cost  of 
discharging  and  reloading,  equally  with  that  of  opening 
and  drying,  should  be  treated  as  a  special  charge  on  the 
goods  themselves.  This,  however,  can  only  be  laid  down 
with  a  degree  of  diffidence.  It  may  with  some  force  be 
argued  that,  since  the  shipowner  is  indirectly  interested 
in  the  discharging,  he  being  bound  to  use  due  care  in 
drying  the  goods  when  damaged,  and  being  liable  in 

(6)  AnU,  p.  202. 
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damages  if  he  neglects  to  do  so  (d ),  he  ought  to  contri- 
bute towards  the  discharging;  and  being  even  solely 
interested  in  earning  the  freight,  ought,  under  the  head 
of  a  special  charge  on  freight,  to  pay  the  entire  cost  of 
reloading. 

Treatoentof  §  53.'  When  the  freight,  whether  wholly  or  in  part, 

^^^arwM,  when  has  bccu  absolutely  prepaid  by  the  shipper,  it  has  for 
in  advance,  some  time  been  the  practice  in  this  country  to  charge  the 
prepaid  freight,  in  other  words,  the  owner  of  the  cargo, 
with  the  whole  or  a  proportionate  part,  as  the  case  may 
be,  of  the  cost  of  reloading  the  cargo  and  of  the  outward 
pilotage  and  port  charges.  These  charges  are  treated 
as  applicable  to  the  freight,  in  such  a  manner  that  who- 
ever would  in  fact  lose  the  freight  were  the  voyage  not 
completed  must  bear  the  burden  of  these  expenses. 

This  practice  appears  to  me  to  be  wholly  indefen- 
sible on  any  rational  ground.  It  grew  up  out  of  an 
opinion  or  fancy,  which  since  the  case  of  Allison  v.  The 
Bristol  Marine  Insurance  Co.  (<?)  must  be  abandoned  as  un- 
tenable, namely,  that  prepaid  freight  must  in  all  its 
incidents  be  put  on  the  same  footing  as  freight,  that  is,  at 
the  shipowner's  risk.  If  the  expenses  in  question  are  not 
to  be  treated  as  general  average,  they  must  fall  on  that  one 
of  the  contracting  parties  whose  duty  it  is  to  reload  the 
cargo  and  proceed  on  the  voyage.  This  is  the  duty  of 
the  shipowner.  So  long  as  the  ship  is  able  to  complete 
the  voyage,  and  the  cargo  is  fit  to  be  carried  on,  it  can- 
not be  said  that  the  ^^ accidents  of  navigation"  prevent 
the  performance  of  the  contract:  and  the  shipowner's 
obligation  to  go  on  cannot  be  ajBfected  by  the  circum- 
stance of  his  having  been  paid  for  that  service  in  advance, 

{d)  Notara  v.  Henderson y  L.  R.  5  (f)  1  Ap.  Ca.  209. 

a  B.  346 ;  7  Q.  B.  225. 
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Our  old  practice  must  no  doubt  be  abandoned  so  soon  as 
it  is  seriously  challenged  (/). 

§  64.  There  are  cases  in  which  the  cost  of  reloading  Reloading  is 

"  ^      ^  Bometmies 

the  cargo  is  in  practice  admitted  into  general  average,  general 

^         ^  •  ayerage. 

If,  for  example,  a  ship  is  stranded,  and,  to  float  her,  a 
portion  of  the  cargo  is  placed  in  lighters,  which  lie  along- 
side or  remain  by  the  ship,  and  when  she  floats  the  cargo 
is  at  once  put  back,  here  the  whole  lighter-hire,  together 
with  the  cost  of  putting  the  cargo  out  of  the  ship  and 
back,  is,  properly,  treated  as  general  average.  In  such  a 
case  the  whole  thing  is  one  entire  operation,  and  there 
has  been  no  actual  severance  of  the  cargo  from  the  ship. 

§  55.  We  come  now  to  a  class  of  expenses  in  a  port  Substituted 
of  refuge  which  are  in  practice  dealt  with  as  "  substituted 
expenses" :  that  is  to  say,  which  are  dealt  with,  not  by 
inquiring  who  is  the  party  benefited  by  the  expense  ac- 
tually incurred,  but,  in  what  manner  would  the  expense 
have  fallen,  had  some  other  more  expensive  course  been 
taken  instead  of  that  which  was  in  fact  adopted. 

Before  giving  a  detailed  account  of  our  practice  with 
regard  to  expenditure  of  this  class,  it  is  necessary  first  to 
consider  how  far,  and  within  what  limits,  this  practice 
has  a  legal  standing-ground. 

The  decisions,  bearing  on  this  question,  may  be 
arranged  under  two  heads : — 

1.  Where  expenses  which  would  have  been  recover- 


(/)  This  was  written  before  the 
dQcieioninSvendsenY,  Wallace,  Lord 
Blackburn,  in  bis  judgment  in  that 
case  (10  Ap.  Ca.  404,  at  p.  416,  see 
ante,  p.  211),  takes  it  for  granted 
that  it  is  simply  a  mistake  to  make 
charterer's  prepaid  freight  pay  any 
part  of  the  cost  of  reloading;  his 

L. 


words  being,  **  If  the  4507.,  which 
IB  the  cost  of  reshipping,  is  properly 
charged  to  freight,  the  defendants 
[the  charterers]  are  not  liable  to 
pay  any  portion  of  it.'* 

Some,  if  not  most,  adjusters,  how- 
ever, still  adhere  to  the  old  practice. 
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able  from  another  person,  e.g.  from  an  underwriter,  have 
been  avoided  by  adopting  some  course  which  involves  a 
greater  loss  or  a  heavier  expense  to  the  claimant,  but  for 
which  that  other  person  is  not  liable,  the  latter  will 

> 

nevertheless  be  held  liable  up  to  the  amount  of  the  ex- 
pense which  must  have  been  incurred,  had  such  a  course 
not  been  adopted. 

In  Lee  v.  The  Southeim  Insurance  Co.{ff),  where  cargo, 
which  had  been  landed  at  a  port  of  refuge,  and  which, 
in  the  opinion  of  the  court  on  the  evidence  before  them, 
might  have  been  reloaded  and  carried  on  in  the  ship, 
was,  without  the  consent  of  the  underwriter  on  freight, 
forwarded  to  its  destination  by  rail,  it  was  held  that, 
although  the  underwriter  on  freight  was  not  liable  for 
the  entire  railway  carriage,  he  was  liable  for  so  much  as 
would  equal  the  cost  of  reloading  the  cargo  in  the 
ship  (A). 

2.  The  master's  right,  not  only  to  enter  a  port  of 
refuge,  but  to  remain  and  incur  expense  there,  is  strictly 
limited  to  the  necessity  of  the  case.  He  must  not  subject 
the  cargo  to  delay  or  expense  which  it  is  in  his  power, 
with  safety  to  all,  to  prevent.  He  has  not  an  absolute 
right  to  make  a  complete  repair  of  the  ship  at  the  port  of 
refuge,  if  a  partial  or  temporary  repair  will  suffice  to 
render  her  seaworthy  to  carry  the  cargo  to  its  destina- 
tion. Hence,  if  there  be  two  courses  open  to  him  at  the 
port  of  refuge,  by  the  first  of  which  the  ship  will  be 

(g)  L.  R.  5  C.  P.  397 ;    39  L.  J.  a  smaller  amount  than  the  owner's 

(N.  S.)  C.  P.  218.  actual  loss  by  selling  the  ship — not- 

{h)  In  Knight  v.  Faith y  15  Q.  B.  withstanding  that  the  cost  of  repair- 

649,  where  a  ship  had  been  sold  as  a  ing  had  not  been  actually  incurred, 

wreck,  but  because  there  had  been  **  If,"  said  Lord  Campbell,  "the  ship 

no  notice  of  abandonment,  the  under-  had  been  fairly  sold  to  be  repaired, 

writer  was  held  to  be  not  liable  for  a  she  must  have  sold  for  less  on  account 

total  loss,  he  was  yet  hold  liable  for  of  the  damaged  state  of  her  bottom." 

a  particular  average  based  on  the  (See  also  Lidgett  v.  Secretan,  L.  B.  6 

estimated  cost  of  repairing — this  being  0.  P.  616;  40  L.  J.  C.  P.  257.) 
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completely  repaired,  but  there  will  be  a  long  delay  or  a 
considerable  expense  of  general  average,  while  by  the 
second  this  delay  or  expense  will  be  diminished,  and  the 
ship,  though  incompletely  repaired,  will  be  fit  to  sail  on 
her  voyage  with  her  whole  cargo,  the  second  course  is 
that  which  the  master  is  legally  bound  to  adopt.  Having 
done  so,  he  has  no  right  to  make  a  merit  of  his  conduct, 
and  claim  compensation  from  the  cargo,  on  the  ground 
of  his  having  rendered  it  a  service  by  not  having  chosen 
the  more  expensive  course.  In  such  a  case,  therefore,  an 
adjustment  on  the  basis  of  "  substituted  expenses"  would 
be  incorrect. 

This  is  expressly  determined  by  the  decision  in 
Wilson  V.  The  Bank  of  Victoria  (i).  A  dismasted  ship, 
having  an  auxiliary  screw,  had  gone  for  refuge  to  the 
port  of  Rio  de  Janeiro.  She  might  have  been  completely 
repaired  there,  so  as  to  sail  home,  using  her  screw  as 
auxiliary  only,  but  such  a  repair  would  have  involved 
a  very  considerable  expense,  a  large  part  of  which  would 
have  constituted  a  general  average  ;  while  she  could  be 
rendered  seaworthy  to  come  home,  under  steam  only, 
by  merely  making  some  temporary  repairs  and  laying  in 
a  large  stock  of  coal.  This  course,  which  was  clearly 
best  for  all,  was  adopted.  The  owner  of  the  ship  then 
claimed  that  his  outlay  for  the  temporary  repair  and  the 
coal  should  be  treated  as  a  ^^  substituted  expense  ;"  that 
is,  should  be  divided  rateably  between  the  saving  effected 
to  the  general  average,  and  that  effected  to  himself  as 
shipowner,  by  not  having  repaired  at  Rio.  The  court 
decided,  however,  first,  that  the  employment  of  the 
auxiliary  screw  in  the  manner  described  amounted  to  no 
more  than  the  using  of  the  ship's  own  propelling  power 
within  the  terms  of  the  contract;  and,  secondly,  that, 

(i)  L.  R.  2  Q.  B.  203 ;  36  L.  J.  (Q.  5.)  89. 
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the  master  being  legally  bound  to  adopt  this  more  econo- 
mical course,  there  was  no  right  to  claim  anything  as 
compensation  or  reward  for  not  having  adopted  the 
course  which  would  have  been  more  expensive. 

In  delivering  the  judgment  of  the  court,  Black- 
bum,  J.,  said : — 

'*  We  wifih  to  guard  against  being  supposed  to  sanction  the 
notion  that  in  a  case  like  this  the  shipowners  could  have  charged  the 
owners  of  the  cargo  with  any  part  of  the  expenses  of  unshipping  and 
warehousing  the  gold  at  Bio,  supposing  the  master  had  under  the 
circumstances  adopted  that  course.  Inasmuch  as  the  master  could, 
by  the  expenditure  of  a  comparatively  small  sum  on  temporary  repairs 
and  coals,  bring  the  ship  and  cargo  safely  home,  it  was  his  duty  to  do 
so ;  and,  though  we  do  not  decide  a  point  which  does  not  arise,  we  are 
not  to  be  taken  as  deciding  that  his  owners  would  not  have  been  liable 
to  the  owners  of  the  cargo  if  he  had  not  taken  this  course. 

'*  But,  passing  by  this,  we  think  that  the  expenses  actually  in- 
curred must  be  apportioned  according  to  the  facts  which  actually  hap- 
pened, and  that  there  is  no  legal  principle  on  which  they  can  be 
apportioned  according  to  what  might  have  been  the  facts  if  a  different 
course  had  been  pursued.  No  case  or  authority  was  cited  to  support 
the  principle  contended  for,  nor  are  we  aware  of  any.  If  in  a  par- 
ticular trade  it  has  been  found  convenient  to  £u;t  on  this  principle,  and 
that  has  been  done  to  such  an  extent  as  to  create  a  custom,  tacitly 
making  it  part  of  the  contract  that  this  shall  be  the  principle  applied, 
or  if  the  parties  to  a  charter-party  stipulate  that  it  shall  be  so,  and  by 
words  of  reference  to  the  charter-party  in  the  bills  of  lading  and 
policy  of  insurance  make  it  part  of  the  contract  affecting  everyone, 
the  case  would  be  different ;  but  as  it  is,  the  principle  prox)osed  is  not, 
we  think,  tenable  at  law  "  (A;). 

These  decisions,  taken  together,  indicate  the  limits 
within  which  the  method  of  adjustment  as  ^^substituted 
expenses "  must  be  restricted.  Wilson  v.  The  Bank  of 
Victoria  shows  us  that  this  method  is  not  to  be  adopted, 
unless  there  has  been  something  done,  not  merely  involv- 
ing loss  or  expense  to  the  shipowner  and  reduction  of 

{k)  L.  B.  2  Q.  B.  203 ;  36  L.  J.  (Q.  B.)  89. 
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expense  under  the  head  of  general  average,  but  also  in 
excess  of  the  shipowner's  duty  under  his  contract.  The 
other  cases  cited  show  that  when  the  course  taken  is  in 
excess  of  this  duty,  and  when  it  involves  a  loss  or  expense 
to  the  shipowner,  while  it  relieves  the  general  average  of 
a  charge  which  otherwise  must  have  fallen  upon  it,  the 
cargo  must  not  escape  from  liability  altogether,  on  the 
plea  that  the  expense  actually  incurred  is  not  itself 
properly  general  average,  while  the  alternative  expense, 
which  would  have  been  such,  has  not  actually  been 
incurred.  The  extent  of  the  cargo's  liability  in  such  a 
case  has  not  yet  been  judicially  determined;  but  we 
learn  from  the  judgment  just  cited  that  it  may  be  regu- 
lated by  custom. 

We  have  now  to  consider,  then,  to  what  extent  this 
process  of  regulating  the  treatment  of  substituted  ex- 
penses by  custom  has  been  carried,  or  is  in  the  process 
of  being  carried. 

1.  One  such  case,  as  to  which  the  custom  is  old-  Hireofhuika 

orlig^hters. 

established  and  clearly  settled,  relates  to  the  employment 
of  hulks  or  lighters  as  store-ships  for  the  cargo  at  a  port 
of  refuge.  When  the  cargo  has  to  be  discharged,  it  is 
sometimes  found  cheaper  to  leave  it  in  lighters  than  to 
send  it  ashore  and  place  it  in  a  warehouse.  The  hire  of 
the  lighters  may  cost  more  than  the  warehouse  rent  alone, 
and  more  than  the  cost  of  sending  the  cargo  ashore  alone, 
yet  less  than  these  two  expenses  together.  Hence  has 
arisen  the  custom  of  dividing  the  lighter  hire  or  hulk 
hire  between  the  general  average,  the  cargo,  and  the 
freight,  in  the  proportions  in  which  these  several  inte- 
rests would  have  paid  for  the  cost  of  landing,  the  ware- 
house rent,  and  the  cost  of  reshipment,  had  the  ordinary 
and  more  expensive  course  of  landing  the  cargo  been 
adopted. 

This  custom  has  been  carried  beyond  the  legitimate 
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limits  of  substituted  expenses,  as  defined  above.  Even 
in  ports  where  no  warehouses  are  to  be  had,  and  where  a 
cargo  is  on  that  account  necessarily  placed  in  a  hulk,  as 
the  only  course  practicable,  the  same  rule  of  dividing  the 
hulk  hire,  though  the  basis  of  apportionment  is  then 
purely  fictitious,  is  adopted. 
Bnyingnew  2.  When  carffocs,  of  which  the  value  is  small  in 

cargo  to  Bsve  ^        ' 

Td*^°**°^  proportion  to  the  bulk,  such  as  coals,  have  to  be  dis- 
charged at  a  port  of  refuge,  it  sometimes  is,  to  save 
expense,  arranged  between  the  master  and  the  shipper 
tliat  the  cargo  shall  be  sold  from  alongside,  and  a  fresh 
cargo  purchased  to  take  its  place  when  the  ship  is  ready 
for  it.  In  such  a  case,  the  loss  on  the  sale  and  repur- 
chase is  treated  as  substitution  for  the  expenditure  saved 
by  the  adoption  of  this  course,  and  is  divided  in  the 
proportions  in  which  that  expenditure  would  have  fallen. 
This  mode  of  dealing  with  the  loss  appears  to  be  per- 
fectly legitimate. 

TmnahippiDg  3,  Somctimcs,  again ,  in  order  to  save  this  expense 

entire  cargo.  •  ^  .       . 

of  landing  and  re-shipping  a  cargo,  the  master,  with  the 
consent  of  the  shippers,  hires  another  vessel  to  take  his 
cargo  from  alongside,  and  carry  it  direct  to  its  destina- 
tion. If,  having  done  this,  he  is  obliged  to  fill  up  his 
vessel  at  a  lower  rate  of  freight,  this  loss  of  freight, 
together  with  the  cost  of  the  forwarding  vessel,  constitute 
a  charge  which  is  substituted  for  the  expenses  saved  by 
such  a  measure.  If  the  substituted  charge  is  greater 
than  the  expenses  saved,  the  master  must  of  course  bear 
the  difference  himself ;  but,  to  the  extent  of  the  saving, 
he  is  held  in  practice,  and  rightly  so,  to  be  entitled  to 
claim  as  if  the  expenses  of  discharging  are  incurred. 
His  right  so  to  claim  is  in  fact  established  by  the  decision 
in  Lee  v.  The  Southern  Insurance  Co. {I). 

(0  L.  E.  0  0.  P.  397,  anU,  p.  226. 
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4.  Another  case  of  substituted  expenses  arises,  when  Trandiipping 

,  ,  part  of  cargo. 

the  choice  lies  between  landing  the  entire  cargo  and 
making  a  complete  repair  of  the  ship,  which  will  enable 
her  to  carry  on  the  whole  cargo,  or  else  transhipping, 
and  sending  on  in  another  vessel  a  portion  of  the  cargo, 
and  sailing  home  unrepaired,  or  partially  repaired,  with 
the  remainder.  This  can  be  done  when  the  unrepaired 
ship,  though  not  seaworthy  to  carry  her  whole  cargo,  is 
capable  of  sailing  if  less  deeply  laden. 

This  is  a  case  as  to  which  there  is  at  present  no 
clearly-defined  custom.  It  seems  to  stand  on  much  the 
same  footing  as  that  which  may  be  called  case  No.  6, 
and  it  must  be  reserved  for  discussion  till  we  come  to 
the  latter. 

5.  Suppose  that,  instead  of  completely  repairing  at  Temporary 

,  ,  repair  to  savd 

the  port  of  refuge,  which  will  necessitate  the  discharge  general 
of  the '  cargo,  the  master  saves  this  expense  by  a  tern-  expense. 
porary  repair,  which  renders  the  ship  fit  to  sail  home 
with  all  her  cargo,  but  is  of  no  permanent  value  to  her. 
Can  the  cost  of  this  temporary  repair  be  treated  as  a 
substituted  expense,  and  charged,  wholly  or  in  part,  to 
general  average  ? 

This  is  a  very  old  question.  It  was  apparently 
decided  in  the  negative  in  the  old  Roman  law  (w).  In 
modern  times,  previously  to  the  decision  in  Wikon  v. 
The  Bank  of  Victoria  {n)j  theie  has  been  a  tendency  to 
look  with  favour  on  such  claims.  But  that  decision 
must  now  be  regarded  as  finally  putting  an  end  to  them. 
There  is  no  real  alternative  in  such  a  case :  if  the  ship 
can  be  made  seaworthy  to  sail,  without  extraneous 
assistance,  with  all  her  cargo,  by  adopting  this  cheaper 
com'se,  the  master  has  no  right  to  adopt  one  that  is  more 
costly. 

(m)  Leg.  Ehod.  de  Jact.  (lib.  14,         (n)  Aide^  p.  227. 
tit.  2,  £r.  6,  1  Pardeesufl,  108). 
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If,  indeed,  the  ship  can  only  be  made  seaworthy 
for  this  purpose  by  being  supplied  with  something  which 
does  not  fall  within  the  shipowner's  contract, — for  ex- 
ample, if  it  is  necessary  to  put  on  board  extra  hands  to 
work  the  pumps, — this  additional  assistance  must  be 
treated  either  as  a  substituted  expense  or  as  general 
average. 
Towing  ship  6.  This  Icads  us  to  the  sixth  case,  which  is  one  of 

in  place  of      ircquent  occurrence,  and  great  practical  importance. 

Suppose  a  ship  is  at  a  port  of  refuge,  at  which  she 
can  be  completely  repaired.  She  is  not  seaworthy  to 
sail  from  that  port,  unless  so  repaired:  but  she  can  be 
safely  towed  from  that  port  to  her  place  of  destination 
by  a  steamer.  If  this  course  is  adopted,  who  is  to  pay 
for  the  steamer  ? 

Let  us  further  suppose  that  the  cost  of  the  steamer 
is  a  larger  sum  than  the  saving  in  the  cost  of  discharging 
cargo  and  other  general  average  expenses  in  the  port  of 
refuge,  and  also  larger  than  the  saving  to  the  shipowner 
from  having  his  repairs  effected  at  home  instead  of  at 
the  port  of  refuge ;  but  not  larger  than  these  two  econo- 
mies combined. 

In  such  a  case  there  seems  no  escape  from  the  method 
of  adjustment  by  **  substituted  expenses."  Is  the  whole 
cost  of  the  tug  to  be  treated  as  general  average  ?  The 
owner  of  the  cargo  will  object,  that  he  would  rather  let 
the  ship  be  repaired  on  the  spot.  The  master,  having 
once  gone  into  port  for  the  purpose  of  repairing,  has  no 
right,  he  would  say,  unnecessarily  to  change  that  purpose 
to  his  detriment.  The  cost  of  towing  in  such  a  case  is 
not  an  expense  necessarily  incurred  for  the  common 
safety :  the  ship  was  already  in  safety,  and  it  was  not 
necessary  that  she  should  be  towed.  Is,  then,  the  whole 
cost  to  fall  on  the  shipowner  ?  That  the  shipowner  might 
as  fairly  object  to :  for  the  change  of  plan,  by  towing 
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instead  of  repairing,  was  on  the  whole  judicious,  and 
the  expenditure,  taken  altogether,  was  reduced  by  it. 

Some  equitable  division  must  be  made,  then,  of  the 
cost  of  towage ;  and  the  fairest  basis  for  it  seems  to  be, 
that  each  interest  concerned  should  pay  its  share,  in  the 
proportions  of  the  saving  effected  to  each  by  towing 
instead  of  discharging  cargo  and  repairing  at  the  port  of 
refuge. 

A  custom,  however,  it  appears,  is  requisite,  in  order 
to  sanction  this  mode  of  treatment.  Such  a  custom,  it 
may  be  said,  is  now  in  the  process  of  formation.  The 
advantage  resulting  from  the  employment  of  tugs  on  such 
occasions  is  so  obvious,  that  underwriters,  when  consulted 
before  the  tug  is  hired,  are  always  ready  to  encourage 
the  adoption  of  this  course  by  agreeing  to  pay  an  equit- 
able share  of  the  expense.  It  is  a  serious  inconvenience 
to  be  obliged  to  make  bargains  of  this  nature  in  each 
particular  case  :  and  this  inconvenience  seems  to  be  lead- 
ing to  the  establishment  of  a  general  understanding, 
which  will  in  time  acquire  the  binding  force  of  a  custom, 
that  the  cost  of  towing  a  disabled  ship  from  a  port  of 
refuge  is  to  be  apportioned  on  the  basis  here  indicated. 

It  may  indeed  be  doubted  whether  such  a  custom 
does  not  already  actually  exist  (o). 


(o)  The  foUowing  rules  of  practice 
have  been  laid  down  by  the  Average 
Adjusters'  Association : — 

•*That  if  a  ship  be  in  a  port  of 
refuge  at  which  it  is  practicable  to 
repair  her,  and  if,  in  order  to  save 
expense,  she  be  towed  thence  to  some 
other  port,  then  the  extra  cost  of  such 
towage  shaU  be  divided  in  proportion 
to  the  saving  of  expense  thereby  oc- 
casioned to  the  several  parties  to  the 
adventure. 

**That  if  a  ship  be  in  a  port  of 
refuge  at  which  it  is  practicable  to 


repair  her  so  as  to  enable  her  to  carry 
on  the  whole  cargo,  but,  in  order  to 
save  expense,  the  cargo,  or  a  portion 
of  it,  be  transhipped  by  another  ves- 
sel, or  otherwise  forwarded,  then  the 
cost  of  such  transhipment  (up  to  the 
amount  of  expense  saved)  shall  be 
divided  in  proportion  to  the  saving 
of  expense  thereby  occasioned  to  the 
several  parties  to  the  adventure." 

These  rules,  confirmed  in  1877, 
are  stiU  in  force  and  acted  on,  as  is 
likewise  a  modification,  added  in 
1878,  in  order  to  exclude  what  was 
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Effect  of  oon- 
denmation  of 
Bhip  at  port 
of  refuge. 


Wliat  justi- 
fies condem- 
nation. 


§  56.  Up  to  this  point,  we  have  dealt  with  those 
expenses  at  a  port  of  refuge  which  are  incurred  when 
the  ship  is  made  ready,  at  that  port,  to  prosecute  her 
voyage.  We  have  now  to  consider  those  which  are 
incurred,  when  the  ship  is  condemned  at  such  a  port  as 
not  being  worth  repairing. 

According  to  English  law,  if  a  ship  is  so  damaged 
by  sea  peril  that,  although  it  be  possible  to  repair  her, 
the  repair  will  cost  more  than  the  ship  when  repaired, 
together  with  the  freight  she  will  earn,  will  be  actually 
worth,  the  owner  is  not  bound  to  repair  her.  In  such  a 
case,  his  undertaking  to  carry  the  cargo  to  its  destination 
is  terminated  by  one  of  the  accidents  of  navigation  ex- 
pressly excepted  in  the  bill  of  lading  (jp). 


found  or  thought  too  vague  and  dis- 
putable in  its  conditions,  viz. : — 

**  That  for  the  purpose  of  avoiding 
any  misinterpretation  of  the  resolu- 
tion relating  to  the  apportionment  of 
substituted  expenses,  it  is  declared 
that  the  saving  of  expense  therein 
mentioned  is  limited  to  a  saving  or 
reduction  of  the  actual  outlay,  in- 
cluding the  crew's  wag^s  and  pro- 
visions, if  any,  which  would  have 
been  incurred  at  the  port  of  refuge, 
if  the  vessel  had  been  repaired  there, 
and  does  not  include  supposed  losses 
or  expenses,  such  as  interest,  loss  of 
market,  demurrage,  or  assumed  da- 
mage by  discharging." 

(p)  See  Moss  v.  Smith,  9  G.  B.  94. 
This  was  an  action  against  an  under- 
writer on  freight ;  in  order  to  deter- 
mine the  question  of  his  liability,  it 
became  necessary  to  discuss  the  ex- 
tent of  the  shipowner's  obligation  to 
repair,  as  between  himself  and  the 
owner  of  the  goods.  Cresswell,  J., 
in  giving  judgment,  said : — **  The 
shipowner's  contract  to  carry  the 
cargo  would  be  absolute,  but  for 


the  exception  introduced  into  the 
bill  of  lading, — unless  prevented  by 
perils  of  the  sea.  Now,  when  is  the 
shipowner  said  to  be  prevented  by 
perils  of  the  sea  from  fulfilling  the 
contract  he  has  entered  into  ?  When 
the  ship  is,  by  a  peril  of  the  sea, 
rendered  incapable  of  performing 
the  voyage.  A  ship  is  not  rendered 
incapable  of  performing  her  voyage 
when  she  is  merely  damaged  to  an 
extent  which  renders  some  repaii^ 
necessary :  if  that  were  so,  any,  the 
most  inconsiderable  damage,  such  as 
the  loss  of  her  rudder,  without  which 
she  could  not  proceed,  would  render 
her  incapable  of  fulfilling  the  con- 
tract contained  in  the  bill  of  lading. 
But,  if  a  ship  sustaius  so  much  sea 
damage  that  she  cannot  be  repaired, 
so  as  to  be  rendered  competent  to 
continue  the  adventure,  then  the 
owner  is  prevented  by  a  peril  of  the 
sea  from  fulfilling  his  contract."  (9 
C.  B.  pp.  105-106.) 

The  meaning  of  the  term  "  cannot 
be  I'epaired"  is  explained  by  the 
same  learned  judge,  and  also   by 
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When  the  ship  has  been  thus  lawfully  condemned,  Rule  for 

^  ^  ^  English  ships. 


Maulo,  J.,  to  refer  not  to  an  absolute, 
but  also  to  a  pecuniary  impossibility. 
'*  In  matters  of  business/'  said  Maulo, 
J.,  "a  thing  is  said  to  be  impossible 
when  it  is  not  practicable;  and  a 
thing  is  impracticable  when  it  can 
only  be  done  at  an  excessive  or  un- 
reasonable cost.  A  man  may  be 
said  to  have  lost  a  shilling,  when  he 
has  dropped  it  into  deep  water; 
though  it  might  be  possible,  by 
some  Tery  expensive  contrivance,  to 
recover  it.  So,  if  a  ship  sustains 
Buch  extensive  damage,  that  it  would 
not  be  reasonably  practicable  to  re- 
pair her,  seeing  that  the  expense  of 
repairs  would  be  such  that  no  man 
of  common  sense  would  incur  the 
outlay,  the  ship  is  said  to  be  totaUy 
lost."     (lb.  p.  108.) 

Wilde,  C.  J.,  said:— "We  are 
asked.  Would  any  man  in  his  senses 
spend  1,000/.  upon  the  repairs  of  a 
ship  for  the  mere  purpose  of  earning 
500/.  freight  ?  To  this  I  answer,  Cer- 
tainly not :  but  this  is  not  the  true 
question.  If,  by  expending  1,000/. 
upon  the  repairs,  he  gets,  not  only 
500/.  freight,  but  also  a  ship  worth 
3,000/.,  who  will  for  a  moment  ques- 
tion the  prudence  of  the  outlay?" 
(lb.  p.  108.) 

These  extracts  establish  the  posi- 
tion stated  in  the  text.  Account  is 
to  be  taken  both  of  the  ship  and  of 
the  freight  to  be  earned  by  repairing; 
since  a  man  may  prudently  spend 
5,000/.  in  repairing  a  ship  only  worth 
4,000/.,  if  by  doing  so  he  will  likewise 
earn  a  freight  of  2,000/.,  which  he 
would  otherwise  lose.  The  freight, 
indeed,  may  for  this  purpose  be  pro- 
perly regarded  as  a  constituent  part 
of  that  ship's  value  to  her  owner. 
See  also  Benson  v.  Chapman,  2  II.  L. 
C.  696. 

Some  dicta  in  more  recent  cases 


might  be  cited  as  throwing  doubt  on 
the  rule  laid  down  in  Moss  v.  Smith. 
In  Worms  v.  Storey,  Lord  Wensley- 
dale  said : — '*  If  the  vessel  sails  in  a 
seaworthy  state,  and  in  the  course  of 
the  voyage  is  damaged  by  perils  of 
the  sea,  the  oirner  is  not  hound  to 
repair  it,  but  if  he  does  not  choose 
to  repair,  he  ought  not  to  go  to  sea 
with  the  ship  in  an  unseaworthy 
state,  and  so  cause  a  loss  of  the 
cargo:  he  ought  either  to  repair  or 
stop."  (llExch.427.)  AndWilles, 
J.,  in  referring  to  this  judgment  in 
Blasco  V.  Fletcher  (14  C.  B.  (N.  S.) 
147,  see  p.  157),  and  again  in  De 
Cuadra  v.  Swann  (16  0.  B.  (N.  S.) 
795),  appears  to  incline  towards  the 
opinion  that,  if  the  ship  was  sea- 
worthy at  starting,  and  has  been 
rendered  unseaworthy  by  sea  peril, 
the  owner  is  under  no  obligation  to- 
wards the  freighter  to  incur  expense 
in  repairing.  It  is  conceived,  how- 
ever, that  these  expressions  of  opinion, 
when  taken  in  conjunction  with  the 
decision  of  Moss  v.  Smith,  can  only 
be  regarded  as  confirmations  of  the 
doctrine  that  the  shipowner  is  not 
under  an  absolute  obligation  to  re- 
pair at  any  cost.  In  confirmation  of 
this,  see  a  remark  of  Brett,  J.,  in 
Mavro  v.  Ocean  Marine  Insurance  Co,, 
L.  R.  9  C.  P.  at  601. 

This  subject  has  been  further  dis- 
cussed in  the  cases  of  Atwood  v. 
StUar,  and  Svendsen  v.  Wallace,  See, 
on  the  one  hand,  the  dicta  of  Cock- 
bum,  C.  J.,  in  the  former  case  (4 
Q.  B.  D.  342,  at  p.  358) ;  see  ante, 
p.  190 ;  and  Lord  Blackburn's  obser- 
vations on  the  subject  in  Svendsen  v. 
Wallace  (10  Ap.  Ca.  404,  at  p.  417; 
ante,  p.  211).  The  result  seems  to 
be,  apparently,  to  leave  the  law  very 
much  as  stated  above. 
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the  position  of  the  owner  of  a  ship  under  the  British  flag 
is  as  follows :  He  has  the  privilege  of  hiring  another 
vessel,  and  forwarding  the  cargo  in  it  to  its  destination, 
still  acting  as  carrier  under  the  original  contract.  If  he 
does  this,  he  must  pay  the  hire  of  the  second  vessel,  and 
receive  liis  freight  from  the  owner  of  the  cargo  as  if  the 
cargo  had  been  carried  in  his  own  sliip.  If  the  ship- 
owner cannot  forward  at  a  profit,  his  duty  as  carrier  is 
at  an  end :  he  is  not  bound,  in  this  capacity,  to  hire  a 
second  vessel  at  his  own  expense.  In  this  latter  case, 
however,  the  master's  duty  as  custodian  of  or  agent  for 
the  cargo  may  in  some  cases  oblige  him  to  tranship ; 
that  is  to  say,  if  there  are  no  means  of  communicating 
with  the  owner  of  the  cargo,  and  if  it  is  necessary  for 
the  preservation  of  the  cargo,  or  clearly  desirable  in  the 
cargo's  interest,  that  it  should  be  forwarded.  But,  then, 
the  transhipment  in  this  case  being  made  in  virtue  of 
the  captain's  agency  on  behalf  of  the  cargo,  the  freight 
of  the  forwarding  vessel,  with  the  expenses  of  loading 
the  cargo  on  board,  are  chargeable  to  the  cargo  (q). 

Hence,  if  the  cost  of  forwarding  is  less  than  the 
original  freight,  that  cost  must  fall  wholly  on  the  ship- 
owner, who  thus  earns  his  freight;  if  more,  it  falls 
wholly  on  the  owner  of  the  cargo,  the  shipowner  losing 
his  freight. 

This  is  on  the  assumption  that  the  cargo  has  been 
forwarded  by  the  master,  without  express  intervention  on 
the  part  of  the  cargo-owner. 

The  English  law,  in  such  a  case,  gives  no  freight  to 
the  owner  by  way  of  compensation  for  the  part  of  the 
voyage  which  his  ship  has  performed ;  herein  differing 

(q)  Shipton  V.  Thornton,  9  Ad.  &      303 ;  De  Cuadra  v.  Stvann,  16  C.  B. 
EU.  314;  Oibba  v.  Gray,  2  H.  &  N.      (N.  S.)  772. 
22;  Mathews  v.   Oihbs,  3  E.   &   B. 
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from  the  laws  of  most  other  maritime  states,  which  allow 
a  freight  pro  rat  A  itineris  peracti :  that  is,  in  the  proportion 
which  the  distance  performed  bears  to  the  distance  con- 
tracted for.  Our  law  requires  a  complete  performance 
of  the  contract,  either  in  the  original  ship  or  one  lawfully 
substituted  for  it,  before  it  gives  the  shipowner  any 
freight  whatever  (r). 

If  a  portion  of  the  freight  has  been  absolutely  prepaid, 
the  question  on  whom  the  forwarding  expenses  are  to  fall 
will  depend  on  whether  these  exceed  the  balance  of 
freight  due  to  the  shipowner  under  his  contract.  If  the 
owner  can  make  a  profit  by  forwarding,  he  forwards  at 
his  own  expense;  if  not,  the  cargo  is  forwarded  on 
account  of  the  owners  of  the  cargo,  and  the  balance  of 
freight  is  lost  to  the  shipowner  {s). 

Such  is  the  rule  for  ships  sailing  under  the  British  '^^^  ^or 

,  ,  ,  foreigfn  shipt. 

flag.  In  the  case  of  foreign-owned  ships,  it  may  be 
necessary  to  inquire  what  is  the  law  of  the  country  to 
which  they  belong. 

In  the  case  of  a  ship  damaged  and  taken  into  an 
intermediate  port,  the  extent  of  the  master's  obligation 


(r)  Vb'erhoom  v.  Chapman^  13  M. 
&  W.  230.  What  is  here  stated  is 
to  be  taken  as  applicable  only  to  the 
case  in  which  the  ship  is  disabled  by 
sea  peril.  As  to  the  cases  in  which 
the  completion  of  the  voyage  is  pre- 
yented  by  circumstances  from  which 
a  court  of  law  or  equity  wiU  imply 
an  acceptance  of  the  cargo  by  the 
consignee,  so  as  to  found  a  claim  for 
pro  raid  freight,  see  Osgood  v.  Oroning^ 
2  Camp.  466;  The  Sohloinsten,  L.  E.  1 
Adm.  293,  seep.  297,  and  The  Tmtonia, 
L.  E.  3  Adm.  394,  see  pp.  415-424. 

The  subsequent  decision  of  the 
Court  of  Appeal  in  Metcalf  v.  The 
Britannia  Ironworks  Co.  appears  to 
oyerrule  these  Admiralty  cases,  and 


to  restore  the  older  and  simple  rule 
of  English  law,  that  there  can  be  no 
pro  raid  freight  except  as  the  result 
of  a  new  and  express  contract.  (L.  E. 
1  Q.  B.  D.  613;  on  appeal,  L.  E.  2 
Q.  B.  D.  423.  See  also  Hopper  y. 
Burness,  L.  E.  1  C.  P.  D.  137.) 

[s)  It  has  sometimes  been  contended 
that  in  such  a  case  the  forwarding 
freight  and  charges  should  be  appor- 
tioned rateably  between  the  shipowner 
and  cargo-owner,  in  the  proportion  of 
the  prepaid  freight  and  the  freight  at 
risk.  This,  however,  is  obviously  op- 
posed to  the  principles  which  should 
govern  the  case,  and  is  not  now  acted 
on  in  practice. 
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to  repair  the  ship,  or  to  forward  the  cargo,  and  his  right 
to  freight,  or  any  portion  of  it,  in  the  event  of  his  doing 
neither,  are  questions  which  must  be  determined  by 
reference  to  the  law  of  the  country  where  the  ship  is 
owned, — or,  as  it  has  been  termed,  the  law  of  the  flag. 
This  rule  is  broadly  laid  down  in  the  decision  of  the 
Court  of  Exchequer  Chamber,  in  the  case  of  Lloyd  v. 
Guibert.  The  reasons  for  it  are  very  clearly  set  forth  in 
the  judgment.  The  contract  of  affreightment  is,  or  may 
be,  a  contract  made  in  one  country,  to  have  inception 
perhaps  in  another,  to  be  completed  (under  the  ordinary 
course  of  things)  in  a  third,  but  carrying  with  it  a 
liability  to  be  unexpectedly  terminated  in  some  place 
not  foreseen.  This  contract  may  frequently  be  entered 
into  between  the  subjects  of  different  countries,  and  of 
countries  different  from  any  of  those  to  which  the  con- 
tract itself  has  reference.  So  far  as  regards  incidents  of 
the  contract  in  the  port  of  loading, — for  example,  ques- 
tions as  to  the  proper  mode  of  taking  on  board  and 
stowing  the  cargo, — the  law  of  the  port  of  loading  must 
prevail.  So  far  as  regards  those  which  have  reference  to 
the  completion  of  the  voyage  at  the  port  of  destination, — 
questions  as  to  the  delivery  of  the  cargo,  and  the  pay- 
ment of  freight  in  the  case  of  delivery  at  that  place, — 
the  law  of  the  place  of  destination  should  govern.  But, 
with  regard  to  such  rights  as  spring  out  of  a  forced  termi- 
nation of  the  adventure  at  some  intermediate  place,  the 
Court  determined,  after  balancing  the  inconveniences  of 
the  different  rules  that  might  be  suggested,  that  the  rule 
to  be  followed  was,  the  law  of  the  flag(^). 

The  same  rule  was  adopted  in  the  Admiralty  Court 
in  the  cases  of  The  Bahia  [u)  and  The  Soblomsten  (x). 

{t)  Lloydr.Guib€rt,Jj.B.AQ.BAl5,  {x)  The  Sohlormtefiy  L.  E.  1  Adm. 

(u)  The  Bahia,  B.  &  L.  292.  293. 
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In  case,  then,  of  the  condemnation  of  a  foreign  ship 
at  an  intermediate  port,  the  lawfulness  of  the  condem- 
nation, and  the  right  of  the  shipowner  to  pro  rata  freight, 
together  with  the  question  of  his  obligation  to  forward 
the  cargo,  are  in  all  cases  to  be  determined  by  reference 
to  the  law  of  the  country  to  which  the  ship  belongs  (y). 

As  a  general  rule  it  may  perhaps  be  stated  that, 
wherever  the  law  of  a  country  gives  the  right  to  pro 
rata  freight,  it  does  so  on  the  ground  of  a  termination  of 
the  contract  on  the  spot ;  so  that,  in  every  such  case,  the 
cost  of  transhipping  the  cargo,  and  the  forwarding 
freight,  must  fall  entirely  upon  the  owners  of  the  cargo. 

§  67.  There  is  one  subject  which  remains  to  be  con-  Wages  of 
sidered,  before  closing  this  chapter;  namely,  the  right  of  dei^. 
the  shipowner  to  recover  compensation  in  general  average 
for  the  wages  and  keep  of  his  crew. 

In  most  countries,  when  the  putting  into  a  port  of 
refuge  in  order  to  repair  is  treated  as  a  general  average 


(y)  For  this  reaflon,  I  have  endea- 
voured to  give,  in  the  Appendix,  some 
account  of  the  laws  of  most  foreign 
countries  on  the  subjects  of  tranship- 
ment and  pro  rata  freight. 

A  complication  may  arise,  in  case 
the  rule  of  the  flag  should  be,  that 
such  questions  are  to  be  determined 
by  the  law  of  the  port  of  destination. 
When  that  is  so,  the  true  way  of 
complying  witli  the  law  of  the  flag 
may  be,  to  follow  some  other  law; 
to  follow  the  law  of  England,  if  the 
ship  is  boimd  for  an  English  port. 
This  is  not  an  imaginary  case.  The 
law  of  Holland,  for  example,  does 
not  permit  a  shipowner  to  abandon 
his  contract  with  the  freighter  even 
when  the  ship  is  so  damaged  as  not 
to  be  worth  repairing:  he  must  in 
that  case,  if  he  will  not  repair,  pro- 


vide a  forwarding  vessel  at  his  own 
expense,  even  though  the  cost  of  it 
exceeds  the  original  freight.  But  it 
is  also  the  rule  of  the  Dutch  law  that 
questions  of  liability  for  freight  are 
to  be  governed  by  the  law  of  the 
place  of  destination.  When  there  is 
a  transhipment  at  an  extra  rate  of 
freight  from  a  Dutch  ship  under 
such  circumstances,  and  when  the 
cargo  reaches  its  English  destination 
and  there  arises  the  question  who  is 
to  pay  for  the  cost  of  forwarding, 
Lloyd  V.  Guibert  obliges  us  to  look  to 
the  law  of  Holland  as  our  guide;  but 
the  law  of  Holland  sends  us  back  to 
the  English  law :  so  that,  apparently, 
in  the  case  supposed,  the  extra  freight 
is  chargeable  to  the  owner  of-  the 
cargo. 
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act,  giving  a  right  to  compensation,  not  alone  for  the 
bare  cost  of  reaching  a  place  of  safety,  but  for  all 
expenses  incident  to  the  remaining  there  and  coming  out 
again,  the  law  recognizes,  as  one  of  those  expenses,  the 
sliipowner's  loss  from  having  to  pay  and  feed  the  crew 
during  this  forced  suspension  of  the  voyage.  In  England 
it  is,  in  practice,  not  so. 

Two  reasons  are  offered  for  the  English  rule.  The 
first  is,  that  the  general  average  is  terminated  so  soon  as 
the  port  of  refuge  is  reached,  so  that,  the  expenses  in 
question,  it  is  contended,  do  not  really  form  part  of  the 
cost  of  the  general  average  operation,  but  of  the  delay 
in  iK)rt  in  order  to  repair,  which,  in  the  case  at  least  of 
accidental  damage,  falls  within  the  shipowner's  duty 
under  his  contract.  This  reason  does  not  apply,  when 
the  damage  which  necessitated  the  bearing  up  was  itself 
the  result  of  a  sacrifice  for  general  safety.  The  second 
reason  is  based  on  the  principle,  that,  to  constitute 
general  average,  an  expenditure  must  be  extraordinary 
in  its  kind,  not  the  mere  augmentation  of  an  ordinary 
expenditure.  The  services  of  the  crew  during  the  whole 
voyage  are  due  to  the  cargo,  being,  like  the  use  of  the 
ship  itself,  purchased  by  the  engagement  to  pay  freight. 
The  shipowner  must  take  the  chance  of  a  longer  or 
shorter  voyage. 

The  English  rule  has  been  sanctioned  by  a  series  of 
decisions  in  our  courts,  which,  though  unsatisfactory 
enough  as  regards  the  reasons  on  which  they  are  based, 
having  for  the  most  part  been  given  at  a  time  when  the 
subject  of  general  average  was  little  understood,  must 
now,  it  is  presumed,  be  regarded  as  of  binding  autho- 
rity (s). 

(z)  The  oldest  reported  decisions  on      1769,  and  LaJteward  y.  Curling,  in 
tlds  point  are  those  of  J^cfen  T.  Poo/e  in      1776,  both  of  which  were  actions 
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It  would  certainly  have  been  more  satisfactory  if 
we  could  say  that  the  arguments  in  favour  of  the  allow- 
ance of  wages  and  provisions  had  been  laid  before,  and 
at  least  listened  to  by,  the  Judges  of  the  English  courts. 
There  is  really  something  to  be  said  in  support  of  a 
practice  which  is  of  great  antiquity,  and  very  general 
amongst  seafaring  communities. 

Let  us  confine  ourselves  to  the  case  of  a  ship  which 


brought  against  the  owner  of  the 
ship;  and,  in  both,  Lord  Mansfield 
thought  it  a  sufficient  answer  to  the 
claim,  that  the  thing  insured  was 
merely  the  body  and  tackle  of  the 
ship,  and  that  such  an  insurance  did 
not  cover  the  crew's  wages,  that  being 
a  distinct  subject-matter.  (Park, 
Ins.  115,  8th  Edit.)  And  the  like 
reasoning  was  used  by  BuUer,  J.,  in 
Eoberison  v.  Ewer,  in  1786  (1  Term 
Eep.  127).  "  Here,"  he  said,  "  the 
ship  itself  was  safe;  and  the  court 
only  look  to  the  thing  itself  which  is 
the  subject  of  insurance;  and  the 
wages  and  provisions  are  no  part  of 
the  thing  insured."  In  Power  v. 
Whitmore,  where  one  item  of  the 
claim  for  general  average  consisted 
of  the  wages  of  the  master  and 
crew  during  a  detention  at  the  port 
of  refuge,  Lord  EUenborough  thus 
briefly  dismissed  the  claim :  '*  General 
average  must  lay  its  foundation  in  a 
sacrifice  of  a  part  for  the  sake  of  the 
rest ;  but  here  was  no  sacrifice  of  any 
part  by  the  master,  but  only  of  his 
time  and  patience."  (4  M.  &  S.  141.) 
So  the  matter  remained  until  the 
trial  of  De  Vaux  v.  Salvador,  in  which 
case  the  question  was  again  raised, 
not  directly  as  one  of  general  average, 
but  in  an  action  against  the  under- 
writer on  ship;  and  the  immediate 
point  at  issue  was,  whether  the  wages 
of  the  crew,  during  a  detention  to 
repair,  could  be  added  to  the  cost  of 
L. 


repairs,  to  make  up  the  required  per- 
centage of  a  claim.  The  claim  was 
rejected  by  Lord  Denman  on  the 
following  grounds :  That,  though  the 
authority  against  it  rested  at  first  on 
a  mere  dictum  of  Lord  Mansfield, 
yet  being  the  dictum  of  so  great  a 
master  of  insurance  law,  having  being 
sanctioned  by  Mr.  Justice  Buller, 
himself  a  high  authority,  having  been 
accepted  by  the  text  writers,  and, 
above  aU,  having,  although  a  case  of 
everyday  occurrence,  passed  unques- 
tioned for  nearly  seventy  years,  it 
must  now  be  regarded  as  fully  es- 
tablished, and  admitting  of  no  doubt. 
{De  Vaux  v.  Salvador,  4  Ad.  &  Ell. 
420.)  So  much  is  there  of  accident, 
we  may  remark,  in  the  formation  of 
law!  This  important  question,  in 
which  the  law  of  England  differs 
from  that  of  most  other  maritime 
states,  has  never  yet  been  argued 
out,  even  in  the  most  rudimentary 
manner,  in  the  English  courts;  and 
yet  it  must  be  regarded,  by  the  mere 
lapse  of  time,  as  firmly  and  unques- 
tionably established.  It  is  so  treated 
by  the  court,  in  Wilson  v.  The  Bank 
of  Victoria,  Blackburn,  J.,  alluding 
to  the  subject  incidentally,  as  a 
matter  settled  and  well  known.  (See 
L.  B.  2  Q.  B.  203,  at  p.  212.  See 
however,  contra,  the  judgment  of  the 
Court  of  Appeal  in  Ativood  v.  Sdlar, 
5  Q.  B.  D.  286,  at  p.  291 ;  arUe, 
p.  194.) 

B 
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has  put  into  port  to  repair  damage  whicli  is  itself  the 
subject  of  general  average. 

The  shipowner  contends  that  he  is  entitled  to  an 
indemnity  for  his  loss  of  the  ship's  employment  during 
the  detention  caused  by  the  sacrifice  made  for  the 
common  safety.  If  he  is  entitled  to  a  complete  compensa- 
tion for  such  loss,  this  ingredient  in  it  is  too  important  to 
be  left  out  of  sight.  His  right  to  compensation  for  loss 
of  time  is  recognized  by  the  courts  when  it  is  a  question 
of  damages  under  a  collision  suit.  In  such  a  case  he 
receives  compensation  for  it,  under  the  name  of  de- 
murrage. 

But,  it  may  be  objected,  if  the  claim  is  for  demurrage, 
why  limit  this  to  the  cost  of  keeping  the  crew  ?  Why  not 
also  bring  in  the  loss  of  time  ?  The  answer  is :  The 
shipowner's  loss  of  time  is  balanced  by  a  corresponding 
loss  on  the  part  of  the  owners  of  the  cargo.  The  delay 
is  or  may  be  prejudicial  to  the  latter  in  two  ways :  they 
may  lose  their  market — ^but  against  this  may  be  set 
the  chance  of  a  rise  in  the  market  during  the  delay; 
they  also  lose  the  interest,  during  the  delay,  on  the  cost 
of  their  merchandise.  This  loss  of  interest  bears  the 
same  proportion  to  the  value  of  the  goods  which  the 
shipowner's  loss,  by  being  deprived  of  the  use  of  the 
ship,  bears  to  the  value  of  the  ship.  At  any  rate,  if  not 
always  precisely  the  same,  these  two  losses  may  not 
unfairly  be  set  off  against  one  another.  If  insurance  be 
left  out  of  sight,  it  makes  little  or  no  difference,  as 
between  the  owners  of  cargo  and  the  owner  of  the  ship, 
whether  both  these  losses  are  brought  in,  or  both  left  out. 
But,  over  and  above  this  loss  of  time,  the  shipowner  has 
to  bear  an  additional  burden  by  having  to  pay  and 
maintain  his  crew,  who  would  be  paid  off  at  the  end 
of  the  voyage.     He  is  not  really  compensated  for  the 
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sacrifice  which  necessitated  the  delay,  unless  this  outlay- 
is  made  good  to  him. 

If,  then,  at  any  future  time  the  courts  should  lay 
down  the  principle  that,  when  there  is  a  delay  caused  by 
a  sacrifice,  the  loss  thereby  occasioned  is  to  be  completely 
compensated  in  general  average,  it  may  become  necessary 
to  reconsider  the  present  rule  as  to  the  crew's  wages  and 
provisions.  It  is  by  no  means  improbable  that  in  this 
respect  a  distinction  may  be  drawn  between  the  case  of 
putting  into  port  to  repair  accidental  damage,  and  that 
in  which  the  putting  in  has  been  necessitated  by  a 
sacrifice  for  the  common  safety. 

At  present,  however,  we  do  not  seem  to  be  ripe  for 
such  a  change;  the  exclusion  from  general  average  of 
the  crew's  wages,  during  the  delay  in  the  course  of  a 
voyage  not  terminated  by  wreck,  must  be  taken  to  be 
a  settled  rule. 

The  question,  however,  still  remains  undetermined  Crew's  wages 

in  ease  of 

m  our  courts,  to  what  extent  there  may  be  a  claim  for  ahipwreok. 
the  wages  of  the  master  and  crew  if  these  are  retained 
for  the  general  service  after  the  period  at  which  the 
contract  with  the  crew,  as  well  as  the  contract  to  com- 
plete the  voyage,  have  been  terminated  by  the  wreck 
or  condemnation  of  the  ship. 

On  principle  it  seems  clear  that,  when  there  has 
come  a  time  at  which  the  owner  is  at  liberty  to  discharge 
the  master,  or  the  master  to  discharge  his  crew,  on  the 
ground  that  their  duties  are  terminated  by  the  perma- 
nent incapacity  of  the  ship  to  continue  her  voyage,  the 
shipowner's  obligation  towards  the  owners  of  the  cargo 
to  retain  his  crew  must  terminate  likewise.  If,  there- 
fore, the  master  or  crew  are  retained  beyond  that  period, 
they  stand  really  in  the  same  position  as  labourers  who 
may  be  hired ;    and,  if  they  are  retained  to  save  the 

r2 
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cargo,  their  wages  must  be  charged  against  the  cargo, 
precisely  as  the  hire  of  labourers  would  have  been. 
The  question  is,  then,  what  is  the  period  at  which  the 
master  or  the  crew  may  lawfully  be  thus  discharged  ? 

This  question  must  be  determined  by  reference  to 
the  following  clauses  in  the  Merchant  Shipping  Act,  17  & 
18  Vict.  c.  104. 

§  183.  '*No  right  to  wages  shall  be  dependeat  on  the 
earning  of  freight ;  and  every  seaman  and  apprentice  who 
would  be  entitled  to  demand  and  recover  any  wages  if  the 
ship  in  which  he  has  served  had  earned  freight,  shall, 
subject  to  all  other  rules  of  law  and  conditions  applicable  to 
the  case,  be  entitled  to  claim  and  recover  the  same,  notwith- 
standing that  freight  has  not  been  earned ;  but  in  all  cases 
of  wreck  or  loss  of  the  ship,  proof  that  he  has  not  exerted 
himself  to  the  utmost  to  save  the  ship,  cargo,  and  stores  shall 
bar  his  claim." 

§  185.  ''In  cases  where  the  service  of  the  seaman 
terminates  before  the  period  contemplated  in  the  agreement 
by  reason  of  the  wreck  or  loss  of  the  ship,  .  .  .  such 
seaman  shall  be  entitled  to  wages  for  the  time  of  service 
prior  to  such  termination  as  aforesaid,  but  not  for  any 
further  period." 

If,  then,  the  service  of  a  seaman  is  terminated  by 
reason  of  the  ship's  wreck, — in  otlier  words,  if  the  ship's 
wreck  renders  it  impossible  for  him  to  render  any  further 
service,  either  in  his  proper  capacity  as  a  mariner,  or  in  the 
duty,  superimposed  by  the  Act,  of  saving  the  ship,  cargo, 
and  stores, — his  right  to  wages  terminates  at  the  same 
time,  and  he  at  that  point  of  time  ceases  to  be  the  servant 
of  the  shipowner  under  his  articles.  This  raises  two 
questions : 

First,  what  is  that  ^*  wreck  or  loss  of  the  ship" 
which  has  this  effect  ? 
Seamen'smm-  The  term  "  wrcck,"  in  connection  with  this  subject, 

tenninate       must  no  doubt  be  understood  as  including  all  cases  of 
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ascertained  permanent  incapacity  of  tlie  ship  for  navi-  untaocm- 
gation.  Whether  the  ship  is  so  wrecked  as  to  be  broken  ship, 
in  pieces,  or  simply  damaged  to  such  an  extent  as  not  to 
be  worth  repairing,  can  make  no  difference,  so  soon  as 
the  hopelessness  of  her  condition  has  been  ascertained. 
This  hopelessness  must  be  ascertained,  however,  before 
the  crew's  services  can  be  regarded  as  at  an  end.  It 
could  never  have  been  the  policy  of  the  law  to  allow  that, 
so  soon  as  a  ship  had  struck  the  ground,  or  otherwise 
been  placed  in  a  situation  which  might  result  in  wreck, 
the  master  should  have  the  right  to  dismiss  the  crew,  or 
the  crew  to  dismiss  themselves,  without  waiting  to  find 
out  whether  or  no  there  would  be  a  possibility  of  saving 
or  repairing  her.  It  is  in  fact  to  prevent  such  a  mischief,  . 
that  the  obligation  to  assist  in  saving  the  ship  and  cargo 
is  imposed  upon  the  crew.  Even  where  their  assistance 
for  this  latter  purpose  is  not  required,  it  seems  plainly 
reasonable  that  the  master  should  be  obliged  to  retain 
his  crew,  until  it  is  known  with  certainty  that  the  ship 
is  not  worth  repairing. 

Hence  we  arrive  at  the  rule,  which  is  adopted  in  the 
practice  of  adjusters,  that,  in  cases  of  actual  or  constructive 
total  loss,  the  master  is  not  at  liberty  to  dismiss  the  crew 
until  the  ship  has  been  properly  condemned  as  irreparable 
or  not  worth  repairing.  The  usual  form  of  condemnation 
is  by  a  survey  held  by  authorized  or  at  least  disinterested 
persons. 

Secondly,  in  case  the  ship  has  been  condemned,  or 
clearly  proved  irreparable,  while  the  cargo  is  still  on 
board  or  at  hazard,  is  the  master  bounds  under  §  183  of 
the  Act — or  is  he  merely  at  liberty,  if  he  pleases — to 
retain  his  crew  for  the  purpose  of  saving  the  cargo  ? 

The  crew  are  engaged  primarily  for  the  purpose 
of  navigating  the  ship.     After  this  duty  is  absolutely 
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at  an  end,  it  would  seem  reasonable — apart  from  express 
legislation,  and  apart  from  considerations  of  general 
policy — to  hold  that  the  engagement  is  terminated, 
and  that  neither  party  is  any  longer  bound  by  it.  This 
view  should  be  adhered  to,  it  is  conceived,  except  so  far 
as  we  are  restrained  by  positive  legislation  or  express 
decisions  from  so  doing.  It  is  clear  that  in  such  a  case 
the  master  has  the  right  by  statute  to  insist  on  retaining 
the  crew,  if  he  requires  their  assistance  to  save  the  cargo 
and  stores.  But  there  is  nothing  in  the  Act  to  show  that 
he  is  bound  to  retain  them  for  this  purpose,  should  he  not 
wish  to  do  so.  It  may  be  concluded,  then,  that  although 
he  has  the  right  to  keep  the  crew,  he  is  not  bound  to  do 
so.  He  may  discharge  them,  and  hire  labourers  in  their 
place :  and,  if  he  may  do  this,  without  being  liable  to  be 
charged  by  the  owner  of  the  cargo  with  a  breach  of  his 
contract,  it  follows  that  he  may  hire  these  same  scamcu  as 
labourers,  at  the  cost  of  those  who  have  to  pay  for  saving 
the  cargo, — that  is,  either  as  general  average,  or  as  a 
special  charge  on  the  owners  of  the  cargo,  according  to 
circumstances  (a). 


(a)  It  may  be  objected  that  this 
view  is  one-Bided  as  regards  the  crew, 
and  that  these,  if  bound  to  remain  if 
required,  ought  to  have  the  right  to 
insist  on  remaining,  should  they  wish 
to  earn  wages  in  this  manner.  But 
such  one-sided  arrangements  are  not 
unknown  to  the  law.  The  privilege 
of  a  shipowner  to  forward  cargo  by 
another  vessel,  if  he  can  make  a 
profit  by  it,  while  he  is  not  bound  to 
forward  unless  he  pleases,  is  a  case 
in  point.  So  likewise  is  the  right  of 
a  master  to  retain  a  pilot  in  a  river 
or  roadstead,  on  payment  of  a  fixed 
rate  per  day,  while  he  is  not  bound 
to   retain   him  unless  be  pleases. 


Viewed  as  a  question  of  general 
policy,  it  is  expedient  that  the  master 
should  have  the  power  to  keep  his 
crew,  in  cases  of  urgency,  for  the 
purpose  of  saving  the  property.  Had 
he  no  such  power,  there  would  be 
danger  of  the  crew's  leaving  him  at 
a  moment  of  distress,  or  setting  up 
unreasonable  demands  for  salvage; 
and  even,  possibly,  conniving  or 
assisting  at  a  wrecking  of  a  ship,  for 
the  sake  of  the  gain  they  might  thus 
expect.  On  the  other  hand,  there  is 
no  such  argument  from  policy  in 
favour  of  giving  the  crew  a  right  to 
remain,  against  the  desire  of  the 
captain,  to  work  as  labourers  after 
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their  proper  duties  as  mariners  are 
at  an  end. 

In  the  case  of  TAe  Warrior,  where 
the  crew  of  a  ship  which  had  been 
wrecked  on  one  of  the  Canary  Islands 
had  been  discharged  by  the  master, 
while  the  ship  was  lying  on  the  beach, 
filled  with  water,  and  irrecoverably 
wrecked,  but  not  broken  up,  and  with 
her  cargo  still  on  board,  and  the  crew 
were  subsequently  employed  to  sayo 
the  cargo  and  stores,  Dr.  Lushington 
allowed  the  crew  to  recorer  salyage. 
At  the  trial,  this  was  resisted  on  the 
grounds  that  the  crew  were  not  legally 
discharged,  and  that  the  services  ren- 
dered by  them  were  no  more  than 
they  were  bound  to  perform  by  the 
ship's  articles.    But  Dr.  Lushington, 


in  giving  judgment  in  their  favour, 
said  that  the  master  had  power  to 
discharge  the  seamen  under  such  cir- 
cumstances if  he  honestly  thought 
fit  to  do  so ;  and  although  the  pro- 
priety of  his  exercising  this  power  in 
the  present  case  might  be  doubted, 
since  the  master  must  have  known 
that  he  was  entitled  to  have  the  ser- 
vices of  the  crew  to  recover  as  much 
of  the  ship  and  her  cargo  as  could  be 
saved,  still,  admitting  that  he  had 
judged  wrongly,  the  crew  were  not 
to  be  affected  by  the  misconduct  of 
the  master,  and,  having  been  law- 
fully discharged,  it  was  open  to  them 
to  work  as  salvors.  {Wam'or,  1 
Lush.  476.) 
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Having  now  set  forth  in  detail  the  several  losses  or 
expenses  which  are  the  proper  subjects  of  general  average, 
we  come  to  the  mode  in  which  such  losses  or  expenses 
are  to  be  replaced  by  contribution. 

This  subject  falls  naturally  under  three  heads.  Wo 
are  to  consider,  first,  what  is  the  proper  time  and  place 
for  adjusting  a  general  average;  secondly,  in  what 
maimer  the  amount  to  be  made  good,  in  respect  of  each 
kind  of  loss  or  expense,  is  to  be  computed ;  and  thirdly, 
on  what  property,  and  after  what  manner  of  determining 
its  value,  the  contribution  is  to  be  levied. 

In  treating  each  of  these  three  heads,  I  shall  begin 
by  simply  setting  forth  such  decisions  of  the  English 
courts  as  directly  bear  upon  them,  and  then  proceed  to 
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state  what  is  the  existing  practice  amongst  adjusters. 
By  keeping  these  two  things  as  separate  as  possible,  I 
shall  better  enable  the  reader  to  judge  how  much  of  what 
we  now  do  rests  on  authority  that  must  be  adhered  to, 
and  how  much  is  at  present  fairly  open  to  discussion, 
and  may,  if  necessary,  be  amended. 

We  begin  with  the  time  and  place  of  adjustment; 
which  properly  comes  first,  since  this  must  regulate  the 
other  two. 

§  58.  The  determining  of  the  proper  time  and  place  Hme  and 
for  an  adjustment  is  important  for  two  reasons.  In  the  fuatmoit. 
first  place,  upon  this  depends  the  law  which  must 
regulate  the  adjustment ;  an  important  question,  seeing 
that  the  laws  of  different  countries,  with  respect  to 
general  average,  differ  materially.  Secondly,  upon  this 
likewise  depends,  or  may  depend,  the  state  of  facts 
which  is  to  be  taken  as  the  basis  of  the  adjustment. 
The  question,  for  example,  whether  contribution  is  to  be 
levied  on  the  values  of  the  property  as  existing  at  the 
time  of  the  sacrifice,  or  the  values  as  they  may  be  upon 
the  termination  of  the  adventure,  is  one  that  evidently 
must  to  some  extent  depend  on  the  time  and  place  at 
which  the  liability  for  general  average  is  made  to  attach. 

The  first  case  in  which  this  question  came  directly  Simmda  t. 
before  the  courts,  is  that  of  Simonds  v.  White.  An 
English  shipper  and  owner  of  cargo,  carried  from  Gib- 
raltar to  St.  Petersburg  under  an  ordinary  bill  of  lading, 
had  been  compelled  at  St.  Petersburg,  in  order  to  obtain 
possession  of  his  goods,  to  pay  a  sum  of  money  as 
contribution  towards  a  general  average,  resulting  from 
the  ship's  having  been  obliged  to  put  into  a  port  of 
refuge  on  the  voyage.  This  contribution,  it  was  ad- 
mitted, was  assessed  correctly  according  to  the  law  of 
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point,  a  diflFerent  rule  is  applicable.     This  appears  from 
the  decision  in  Fletcher  v.  Alexander  (d). 
Fletcher  ▼.  A  shio,  bound  from  Liverpool  for  Calcutta,  with  a 

Alexander.  ... 

cargo  consisting  entirely  of  salt,  was  stranded  on  a  sand- 
bank near  Wexford.  To  lighten  her,  a  very  large 
portion  of  the  salt  was  thrown  overboard ;  she  was  then 
towed  oflE  the  bank,  and  brought  back  to  Liverpool  in  a 
leaky  state.  Of  the  salt  not  jettisoned,  the  greater  part 
was  either  washed  out  by  sea-water  or  so  damaged  as  not 
to  be  fit  for  reshipment.  The  small  portion  of  sound 
salt  which  remained  was  not  sufficient  even  to  ballast  her, 
and  was  not  worth  carrying  on  by  itself.  The  charterer 
refused  to  furnish  a  fresh  cargo.  Under  these  circum- 
stances the  voyage  was  abandoned.  When  the  ship  was 
repaired,  her  owner  took  in  a  fresh  cargo  of  salt  on  his 
own  account,  and  sent  it  to  Calcutta,  where  it  arrived, 
and  was  sold  at  a  profit. 

On  these  facts,  several  questions  were  raised  as  to 
the  proper  mode  of  adjusting  the  claim  for  jettison ;  most 
of  which  may  be  reserved  for  a  future  chapter.  At 
present  we  are  only  concerned  with  the  decision  so  far 
as  it  bears  on  the  proper  time  and  place  for  adjusting  the 
average. 

On  behalf  of  the  owner  of  the  salt  it  was  contended 
that  he  was  entitled  to  the  sum  whicli  the  jettisoned  salt 
would  have  produced  had  it  been  carried  in  the  ship  to 
Calcutta :  and,  since  the  event  proved  that  in  that  case 
it  would  have  been  sold  at  a  profit,  as  the  second  cargo 
was,  he  was  entitled  to  such  profit.  As  a  consequence 
of  this  contention,  it  was  argued  that  Calcutta  was  the 
proper  place,  and  the  date  of  the  ship's  arrival  there  the 
proper  time,  for  adjusting  the  general  average. 

Bovill,  C.  J.,  in  giving  judgment,  said  that,  although 

[d)  L.  B.  3  C.  P.  375. 
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in  general  the  port  of  destination  was  the  proper  place 
for  adjusting  a  general  average,  yet,  when  the  voyage 
was  broken  up,  and  the  adventure  brought  to  an  end  at 
some  other  place,  the  average  should  be  adjusted  there, 
and  by  the  law  which  there  prevailed.  Montague 
Smith,  J.,  expressed  a  similar  opinion,  but  more  guardedly; 
limiting  it  to  the  case  of  a  breaking  up  of  the  adventure 
at  the  port  of  departure  (e). 

§  60.  Upon  the  question,  what  properly  constitutes  What  justifiea 
a  breaking  up  of  the  voyage,  so  as  to  change  the  place  voyage. 
of  adjustment  from  the  port  of  original  destination  to 
that  where  the  voyage  is  broken  up,  we  have  the  follow- 
ing decisions : — 

In  Mavro  v.  The  Ocean  Mar.  Im.  Co.(/)y  where  the  ship  Mavro  v. 
General  ChassS^  chartered  at  Constantinople  to  carry  a  /««.  co. 
cargo  of  wheat  from  Varna  to  Marseilles,  had  sailed  with 
her  cargo,  but  on  the  voyage  had  met  bad  weather,  been 
obliged  to  carry  a  press  of  canvas,  and  sprung  a  leak, 
which  obliged  her,  after  throwing  overboard  some  of  the 
cargo  and  ship's  materials,  to  bear  up  for  Constantinople. 
The  cargo  as  well  as  the  ship  was  damaged.  Surveyors, 
appointed  by  the  Consular  Court,  recommended  that  the 
cargo  should  be  sold  by  public  auction  for  the  benefit  of 
all  concerned,  and  that  the  voyage  of  the  vessel  should 
end  at  Constantinople.  Both  the  owner  of  the  ship  and 
the  charterer  were  present  at  this  survey.  This  recom- 
mendation was  not  entirely  acted  ^upon :  a  fresh  survey 
was  called,  on  the  application  of  the  agent  for  the  under- 
writers of  the  cargo,  and  it  being  found  that  one-fifth 


(e)  Fletcher  y.  Alexander ^  L.  E.  3  is  to  be  taken  as  the  port  of  adjust- 

0.  P.  375.     "The  authorities  show  ment"  (at  p.  387.) 

that  where  the  yessel  is  obliged  to  (/)  L.  E.  9  G.  F.  d9o. 
return  to  the  port  of  departure,  that 
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part  only  of  the  cargo  was  damaged,  that  portion  only 
was  sold,  and  the  remainder  was  forwarded  in  another 
vessel  to  Marseilles.  The  necessity  for  the  transhipment, 
instead  of  repairing  The  General  Chasse^  is  not  very  evident 
on  the  report :  but  it  appears  that  the  transhipment  was 
agreed  to  by  all  the  parties  interested  in  the  adventure, 
and  was  directed  by  the  order  of  the  Consular  Court.  On 
these  facts  the  Court  of  Common  Pleas  were  clearly  of 
opinion  that  the  court  at  Constantinople  must  be  taken 
"to  have  had  jurisdiction  to  make  the  orders  which  it 
did,  and  which  were  acquiesced  in  at  the  time.  The 
court  were  also  of  opinion,  upon  the  facts  found  in  the 
case,  that  it  must  be  taken  that  the  voyage  was  neces- 
sarily broken  up  at  Constantinople  "  {g).  On  this  case  it 
is  to  be  observed,  however,  as  pointed  out  by  Lindley,  J., 
in  Hilly.  Wilson^  that:  "The  real  question  in  this  case 
was  the  true  construction  of  an  English  policy  of  insur- 
ance containing  the  words  ^general  average  as  per 
foreign  statement ; '  and  the  case  does  not  throw  much 
light  on  any  otlier  question  "  (A). 
miiy.TFiiton.  In  the  case  of  Hill  v.  Wilson (i)y  The  Virago  sailed 

from  Riga  with  a  general  cargo,  bound  for  Hull,  and 
was  stranded  and  injured,  but  was  got  off  and  towed 
into  Copenhagen,  where  the  cargo  was  discharged  and 
the  ship  was  repaired  at  a  large  expense.  The  whole  of 
the  goods  belonging  to  the  plaintiffs,  being  damaged, 
were  sold,  and  admittedly  properly  sold,  at  Copenhagen : 
the  ship,  with  a  portion  of  her  original  cargo  belonging 
to  other  shippers,  proceeded  on  her  voyage  and  arrived 
at  Hull.  The  shipowner  claimed  that,  as  between  him- 
self and  the  plaintiff,  the  voyage  ended  at  Copenhagen, 
and  the  general   average   as  between  them   must    be 

{g)  L.  E.  9  0.  P.  at  p.  604.  (t)  4  C.  P.  D.  329. 

(h)  4  C.  P.  D.  at  p.  333. 
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adjusted  at,  and  by  the  law  of  Copenhagen,  which  was 
more  favourable  to  him  than  the  law  of  England,  as 
giving  him  a  pro  rata  freight  and  in  other  respects.  The 
portion  of  cargo  sold  at  Copenhagen  amounted  to  about 
seven-eighths  of  the  whole. 

Lindley,  J.,  before  whom  the  case  was  tried,  said : — 

"I  am  of  opinion  that  it  is  incumbent  upon  the  defendants  to 
show  that  the  Danish  adjustment  is  binding  upon  the  plaintiffs;  it  is 
incumbent  on  the  defendants  to  show  that  the  voyage  was  terminated 
at  Copenhagen  by  the  occurrence  of  circumstances  which  necessitated 
OT  justified  such  termination,  and,  as  a  consequence,  necessitated  or 
justified  a  general  average  adjustment  at  that  port. 

**  Very  little  information  is  to  be  obtained  upon  the  question  what 
circumstances  terminate  a  voyage  at  an  intermediate  port,  when  the 
ship  with  part  of  her  goods  on  board  arrives  at  her  original  port  of 
discharge.  The  only  cases  reported  in  our  own  books  on  this  point  are 
Fletcher  v.  Alexander  {k),  and  Mavro  v.  Ocean  Marine'*^  (/).  His  lord- 
ship, after  setting  forth  those  cases,  continued : 

"  In  this  state  of  the  authorities,  it  is  necessary  to  consider  the 
matter  on  principle.  The  duty  of  the  shipowner  is  to  complete  the 
voyage  if  he  can.  If  owing  to  perils  of  the  seas  he  is  compelled  to  put 
into  an  intermediate  port  for  repair,  his  duty  is  to  refit,  and  carry  on 
such  part  of  the  original  cargo  as  is  fit  to  be  carried  on.  If  this  is 
c^one,  a  policy  on  the  ship  for  the  original  voyage  will  cover  a  loss 
sustained  after  she  has  been  repaired  and  is  sailing  from  the  port  of 
repair  to  her  original  port  of  destination ;  and  a  policy  on  her  original 
cargo  will  still  cover  so  much  of  such  cargo  as  is  being  calried  in  her 
between  the  same  ports.  In  a  case  of  this  description,  the  original 
voyage  is  not  regarded  as  broken  up  into  two,  viz.,  first  into  one 
voyage  from  the  port  of  sailing  to  the  port  of  refuge,  and  secondly 
into  another  voyage  from  such  port  to  the  port  of  destination. 

"Again,  if  the  shipowner,  being  unable  to  repair  his  ship,  tran- 
ships the  cargo  and  sends  it  home  in  some  other  ship,  which  he  may 
do,  stni,  as  between  him  and  the  original  consignees  of  the  cargo,  the 
original  voyage  is  treated  as  continuing,  in  the  absence  of  some  agree- 
ment to  the  contrary.  This  appears  from  Shipton  v.  Thornton  (m\ 
where  the  freight  payable  in  such  cases  is  discussed.    Further,  in  a 

{h)  L.  B.  3  C.  P.  375.  (m)  9  Ad.  &  E.  314. 

(/)  L.  E.  9  0.  P.  595 ;  10  0.  P.  414. 
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case  of  this  description,  a  policy  on  the  cargo  for  the  original  voyage 
will  cover  such  cargo  when  transhipped  in  order  to  complete  such 
voyage  (n). 

"These  considerations  appear  to  me  to  show  that,  in  order  to 
uphold  the  Danish  adjustment  in  this  case  as  against  the  plaintiffs 
who  have  never  assented  to  it,  the  defendants  must  prove  two  things. 
First,  that  the  original  voyage  was  in  fact  terminated  at  Copenhagen, 
and  secondly,  that  it  was  so  terminated  either  by  agreement  or  necessity, 
t.  e.f  the  occurrence  of  circumstances  beyond  the  control  of  the  defen- 
dants, and  such  as  rendered  the  completion  of  the  voyage  on  the  terms 
originally  agreed  upon  physically  impossible,  or  so  clearly  unreasonable 
as  to  be  impossible  in  a  business  point  of  view 

"Assuming  the  original  voyage  to  have  in  fact  terminated  at 
Copenhagen,  neither  the  necessity  for  its  termination  there  nor  its 
termination  by  any  agreement  binding  on  the  plaintiffs  is  proved.  The 
desirability  of  having  the  average  adjusted  at  Copenhagen,  in  order  to 
obtain  an  allowance  of  distance  freight,  and  the  desirability  of  bring- 
ing about  a  separation  of  ship  and  cargo  in  order  to  obtain  an  adjust- 
ment at  Copenhagen,  were  clearly  seen  by  Hanson,  and  were  pointed 
out  by  him  to  the  defendants;  and  the  correspondence  satisfies  me 
that  the  adjustment  at  Copenhagen  was  not  the  consequence  of  an 
inevitable  breaking  up  of  the  voj'age  there,  but  was  the  cause  of  the 
voyage  being  broke  up  there,  so  far  as  it  can  be  said  to  have  been 
broken  up  with  respect  to  the  ship  and  the  undamaged  goods"  (o). 

His  lordship  decided,  therefore,  that  the  plaintiffs 
were  not  bound  by  the  Copenhagen  adjustment. 
Various  cases  One  caso  touclied  upon  in  this  judgment, — that  of 

of  tranship-  ,  , 

ment.  cargo  transhipped,  and  forwarded  in  another  bottom, 

when  the  original  ship  is  not  repaired,  may  arise  under 
three  different  forms ;  and  this  raises  complications,  not 
dealt  with  in  this  judgment,  and  indeed  not  as  yet,  I 
believe,  dealt  with  in  our  courts. 

First,  the  cargo  may  be  forwarded  to  its  destination 
under  the  original  contract,  in  order  that  the  shipowner 
may  earn  his  freight  under  the  bill  of  lading  or  charter- 

(n)  1  Afn.  Ins.,  2nd  Edit.  491.  (o)  Hill  y.  Wihon,  4  C.  P.  D.  at  p. 

332. 
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party,  he  himself  bearing  the  cost  of  forwarding. 
Secondly,  the  cargo  may  be  forwarded  by  the  master, 
under  his  power  of  agency  for  the  owner  of  the  cargo,  at 
a  rate  of  freight  exceeding  that  by  the  original  contract. 
In  such  a  case,  the  cargo  is  forwarded  at  the  expense  of 
the  merchant ;  but  still,  if  the  new  bill  of  lading  is  made 
out  in  the  name  of  the  master  and  consigned  to  his  agent, 
the  cargo  may  continue  subject  to  the  shipowner's  lien 
for  general  average.  Thirdly,  the  cargo  may  be  for- 
warded to  its  destination  by  or  on  behalf  of  the  merchant, 
and  without  retention  of  the  shipowner's  right  of  lien. 

In  the  first  of  these  cases,  it  can  hardly  be  said  that  Caae  i.— 

,        ,  ,         Cargo  for- 

the  voyage  is  broken  up.     There  is  simply  the  substitu-  warded  under 

tion  by  the  shipowner  of   one  bottom  for  another :    a  contract. 

substitution  which,  under  such  circumstances,  he  has  a 

legal  right  to  make:   the  contract,  and  therefore  the 

adventure  which  is  constituted  by  it,  still  subsists:  all 

rights  under  it,  and  amongst  the  rest  the  right  of  lien  for, 

and  recovery  of,  general  average  on  delivery  of  the 

cargo  to  the  consignee,  still  remain  in  force.     In  this 

case,  therefore,  it  is  conceived  that  the  proper  time  and 

place  for  adjustment  is  the  delivery  of  the  cargo  at  the 

port  of  destination. 

The  second  case  is  not  so  clear.     We  must  take  it  Case  2.— 

Cargo  for* 

that  the  shipowner  is  not  bound  to  tranship.     He  has  wawied  nndor 

sluDOwner's 

the  right,  then,  apparently,  to  put  in  force  his  lien  on  lien, 
the  cargo  for  general  average,  at  once,  at  the  place  where 
the  ship  is  wrecked.  It  is  at  this  time  and  place,  there- 
fore, that  the  cargo  becomes  liable  for  general  average. 
The  amount  of  its  liability  must  consequently  be 
determined  by  the  state  of  facts  which  then  exists. 
Suppose  the  cargo  to  consist  of  two  or  more  portions, 
belonging  to  different  owners,  the  liability  of  one 
portion  cannot,  after  it  has  once  thus  attached  to  it,  be 

L.  s 
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increased  by  reason  of  the  subsequent  loss  of  another 
portion.  Hence,  if  these  portions  be  transhipped  to 
their  destination  in  two  vessels,  one  of  which  is  lost 
before  arrival,  that  circumstance  ought  not  to  augment 
the  contribution  of  the  portion  which  arrives  in  the 
other.  If,  for  example,  A.'s  goods  and  B.'s  goods  are  of 
equal  value  at  the  place  of  wreck,  so  that,  if  the  average 
were  adjusted  on  the  spot,  A.  and  B.  would  each  pay 
one-half  of  the  cargo's  share  of  the  general  average 
expenditure,  then,  since  this  liability,  attached  to  each 
owner  at  the  time  of  the  wreck,  A.  cannot  be  made  to  pay 
the  whole  because  B.'s  goods  are  lost  on  the  way  home. 

If  this  is  sound,  it  follows  that  in  this  second  case 
the  general  average  must  be  adjusted  upon  the  state  of 
facts  as  existing  at  the  time  of  wreck  or  condemnation, 
and  upon  the  values  at  that  time  and  place.  It  does  not 
follow,  however,  that  the  law  of  that  place  is  that  which 
ought  to  govern  the  adjustment.  The  shipowner  has 
elected,  as  he  has  a  perfect  right  to  do,  to  follow  the 
goods  with  his  lien  to  the  place  of  destination,  and  to 
make  his  claim  there.  The  law  of  the  place  where  he 
makes  his  claim  is  that  which,  it  would  seem,  should 
determine  the  amount. 
Caae  8.—  In  the  third  case  it  is  otherwise.     The  forwarding 

•wrajSed  by  of  the  cargo  by  the  merchant  or  his  agent  is  here  in  no 
sense  done  for  the  benefit  of  the  shipowner:  it  is  a 
matter  with  which  he  has  no  concern.  So  far  as  regards 
him,  the  voyage  is  absolutely  broken  up  at  the  place  of 
wreck;  and,  this  being  so,  Fletcher  v.  Alexander {p)^ 
directly  establishes  that  the  place  of  wreck,  at  any  rate 
if  it  is  the  port  of  loading,  is  the  proper  place  of  adjust- 
ment. An  adjustment  correctly  made  at  that  place, 
according  to  the  law  there  in  force,  and  based  on  the 

(p)  L.  R.  3  C.  P.  375;  anU,  p.  252. 
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state  of  facts  and  values  at  the  time  of  wreck,  might  be 
enforced  by  the  shipowner  before  parting  with  the  cargo. 
Such  an  adjustment,  therefore,  furnishes  the  correct  basis 
for  a  settlement. 


§61.  This  seems  the  most  convenient  place   f or  EflPecst  of  mib- 

i*  •  ..  ii*i*«  J  1   Bequent  aooi- 

ciiscussmg  a  question,  as  to  which  opinions  are  at  present  dent  on  oon- 

j«»ij  ij'i  •        ii*  I  1        taibution, 

diviaed  amongst  adjusters  m  this  country,  namely, 
whether  the  state  of  facts  upon  which  an  adjustment  of 
general  average  is  to  be  based  should  be,  the  facts  as 
existing  at  the  time  when  the  sacrifice  or  expenditure 
took  place,  or  at  the  termination  of  the  adventure, — 
meaning  by  termination,  either  the  ship's  arrival  at  her 
destination,  or  the  breaking  up  of  the  voyage  in  the 
manner  already  described. 

This  question  becomes  one  of  much  practical  import- 
ance whenever,  after  a  sacrifice  has  been  made  or  expendi- 
ture incurred,  for  the  good  of  all,  a  subsequent  independent 
accident,  by  destroying  or  damaging  a  portion  of  the 
property  at  risk,  alters  the  relative  values  of  the  remainder. 
This  second  accident  may  affect,  not  only  the  contributing 
values,  but  also  the  amount  to  be  allowed  as  compensation 
for  the  sacrifice. 

Amould  lays  downs  the  rule  as  follows : — When  the 
general  average  loss  consists  of  a  sacrifice  of  property, 
not  replaced  during  the  voyage,  the  adjustment  must  be 
regulated  by  the  state  of  facts  existing  at  the  termination 
of  the  adventure.  When  it  consists  of  expenditures 
actually  incurred,  the  adjustment  must  be  regulated  by 
the  state  of  facts  at  the  time  when  the  outlay  was 
made  {q). 

[q)  Am.  2nd  Edit.  p.  839;  Mr.  Maclachlan  has  some  forcible  and  just 
obseryations  on  the  subject.    Arn.  4th  Edit.  pp.  804-805. 

s2 
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This,  however,  has  never  been  the  prevalent  practice 
in  this  country.  The  rule  ordinarily  adopted  by  adjusters 
has  been,  in  the  case  alike  of  expenditures  and  sacrifices, 
to  take  as  their  basis  the  state  of  facts  existing  at  the 
termination  of  the  common  adventure.  It  cannot  be  said 
that  this  practice  has  been  followed  universally.  Some 
adjusters  adopt  a  different  rule.  In  the  case  of  salvage, 
adjudicated  upon  by  a  court  of  Admiralty,  and  allotted 
on  valuations  of  the  ship  and  cargo  made  on  the  spot, 
there  has  been  a  tendency  to  accept  those  values  as 
conclusive,  even  in  the  event  of  a  material  change  in  the 
proportions  resulting  from  subsequent  accident.  There 
is  not  an  established  uniform  custom  on  this  point.  Still, 
the  opinion  which  on  the  whole  prevails  in  practice  is, 
that  ultimate  results  should  be  the  basis  of  adjustment. 

The  question  is,  which  of  these  two  views  is  the 
correct  one. 

That  which  is  at  present  settled  by  decisions  in  the 
courts  amounts  only  to  this  :  that,  in  the  case  of  jettison 
of  cargo,  the  state  of  facts  at  the  termination  of  the 
adventure,  whether  by  arrival  or  by  the  voyage  being 
broken  up,  must  regulate  the  adjustment.  This  is 
determined  by  Fletcher  v.  Alexande?-  (r). 

"  If,"  said  Bovill,  C.J.,  **  after  the  jettison  or  the  matter  which  is 
the  subject  of  general  average  has  arisen,  the  remainder  of  the  goods 
are  totally  lost,  and  so  no  benefit  accrues  to  the  owners  of  the  other 
goods  from  the  jettison,  no  contribution  can  be  claimed.  The  whole 
law  on  the  subject  is  founded  on  the  principle  that  the  loss  to  the 
individual  whose  goods  are  sacrificed  for  the  benefit  of  the  rest  is  to  be 
compensated  according  to  the  loss  sustained  on  the  one  hand  and  the 
benefit  derived  on  the  other."     (p.  382.) 

"  The  average  adjuster,"  said  Montague  Smith,  J.,  **must  take  into 
consideration  what  would  have  been  the  state  of  the  goods  if  they  had 
remained  on  board  and  shared  the  fate  of  the  rest  of  the  adventure. 

(r)  L.  E.  3  C.  P.  375. 
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In  Arnould,  3rd  edit.  p.  803,  it  is  said:  — 'The  practical  rule  adopted  is 
this :  The  property  sacrificed  for  the  general  benefit  is  regarded  as 
though  it  had  never  been  lost,  but  actually  was  a  portion  of  the  whole 
mass  of  property  on  which  the  contribution  is  assessed  at  the  time 
the  adjustment  is  made.'  That  seems  to  me  to  be  the  correct  view." 
(p.  387.) 

On  this  point  all  the  authorities,  and  the  practice, 
are  agreed.  The  question  as  to  which  there  is  room  for 
difference  of  opinion  is,  whether  the  rule  thus  laid 
down  for  jettison  is  to  be  applied  to  the  case  of  expen- 
ditures. 

In  favour  of  taking  the  state  of  facts  at  the  termi-  Arguments  in 
nation  of  the  adventure,  there  are  the  following  argu-  taking  uiti- 

.  mate  results. 

ments : — 

1.  The  value  of  the  property  when  it  reaches  the 
hands  of  its  owners  may  be  ascertained  with  precision. 
Any  other  values  can  in  general  only  be  conjectural;  and 
the  adoption  of  conjectural  values  would  render  the 
adjustment  too  uncertain  to  be  enforced. 

2.  There  ought  to  be  only  one  adjustment  of  the 
entire  general  average.  Endless  confusion  would  result 
from  a  multiplicity  of  adjustments :  for  example,  from 
allowing  the  merchant  whose  goods  have  been  jettisoned 
to  make  his  claim  for  contribution  by  one  distinct  adjust- 
ment, and  the  shipowner  whose  mast  has  been  cut  away 
on  the  same  voyage  to  make  his  claim  by  another.  If 
there  is  to  be  one  adjustment,  that  adjustment  should  be 
made  on  the  same  basis  of  facts  throughout.  When  there 
is  a  jettison  and  a  cash  outlay  on  the  same  voyage, 
ultimate  results  must  be  the  basis  of  the  jettison:  so  that, 
in  such  a  case,  convenience  requires  that  there  should  be 
the  same  basis  for  the  outlay. 

3.  The  ground  of  contribution  to  general  average  is, 
benefit  received.     "  The  whole  law  depends,"  according 
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to  the  judgment  just  quoted,  "  on  the  loss  of  the  one  and 
the  benefit  to  the  other."  This  principle  can  only  be 
completely  carried  out  by  adopting  ultimate  results  as  the 
basis  of  settlement. 

4.  Has  the  master  authority  to  incur,  at  the  charge 
of  the  cargo,  a  certain  outlay  for  an  uncertain  benefit  ? 
Lord  Stowell,  in  his  judgment  in  the  GratitudMs  case, 
puts  the  cargo's  liability  for  salvage  on  the  ground  that 
the  incurring  of  it  may  be  for  the  benefit,  and  cannot 
possibly  be  to  the  detriment,  of  the  cargo.  '^  In  the  case 
of  ransom,"  he  says,  *' what  was  intended  for  the  benefit 
of  the  cargo  may  eventually  consume  the  whole :  the  pro- 
prietor will  not  be  benefited  in  such  a  case,  but  he  cannot 
be  damnified ;  he  will  have  had  the  chance  of  advantage 
without  the  danger  or  possibility  of  loss ;  for  he  cannot 
suffer  beyond  the  value  of  the  cargo,  which,  without  such 
ransom,  would  have  gone  to  the  enemy  in  toto^^  (5).  But 
an  adjustment  which  is  not  based  on  ultimate  results  may 
have  the  effect  of  making  an  owner  of  cargo  pay  general 
average  in  addition  to  losing  his  goods ;  that  is,  may  put 
him  in  a  worse  position  than  if  the  general  average  act 
had  never  taken  place. 

It  must  not  be  objected  that  the  master  may  be 
under  the  necessity,  either  of  thus  incurring  a  certain 
outlay  for  an  uncertain  benefit,  or  of  leaving  the  whole 
property  to  perish.  He  is  never,  practically,  reduced  to 
this  alternative  ;  for  he  may  raise  money  for  such  pur- 
poses by  a  loan  on  bottomry,  or  a  sale  of  a  portion  of  the 
cargo ;  having  done  which,  if  the  ship  and  cargo  should 
be  afterwards  lost  on  the  voyage,  the  outlay  becomes 
merged  in  that  loss. 

If,  then.  Lord  StowelPs  principle  is  to  be  carried 
out,  it  must  be  held  that  the  master  has  no  authority  to 

(a)  3  Chr.  Bob.  260. 
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bind  the  cargo  for  any  outlay,  the  repayment  of  which  is 
not  made  conditional  upon  the  eventual  safety  or  arrival 
of  the  cargo  at  its  destination. 

5.  Even  if  the  master's  authority  be  not  thus  limited, 
yet,  since  the  ground  for  contribution  is  benefit  derived, 
it  is  reasonable  that  the  expense  should  fall  on  those  who 
have  derived  benefit,  rather  than  on  tliose  who  have  not. 
If,  after  the  outlay  incurred,  the  ship  and  cargo  utterly 
perish,  so  that  no  benefit  is  in  result  derived  by  any  one, 
it  may  be  right  that,  all  being  thus  on  an  equality,  all 
alike  should  contribute,  since  in  that  case  it  is  necessary 
to  fall  back  on  the  intention  to  benefit.  But  an  intention 
to  benefit  is  not  so  strong  an  argument  for  contribution 
as  a  benefit  actually  conferred.  If  some  have  in  fact 
reaped  an  advantage,  while  others  have  merely  had  an 
advantage  intended  to  them,  but  not  conferred,  these 
two  parties  ought  not  to  be  placed  on  an  equal  footing  in 
respect  to  contribution. 

6.  Lastly,  the  shipowner's  right  to  lien  for  general 
average  can  only  be  made  perfectly  available  for  his 
protection  by  adopting  the  basis  of  ultimate  results.  On 
that  basis,  the  whole  general  average  is  payable  by  the 
property  which  arrives ;  on  that  property  alone  can  there 
be  a  lien  :  hence  the  lien  covers  the  entire  claim  ;  which 
it  would  not  do,  were  a  portion  of  the  general  average 
chargeable  against  the  property  which  has  been  lost  on 
the  way. 

Such  are  the  principal  arguments  in  support  of  the  Argumenta 
prevalent  practice.     Let  us  now  hear  the  other  side.  side. 

The  six  reasons  above  set  forth  are  partly  reasons  of 
convenience,  partly  founded  on  principle.  Let  us  begin 
with  the  latter:  and,  after  we  have  determined  which 
method  of  adjustment  is  right  in  principle,  then  consider 
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whether  the  practical  difficulties  of  such  a  method  are 
insuperable.  There  are,  no  doubt,  cases  in  which  a 
perfect  principle  ought  not  to  be  adopted,  on  account  of 
the  inconveniences  which  would  ensue;  this,  however, 
must  be  a  question  of  degree;  we  are  not  to  prefer  a 
convenient  wrong  to  a  right  course  which  is,  less  con- 
venient indeed,  yet  not  impracticable. 

The  question  of  principle,  reduced  to  its  simplest 
form,  is  this:  does  an  expenditure,  in  the  nature  of 
general  average,  incurred  in  the  middle  of  a  voyage, 
constitute  a  debt  which,  at  the  moment  it  is  incurred, 
is  due  rateably  from  each  contributor ;  or  is,  not  merely 
the  payment,  but  the  actual  indebtedness,  postponed  to 
the  termination  of  the  adventure  ?  In  the  former  case, 
if  the  indebtedness  exists,  the  proportion  due  from  each 
contributor  must  really  be  determined  at  the  time, — 
must  be  determined,  that  is,  by  the  state  of  facts  which 
then  exists  (t). 

Now,  with  regard  to  one  great  class  of  such  expendi- 
tures, namely,  such  as  constitute  actual  salvage,  it  is 


{t)  **  When  an  expenditure  is  in- 
curred for  the  general  benefit,  the 
money  by  which  it  is  discharged  is 
either  supplied  by  the  shipowner  out 
of  his  own  funds,  or  raised  by  a  loan 
from  some  third  party.  In  either 
case  it  is  obvious  that  he  has  a  per- 
sonal and  absolute  claim  against  all 
the  parties  interested  in  the  adven- 
ture, in  respect  of  the  money  thus 
laid  out  for  their  benefit,  and  that 
frem  the  moment  the  advance  has 
been  made.  It  is  equally  obvious, 
on  the  true  principles  of  adjustment, 
that  they  are  bound  in  equity  to 
liquidate  this  claim  in  full,  whether 
any  part  of  the  property,  for  whose 
benefit  the  outlay  was  made,  be  ulti- 
mately saved  or  not.    Were  this  not 


so,  the  object  to  be  had  in  view  in 
every  adjustment  of  general  average 
would  not  under  all  circumstances  be 
attained;  for,  in  those  cases  where 
the  ship  and  goods,  after  being  re- 
lieved by  the  expenditure,  wholly 
perish  before  arriving  at  the  port  of 
destination,  the  party  making  the 
advance  would,  if  no  contribution 
were  to  be  made,  be  worse  off  than 
the  parties  for  whose  benefit  it  was 
incurred ;  as  he  would  not  only  have 
lost,  like  the  rest,  aU  his  share  in  the 
adventure,  but  moreover  would  re- 
main burdened  with  a  debt  contracted 
on  their  account,  or  be  the  loser  of  a 
sum  of  money  laid  out  for  their 
safety."— Am.  2nd  Edit.  p.  938. 
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undeniable  that  the  indebtedness  of  each  separate  owner 
of  ship  and  cargo  exists  at  the  moment  when  the  salvage 
service  is  completed.  A  salvor  who  rescues  the  ship  and 
cargo  from  danger,  and  brings  them  to  a  place  of  safety, 
is  not  bound  to  wait  for  his  repayment  until  the  voyage 
is  completed.  He  has  a  lien  on  the  ship  for  the  salvage 
on  the  ship,  and  a  lien  on  the  cargo  for  the  salvage  on 
the  cargo.  He  has  the  right  to  proceed  against  each 
separately.  There  is  nothing  to  prevent  the  owner  of 
the  ship,  or  the  owner  of  any  portion  of  the  cargo,  from 
arranging  with  the  salvor  separately  for  his  own  share 
of  the  salvage,  and  leaving  him  to  enforce  his  separate 
claim  against  the  remainder  of  the  property.  This  being 
so,  it  is  obvious  that  the  indebtedness  of  each  portion 
exists  determinately  at  that  point  of  time.  Can  it  make 
any  difference  if  we  suppose  that,  in  place  of  the  salvor's 
dealing  separately  with  each  portion  of  the  property,  the 
master,  acting  under  the  powers  he  has  when  at  a  distance 
from  the  owners  of  the  ship  and  cargo,  litigates  or 
compromises  the  salvage  on  behalf  of  all,  paying  a  fixed 
sum  for  all  ?  This  circumstance  surely  cannot  have  the 
effect  of  changing  the  period  of  the  indebtedness  of  each. 
Salvage,  then,  is  a  debt  absolutely  due  from  each  owner 
of  property  salved  at  the  moment  .when  it  is  incurred. 

Salvage  is  the  type  or  model  of  general  average  ex- 
penditure, as  jettison  is  that  of  general  average  sacrifice. 
The  basis  of  the  claim  for  contribution  in  respect  of  outlay, 
is,  that  the  master  has  incurred  the  expenditure,  or  per- 
formed the  act  which  occasioned  it,  not  in  his  capacity  of 
servant  to  the  shipowner,  but  under  his  more  enlarged 
powers  of  agency  on  behalf  of  all.  It  is  now  questioned 
whether  these  powers  include  the  right,  in  case  of 
necessity,  of  making  a  certain  outlay  in  order  to  procure 
an  uncertain,  but  much  greater,  advantage. 
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Lord  StowelPs  dictum,  above  cited,  taken  by  itself, 
would  certainly  lead  us  to  the  conclusion  that  he  has  no 
such  power.  But  it  must  be  remembered  that  this 
celebrated  judgment  is  now  seventy-one  years  old ;  and 
that  it  was  given  at  a  time  when  the  law  of  general 
average  had  scarcely  found  its  way  into  the  English 
courts,  and  was  very  imperfectly  understood.  It  is  a 
mere  dictum,  very  remotely,  if  at  all,  connected  with  the 
question  at  issue  before  the  court.  Other  similar  dicta 
in  the  same  judgment  have  been  much  discredited.  In 
Duncan  v.  Benson^  for  example,  where  portions  of  this 
judgment  were  cited.  Pollock,  C.B.,  observed  that  the 
judgment  must  be  taken  secundum  subjectam  materiem^ 
and  that  the  dicta  cited  referred  to  a  question  entirely 
beside  the  case ;  and  he  accordingly  overruled  the  dicta 
in  question  (w). 

If,  then,  we  examine  the  question  apart  from  autho- 
rity, we  shall  see  that  the  master's  right  to  incur  outlay 
is  not  thus  limited.  For,  in  the  case  of  an  absolute 
expenditure  for  general  average,  followed  by  an  utter 
loss  of  the  ship  and  cargo,  it  is  not  questioned  that  such 
outlay  is  recoverable  from  the  owners  of  the  ship  and 
cargo  rateably.  The  lien  is  of  course  gone ;  hence  there 
may  be  a  difficulty  of  tracing  the  actual  owners  of  the 
property,  and  so  a  practical  difficulty  of  recovering  pay- 
ment ;  but  it  is  not  denied  that,  when  this  difficulty  is 
overcome,  there  is  a  right  of  recovery.  Again,  in  the 
case  of  salvage,  it  has  never  been  doubted  that  the 
master  has  the  right,  at  a  distance  from  the  owners,  and 
where  communication  is  impracticable,  to  settle  with  the 
salvors  by  an  absolute  payment:  and,  having  done  so, 
not  merely  has  the  right,  but  is  bound,  not  to  resort 
either  to  bottomry  or  a  sale  of  goods  to  raise  funds,  if  he 

(tt)  Duncan  t.  Benson,  1847,  1  Ezch.  537. 
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can  obtain  the  requisite  advances  on  the  personal  credit 
of  his  owners.  It  seems,  then,  to  be  clear  beyond 
question  that  the  master,  acting  under  his  power  of 
agency  on  behalf  of  all,  has  authority  to  incur  an 
absolute  outlay  of  money,  repayable  at  all  events,  for  the 
sake  of  procuring  a  benefit  which  may  in  result,  owing 
to  a  subsequent  accident,  prove  to  have  been  useless. 
This  power  is  of  course  limited  by  his  duty  to  act 
judiciously. 

The  contrary  doctrine  would  indeed  be  in  the 
highest  degree  mischievous.  Were  the  captain  not 
invested  with  this  power,  it  might  frequently  happen 
that,  for  want  of  it,  the  whole  property  might  be 
endangered,  or  the  object  of  the  adventure  frustrated. 
The  captain  might  be  in  the  position  in  which  a 
moderate  and  reasonable  outlay,  such  as  he  would  not 
hesitate  to  make  were  the  whole  property  his  own, 
would  enable  him  to  proceed  on  the  voyage.  He  could 
not  legally  raise  money  by  bottomry  or  a  sale  of  cargo, 
because  the  agent  on  the  spot  is  ready  to  advance  the 
money  for  a  draft  on  his  owner.  It  would  be  ruinous  to 
wait  for  remittances  from  home :  indeed,  he  is  afraid  to 
wait,  lest  the  unnecessary  delay  should  bring  upon  his 
owners  the  penalties  of  deviation.  Thus  there  would  be 
a  complete  dead-lock,  merely  for  the  want  of  his  possess- 
ing a  simple,  yet  essential,  authority. 

The  question  of  principle,  then,  seems  to  be  clear. 
For  actual  outlay,  incurred  for  the  sake  of  all,  each  owner 
of  property  is  actually  a  debtor,  in  respect  of  his  propor- 
tion, so  soon  as  the  outlay  has  been  incurred.  It  is  not 
the  indebtedness,  but  simply  the  repayment,  which  is 
postponed  till  the  termination  of  the  voyage.  On  prin- 
ciple, then,  the  proportions  should  be  determined  by  the 
state  of  facts  which  then  exists. 
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The  only  argument  of  principle,  on  the  side  of  taking 
ultimate  results,  which  has  not  yet  been  dealt  with,  is  that 
marked  as  No.  5 :  namely,  that  a  mere  intention  to  benefit 
should  not  rank  as  an  equal  ground  of  contribution  with 
a  benefit  actually  conferred.  This,  however,  seems  to 
disappear,  when  we  distinctly  apprehend  that  the  period 
of  indebtedness,  and  therefore  the  period  at  which  we 
should  enquire  into  the  grounds  for  contribution,  is,  not 
the  termination  of  the  adventure,  but  the  time  when  the 
outlay  was  incurred.  At  that  period  all  the  contributors 
were  in  this  respect  on  an  equal  footing.  The  whole 
was  at  risk:  the  arrival  of  no  part  was  certain:  there 
was  at  that  time  nothing  but  an  intention  to  benefit  all ; 
yet  this  by  itself,  as  we  have  seen,  is  a  sufficient  ground 
for  making  all  contribute. 

The  true  principle  being,  then,  that  the  contribution 
for  actual  outlay  should  be  based  on  the  state  of  facts 
when  the  outlay  was  incurred,  we  are  in  the  next  place 
to  consider  whether  it  is  practicable  to  carry  this  prin- 
ciple out. 

The  first  objection  raised  is  that,  whereas  the  value 
of  the  property  when  it  reaches  the  hands  of  its  owners 
at  the  port  of  destination  can  be  ascertained  with  pre- 
cision, the  value  at  any  intermediate  point  must  be  more 
or  less  conjectural.  To  this  it  must  be  answered :  The 
value,  at  an  intermediate  port,  of  property  which  is  not 
intended  for  sale  there,  and  indeed  cannot  be  sold,  but 
is  to  be  carried  on  to  its  destination,  is  in  fact  its  value 
at  its  destination,  deducting  the  cost  of  conveying  it 
thither,  and  also  deducting  the  value  of  the  chance  of 
its  being  lost  on  the  way.  This  principle,  which  is 
evidently  sound,  is  adopted  in  the  Court  of  Admiralty  as 
the  basis  of  valuation  for  salvage.  Thus,  where  a  cargo 
bound  for  London  was  saved  and  carried  into  Lisbon, 
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and  the  amount  of  salvage  was  to  be  determined  by  its 
value  at  Lisbon,  Dr.  Lushington  refused  to  adopt  as  his 
basis  either  the  market  price  at  Lisbon,  where  the  goods 
were  unsaleable,  or  the  value  in  London  without  deduc- 
tion. The  thing  really  saved  by  the  salvors,  he  said, 
was  the  value  in  London,  subject  to  a  reduction  in 
respect  of  the  cost  of  conveying  it  to  that  port,  and  the 
risk  of  its  never  arriving  (a:).  Now,  in  fixing  relative 
values  for  contribution  to  general  average,  the  pro- 
portions will  be  the  same,  if  we  leave  out  of  view  the 
deduction  for  sea  risk,  this  being  the  same  rateable  pro- 
portion, or  percentage,  for  each  portion  of  the  adventure. 
Hence,  in  all  cases  where  there  is  no  second  accident,  an 
adjustment  based  on  values  on  the  spot,  and  one  based 
on  ultimate  arrived  values,  will  give  precisely  the  same 
results.  A  difficulty  can  only  arise  when,  by  an  accident 
subsequent  to  the  outlay,  a  change  of  circumstances  has 
taken  place.  This  difficulty  is  not  really  formidable. 
It  is  only  necessary  to  determine  what  amount  of  loss  or 
damage  has  taken  place  subsequently  to  the  outlay;  a 
calculation  which  very  often  has  to  be  made  for  the 
purpose  of  claiming  on  the  underwriters;  and  to  add 
this  sum  to  the  arrived  value. 

(x)  The  Oeorge  Deaiiy  I  Swab.  290.  eiderable  portion  of  the  freight.    He 

See  also,  to  the  same  effect,  r/icA^orma,  would  not  enter  into  a  detailed  cal- 

1  Lush.  124,  where  Dr.  Liishington  culation  as  to  what  items  were  proper 

said : — **  The  proper  rule  in  civil  sal-  items  of  deduction,  but,  dealing  with 

yage  is,  to  estimate  the  value  of  the  the  matter  roughly,  gave  salvage  on 

property  saved  at  the  place  where  the  a  freight  estimated  at  about  half  the 

services  of  the  salvors  terminated.'*  entire  amount,  the  part  of  the  voyage 

Accordingly,  the  question  before  him  performed  being  from  Honduras  to 

being,  whether  any  salvage  was  due  Bermuda,  and  the  part  left  unper- 

in  respect  of  freight,  when  the  salvage  formed  being  from  Bermuda  to  Lon- 

service  had  terminated  at  a  point  don.    In  the  case  of  salvage  for  re- 

where  freight  was  not  yet  earned,  capture,  where  the  proportions  due 

but  where  a  considerable  portion  of  to  the  salvors  is  fixed  by  Act  of  Par- 

the  voyage  had  been  performed,  the  liament,  a  different   rule   prevails, 

learned  judge  held  that  the  salvors  The    Progress,    1    £dw.    221 ;     The 

were  entitled  to  salvage  upon  a  con-  Dorothy  Foster,  6  Ch.  Bob.  88, 
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The  difficulty  is  only  serious  when  there  are  no 
arrived  values, — that  is,  when  the  ship  and  cargo  are 
either  totally  lost,  or,  from  subsequent  accident,  are  sold 
at  some  place  short  of  the  destination.  Here  there  are 
no  determinate  data  by  which  the  market  values  can  be 
regulated.  But  the  difficulty  is  not  greater  in  the  case 
of  a  wreck  with  salvage  than  in  that  of  an  utter  loss.  In 
this  latter  case,  the  difficulty  is  in  practice  somehow 
overcome  :  since,  when  there  is  an  utter  loss  following  a 
general  average  outlay,  it  has  never  been  contended  that 
the  outlay  should  not  be  repaid  at  all.  In  such  a  case 
the  best  approximation  that  can  be  made  is  accepted  and 
acted  on.  There  is,  then,  in  this  respect,  no  difficulty  in 
carrying  out  the  system  of  contribution  upon  values  on 
the  spot,  except  such  a  difficulty  as  abeady  exists,  and  is 
overcome,  in  the  system  now  adopted  in  practice. 

The  difficulties  which  have  been  started  with  respect 
to  the  shipowner's  right  of  lien  may  be  removed  by  one 
remark, — that  right  of  lien  is  insurable.  It  has  been 
determined  in  the  courts  that  a  sliipowner's  right  of  lien 
on  cargo  in  respect  of  a  general  average  outlay  is  an 
insurable  interest  {y).  In  the  great  majority  of  cases,  if 
not  in  all,  a  shipowner,  who  has  been  drawn  upon  for 
advances  at  a  port  of  refuge,  has  time  and  opportunity  to 
make  an  insurance  which  will,  if  properly  framed,  com- 
pletely protect  him  against  his  risk  of  losing  the  cargo's 
share  of  the  outlay  by  reason  of  a  subsequent  accident 
which  may  deprive  him  of  his  lien. 

Thus  all  the  practical  difficulties  which  have  been 
suggested  disappear  upon  examination  [z). 

(y)  BHggB   v.    Merchant    Trader^  of  the  entire  general  average,  and 

Association,  13  Q.  B.  167.  that  the  adoption  of  one  basis  for 

(z)  I  haye  not,  in  the  text,  dealt  sacrifices  and  another  for  exx>endi- 

with  objection  No.  2,  namely,  that  tores  would  be  inconyenient.    The 

there  ought  to  be  but  one  adjustment  inconyenience  would  be  infinitesimal. 
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Such  are  the  main  arguments  on  either  side  of  this 
important  question.  It  is  a  question  which,  in  the  present 
divided  state  of  opinion  amongst  adjusters,  must  probably 
remain  a  moot  point  until  settled  in  a  court  of  law.  The 
reasons  in  favour  of  taking,  in  the  case  of  expenditures, 
the  values  according  to  the  state  of  facts  at  the  time 
when  the  outlay  is  incurred  appear  to  me  decidedly  to 
preponderate. 

§  62.  When  a  ship  carries  cargo  destined  for  two  or  CargoeA 

•  I'll  •  i»  destiiied  for 

more  ports — ^a  practice  which  the   extension  oi   steam  several  ports, 
navigation  has  rendered  much  more   frequent  than  it 
formerly  was — what  is  the  proper  place  for  adjusting  a 
general  average  ? 

Some  have  thought  that  the  proper  place  is,  the 
first  port  of  destination  for  any  portion  of  the  cargo  at 
which  the  ship  arrives  subsequently  to  the  general 
average  act — whether  that  act  be  a  sacrifice  or  the 
incurring  of  an  expenditure.  This  port  is  the  termination 
of  that  adventure  which  is  common  to  all  the  contributors. 
The  subsequent  portion  of  the  voyage  is  a  matter  which 
concerns  only  a  portion  of  them.  If  the  general  average 
consists  of  the  jettison  of  goods  destined  for  this  first 
port,  the  owners  of  them  have  the  same  grounds  for 
claiming  an  immediate  and  absolute  indemnity,  unaffected 
by  the  risks  of  the  subsequent  voyage,  as  they  would 
have  were  the  remainder  of  the  cargo  intended  to  be 
delivered  at  the  same  place. 

If  this  be  so,  it  follows  that  the  law  of  this  first  port, 
the  values  of  all  the  property  there  and  at  that  time — to 

There  muBt  be  one  adjiistment,  but  acoount  or  a  simple  sum  in  addition, 

there  can  easily  be  two  apportion-  Much  greater  complications  than  this 

ments,    on    different    contributory  are  often  dealt  with  by  adjusters 

yalues,  followed   by   a  balance  of  without  difficulty. 
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be  computed  on  the  principle  already  laid  down — and 
the  state  of  facts  which  then  and  there  exists,  are  to  form 
the  basis  of  the  adjustment  in  such  a  case  (a). 

In  order  to  place  on  an  equal  footing  the  goods 
destined  for  the  first  port,  as  to  which  the  voyage  is 
completed,  and  those  which  have  still  to  perform  a 
further  portion  of  the  transit,  a  reduction  should  be 
made  from  the  contributory  value  of  the  latter,  equi- 
valent to  the  risk  of  non-arrival  at  their  port  of  ultimate 
destination. 

To  this  view,  however,  objection  has  been  taken  on 
the  following  grounds: — The  ordinary  rule,  that  the 
adjustment  of  general  average  should  be  made  at  the 
port  of  discharge,  is  mainly  founded  on  considerations  of 
convenience,  and  particularly  because  it  is  there  that  the 
value  of  the  goods  can  be  most  fairly  estimated,  and  the 
rights  of  the  parties  most  effectually  enforced,  and  it  is 
manifestly  convenient  that  the  law  to  be  applied  should 
be  the  law  of  the  places  where  the  rights  are  enforced  (b\ 
But  this  reason  of  convenience,  in  the  case  of  cargo 
destined  for  two  different  ports,  would  seem  to  point 
rather  to  the  second  than  the  first  port.  It  would  be 
impossible  to  make  a  final  adjustment  at  the  first  port 
without  waiting  to  learn  the  result  of  the  entire  voyage, 
on  account  of  the  impossibility  of  determining  the  true 
contributory  value  of  the  goods  intended  for  the  second 
port.  Supposing  the  ship  were  lost  on  her  voyage 
between  the  two  ports,  could  the  cargo  then  on  board  be 
made  to  contribute  towards  the  previous  general  average  ? 
The  lien  on  those  goods  would  be  gone,  and  their 
liability  is  at  present  an  undetermined  and  doubtful 
question,  not  only  in  English  but  in  most  foreign  laws. 

(a)  See  2  Parsons  Ins.  360,  in  con-  (6)  See  Simonds  y.  White,  2  B.  & 

firmation  of  tliis  yiew.  C.  805. 
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Theoretically,  it  may  no  doubt  be  said  that,  as  things 
stood  when  the  ship  had  reached  the  first  port,  these 
goods,  equally  with  those  destined  for  that  port,  had 
derived  for  the  time  an  advantage  through  the  sacrifice, 
from  being  brought  in  safety  so  far  on  their  voyage; 
which  advantage  might  faii'ly  be  measured  by  the  value 
of  those  goods  at  their  ultimate  market,  minm  the  value 
of  the  risk,  that  is  to  say,  the  cost  of  insuring  them  to 
that  place  from  the  first  port  of  discharge.  But  this 
would  probably  bo  regarded  by  a  court  of  law  as  too 
theoretical :  the  chances  are,  that  an  English  court  would 
hold  that  the  owner  of  the  goods  in  the  case  supposed,  had 
practically  derived  no  benefit  from  the  previous  sacrifice ; 
this  latter  view  being  more  practical,  more  convenient, 
and  more  in  harmony  with  decided  cases.  If  this  be  so, 
since  an  adjustment,  to  be  enforced  on  the  spot,  would 
be  impossible  at  the  first  port  of  discharge,  ought  it  not 
to  be  made  at  the  second  ? 

To  this  it  must  be  answered  that  there  are  diffi- 
culties, perhaps  equally  serious,  in  the  way  of  making 
the  adjustment  at  the  second  port.  The  owners  of  the 
cargo  intended  for  the  first  port  would  surely  be  entitled 
to  say  that  they  ought  not  to  be  placed,  in  any  event,  in 
a  worse  position  by  reason  of  the  circumstance  that  some 
of  their  fellow  cargo-owners  are  not  ending  their  voyage 
where  they  are,  but  are  going  on  further.  Suppose,  for 
example,  that  the  general  average  consists  of  damage 
done  to  the  cargo  by  water  poured  in  to  extinguish  a  fire, 
and  that  according  to  the  law  of  the  first  port  this 
damage  is  made  good  by  contribution,  while  by  the  law 
of  the  second  port  this  damage,  as  by  English  practice 
not  so  long  ago  it  was,  is  not  so  treated,  would  it  be 
tolerated  that  the  owners  of  cargo  for  the  first  port 
should  by  this  circumstance  be  deprived  of  their  claim 
^,  T 
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for  compensation  ?  They  were  no  parties  in  any  sense 
to  this  second  portion  of  the  voyage,  and  their  legal 
rights  ought  not  to  be  affected  by  it.  Or,  to  take  a  case 
of  still  more  general  application :  Suppose  that  by  the 
law  of  the  first  port  the  ship  contributes  to  general 
average  on  her  full  value,  but  by  that  of  the  second  port 
(e.  ff.y  by  French  law)  on  the  half  value  only,  would  it  be 
right  that  this  circumstance  should  throw  on  the  owners 
of  the  cargo  destined  for  the  first  port  an  enhanced 
proportion  of  the  general  average  ? 

In  view  of  these  difficulties,  and  in  the  absence  of  a 
legal  decision  on  the  point,  the  course  adoi)ted,  in  a 
recent  case  of  some  importance  as  to  amount,  was  as 
follows : — The  steamer  Samia^  having  on  board  cargo, 
partly  destined  for  Halifax  in  Nova  Scotia,  partly  for  Port- 
land in  the  United  States,  met  with  an  accident  which 
obliged  her  to  put  back  to  Liverpool,  where  her  cargo  was 
discharged,  for  repair ;  after  which  she  proceeded,  and 
delivered  her  cargo  at  both  ports  without  further  mishap. 
The  adjustment  of  general  average  as  between  ship, 
freight,  and  cargo,  was  prepared  by  a  Halifax  and  a 
United  States  adjuster,  associated  together.  They 
drew  up  a  joint  statement  containing  two  columns  for 
general  average,  one  headed  ^*  Halifax,"  and  the  other 
"  Portland  " ;  and  they  certified  that  the  amounts  shown 
in  the  first  column  were  the  amounts  payable  according 
to  British  law,  and  should  be  paid  by  the  owners  of  the 
cargo  delivered  at  Halifax,  and  the  amounts  shown  in 
the  second  were  according  to  American  law,  and  should 
be  paid  by  the  owners  of  the  cargo  delivered  at  Portland. 
And  this  was  acted  on. 

The  settlement  between  the  shipowner  and  his 
underwriters  on  ship  and  freight  presented  a  little  diffi- 
culty.    The  policies  contained  the  clause :    **  General 
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average  and  salvage  charges  payable  according  to  foreign 
statement  if  so  claimed."  Was  the  owner  entitled  to 
claim  under  whichever  column  of  this  adjustment  he 
might  select  ?  If  he  might  do  so,  he  might  have  made 
a  large  profit,  by  claiming  on  the  ship  policy  under  the 
Portland  column,  and  on  the  freight  policy  under  the 
Halifax  column.  It  was  thought,  however,  that  he  was 
not  entitled  to  this,  but  could  only  treat  as  ^^  the  foreign 
statement "  that  statement,  or  portion  of  statement, 
which  was  in  fact  operative  so  far  as  concerns  the  cargo. 
In  the  present  instance,  if  we  suppose  the  value  of  the 
Halifax  cargo  to  be  as  three,  and  of  the  Portland  cargo 
to  be  as  four,  the  whole  being  seven,  the  shipowner  was 
treated  as  entitled  to  three-sevenths  of  the  amount  in 
the  Halifax  column  and  four-sevenths  of  that  in  the 
Portland  column  of  this  composite  adjustment.  And 
this,  after  some  discussion,  was  agreed  to. 
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§  63.  Having  thus  defined  the  time,  place,  and  state  of 
facts,  which  are  to  form  the  basis  of  the  adjustment, 
there  ought  to  be  little  difficulty  in  completing  this  por- 
tion of  the  subject,  by  pointing  out  what  amounts  are  to 
be  made  good  by  contribution.  The  subject  may  be 
considered,  first,  in  the  case  of  disbursements,  secondly, 
in  that  of  sacrifices. 
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Part  I. — Disbursements . 

The  amount  to  be  replaced  is  simply  the  amount 
expended,  plus  the  cost  of  raising  funds. 

Concerning  the  amount  expended,   nothing  more  Amount  ex- 
need  here  be  said :   for  we  have  dealt  with  the  condi- 
tions which   determine  what   disbursements  are  to  be 
treated  as  expenditures  for  the  common  safety  of  ship 
and  cargo. 

Several,  and  some  of  them  difficult,  questions,  how-  Cost  of  paining 
ever,  arise  m  connection  with  the  cost  of  raising  funds. 

On  principle,  as  the  entire  business  of  raising  funds  should  be 

^  *"  .  ,  borne  alike  by 

for  general  average,  like  general  average  itself,  belongs  aii  the  partiee 
to  that  reserved  portion  of  the  contract  of  affreightment, 
"  the  perils  of  navigation  excepted,"  for  which  no  man 
is  directly  responsible,  it  would  seem  obvious  that  the 
liability  to  supply  the  funds  is  a  mere  appurtenance  to 
the  liability  to  pay  the  general  average,  and  should  fall 
conjointly  on  alL 

In  those  old  timiBs  when  the  merchants  sailed  with  oldest  known 

.  .  1  ij  practice  as  to 

the  ships,  an  ingenious  arrangement,  as  wo  learn  from  thia. 
the  Consoladoj  was  in  common  use,  whereby  these  mer- 
chants, often  having  on  board  large  sums  of  money, 
proceeds  of  former  or  materials  for  future  ventures,  or 
in  any  case  having  at  hand  goods  by  the  sale  of  which 
money  could  be  raised,  were  the  ordinary  financiers  on 
any  emergency,  being  bound  in  cajse  of  need  to  supply 
the  master  with  either  money  or  goods  for  sale.  They 
were  repaid  and  secured  in  the  same  method  as  in  the 
case  of  jettison ;  that  is  to  say,  if  the  ship  arrived,  they 
were  put  on  a  par  with  their  co-adventurers  by  a  prompt 
and  secure  repayment,  but  if  she  perished  on  the  voyage, 
they  got  nothing  beyond    the    consolation  that  they 
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Authority  of 
master  when 
alone. 


were    no    worse  off    than  if    they  had    lent  or  sold 
nothing  (fl). 

When  the  merchants  began  to  live  ashore,  the 
authority  of  the  master  was  so  far  extended,  that  he  had 
power  to  do  for  the  merchants  that  which  they  would 
presumably  have  done,  or  have  been  obliged  to  do,  had 
they  been  there :  that  is,  in  case  of  necessity,  when  no 
money  was  to  be  had  from  the  shipowner,  or  when  not 
enough  was  to  be  had  by  pledging  the  ship  and  freight 
in  the  familiar  way  of  bottomry,  to  pledge  likewise  the 
cargo,  or,  if  that  could  not  be  done,  even  to  sell  so  much 
of  it  as  would  raise  the  requisite  amount.  It  would  take 
too  long  here  to  enter  into  a  full  discussion  of  the  law  of 
bottomry  or  of  these  forced  sales ;  but  one  or  two  points 
may  be  mentioned,  as  to  which  the  laws  of  different 
countries  are  not  yet  agreed,  and  which  consequently 
give  rise  to  interesting  questions  of  the  conflict  of 
laws. 


(a)  Consohdoy  Chap.  61  (106). 
''Again,  the  merchant  is  bound  to- 
wards the  master  of  the  ship  {fienyor 
de  la  nau)  that  if  the  merchant  have 
money,  and  if  they  are  in  a  place 
where  the  master  has  need  of  supply 
or  things  necessary  for  the  ship,  the 
merchant  must  lend  it  to  him,  so  far 
as  the  sailing-master  {notxer)  and 
the  other  merchants  shall  agree  that 
he  ought  to  do.  And  on  this  ac- 
count all  the  part-owners  {personera) 
who  shall  be  in  the  ship,  and  the 
lenders  {prestadors)  must  all  bind 
themselves  {ohligar)  to  the  said  mer- 
chant. But  if  the  master  {senyor) 
of  the  ship,  or  the  part-owners,  or  the 
lenders,  shall  find  any  man  who  will 
lend  to  them,  the  aforesaid  merchant 
is  not  bound  to  lend  them  anything." 


(2  Pard.  109.) 

Chap.  62  (107).  ** Again,  further,  if 
the  master  of  the  ship  shall  be  in  need 
of  money,  and  cannot  obtain  enough 
as  aforesaid,  and  is  in  a  desert  place, 
and  if  thd  said  money  is  necessary 
for  the  dispatch  of  the  ship,  and  if 
the  said  merchants  have  not  money, 
they  are  bound  to  seU  of  their  mer- 
chandize to  dispatch  the  ship;  and 
no  lender  {preataddr)  or  part-owner 
can  say  anything  or  make  opposition 
until  the  said  merchants  shall  have 
been  paid,  excepting  {salvo)  the  wages 
of  the  mariners.  It  is,  however,  to 
be  understood,  that  the  merchant 
shall  see  and  make  sure  that  that 
which  he  lands  is  for  the  dispatch  of 
the  ship  and  necessary  for  her." 
(2  Pard.  110.) 
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Forced  sale  of  goods. 
§  64.    One   complication  arose  from  the   English  Sale  of  cargo 

,  *  ,  .  ,  to  raiee  funds. 

common  law  judges  formerly  not  having  quite  recognized 
to  its  full  extent  the  now-established  doctrine,  that  in 
what  the  master  spends  or  sacrifices  over  a  general 
average  act  he  is  to  be  treated  as  acting,  not  in  any 
special  sense  as  the  agent  or  servant  of  the  shipowner, 
qtid  carrier,  but  as  the  agent,  either  of  all  parties,  as 
accepting  the  gift,  or  of  that  one  of  the  co-adventurers 
who,  on  an  implied  condition  of  repayment,  makes  the 
gift  for  the  sake  of  all. 

The  first  class  of  decisions  I  will  mention  bear  upon 
the  difficulty  how  to  treat  the  case  in  which  the  actual 
proceeds  of  the  goods  thus  sold  exceed  the  amount  to 
which  their  owner  would  be  entitled  in  the  event  of  safe 
arrival;  which  may  happen,  either  because  of  their 
fetching  an  abnormal  profit  on  the  forced  sale,  or  by 
reason  of  the  remainder  of  the  cargo  being  cast  away  on 
the  way  home. 

In  Richardson  v.  Nourse  the  question  was,  whether  Richards^  v. 
the  owner  of  goods  sold  in  Mauritius  to  pay  port  of 
refuge  expenses  was  entitled  to  their  net  value  at  the 
port  of  destination,  or  to  their  actual  proceeds,  the  latter 
being  the  larger  sum  of  the  two.  Three  arbitrators,  to 
whom  the  matter  had  been  referred,  had  pronounced 
that  the  owner  was  entitled  to  the  larger  sum ;  and  the 
court,  on  being  appealed  to,  refused  to  disturb  their 
award.  "  The  goods  have  been  sold,"  said  Abbott,  C.  J., 
"  for  the  necessary  repairs  of  the  ship  while  on  the 
voyage,  and  have  actually  fetched  a  higher  price  than 
they  would  if  they  had  arrived  at  the  port  of  destina- 
tion. There  is  no  decided  case  precisely  in  point.  The 
possibility,  even,  of  the  goods  fetching  any  price  higher 
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than  that  of  the  port  of  destination  did  not  occur  to  any 
of  the  writers  whose  works  have  been  referred  to  in  the 
course  of  the  argument.  It  must  be  recollected,  too, 
that  this  was  a  reference  to  mercantile  men,  and  they, 
perhaps,  may  have  decided  the  question  upon  mercantile 
usage.  I  cannot  say  that  their  decision  was  wrong ;  for 
by  holding  that  the  owner  of  a  ship  may  lose,  but  that 
he  can  never  gain,  by  such  a  sale  as  this,  we  shall  fur- 
nish the  strongest  possible  inducement  to  him  to  take 
care  that  all  the  goods  are  conveyed  to  their  place  of 
destination.  I  do  not  go  the  length  of  saying  that 
where  arbitrators  proceed  on  a  mistake  of  a  clear  prin- 
ciple of  law,  the  court  will  not  set  aside  their  award : 
but  I  cannot,  in  this  case,  say  that  the  arbitrators  have 
decided  contrary  to  any  clear  well-established  principle 
of  law,  and  I  think,  therefore,  that  this  rule  should  be 
discharged."  And  Holroyd,  J.,  said:  ^^  There  is  strong 
ground  for  contending  that  the  owner  of  goods  should 
receive  a  compensation  for  the  goods  sold  according  to 
their  highest  value.  If  the  master  could  get  money  by 
other  means,  he  had  no  right  to  sell ;  and  if  he  had  sold 
the  goods,  the  owner  ought  to  be  entitled  to  the  actual 
proceeds ;  for  the  owner  of  the  ship,  in  the  event  that 
has  happened,  ought  not  to  be  allowed  to  make  any 
profit  by  such  sale"  (b). 
Atkinson  V.  Atkinson  v.  Stephens  expressly  decides  no  more  than 

that,  if  the  ship  is  lost  on  her  way  home,  the  owner  of 
goods  sold  at  a  port  of  refuge  to  raise  funds  for  repairing 
her  is  not  entitled  to  recover  the  market  value  at  the 
port  of  destination.  In  the  argument,  it  seems  to  have 
been  admitted  by  counsel  for  the  shipowner,  on  the 
authority  of  Richardson  v.  Nourse^  that  he  was  entitled 
to  the  amount  of  their  proceeds;  and  Alderson,  B.,  in 

(6)  HichartUon  v.  Nourec,  3  B.  &  Aid.  287. 
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the  course  of  the  argument,  said:  ^^  The  owner  of  the 
goods  is  entitled  to  the  amount  which  they  actually 
fetched,  although  the  vessel  does  not  arrive ;  but  if  she 
does,  then  he  is  entitled  to  the  sum  which  such  goods 
would  fetch  in  the  market.  The  owner  of  the  goods 
does  therefore,  in  fact,  derive  an  advantage  from  the 
sale  "  (c). 

Hopper  V.  Burness  was  a  case  tried  in  1876,  in  the  mpp^rr. 
Common  Pleas  Division.  The  ship  was  chartered  to 
carry  a  cargo  of  coals  from  Cardiff  to  Point  de  Galle. 
On  the  voyage  she  was  disabled  in  a  storm,  and  had  to 
put  into  the  Cape  of  Good  Hope,  where,  in  order  to 
defray  the  expense  of  the  repairs,  the  master  sold  a  por- 
tion of  the  coals.  Subsequently  she  proceeded,  and 
arrived  at  her  destination.  An  adjustment  of  average 
was  drawn  up,  in  which  the  owner  of  the  coals  was  cre- 
dited with  the  actual  proceeds  of  his  coals,  the  amount  of 
which  was  considerably  more  than  either  the  cost  of 
them,  or  the  amount  they  would  have  fetched  at  Point  de 
Galle,  after  deduction  of  the  freight.  In  this  adjustment 
no  allowance  was  made  in  respect  of  the  freight  on  these 
coals.  The  shipowner  sued  the  owner  of  the  coals, 
claiming  to  be  entitled  to  at  least  freight  pro  raid  itineris. 
The  Court  of  Common  Pleas,  however,  decided  against 
his  claim.  "  Freight  pro  ratd^^  said  Brett,  J.,  ^^  is  only 
payable  when  there  is  a  mutual  agreement  between  the 
charterer  or  shipper  and  the  captain  or  shipowner, 
whereby  the  latter  being  able  and  willing  to  carry  on 
the  cargo  to  the  port  of  destination,  but  the  former 
desiring  to  have  the  goods  delivered  to  him  at  some 
intermediate  port,  it  is  agreed  that  they  shall  be  so 
delivered,  and  the  law  then  implies  a  contract  to  pay 
freight  pro  raid  ttinerisJ^     This  evidently  was  not  the 

(c)  Atkinson  v.  St€2)heni,  7  Exoh.  567,  at  p.  575.    See,  on  this  subject, 
Phillips,  Ins.  §  1364. 
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case  here.  "The  charterer,"  the  learned  judge  con- 
tinued, "has,  I  think,  an  option  to  treat  the  proceeds  of 
the  sale  as  a  loan ;  or  may  say.  You  have  sold  my  goods 
against  my  will,  and  though  by  the  maritime  law  that  is 
not  a  wrongful  sale,  still  I  am  entitled  to  and  claim  an 
indemnity  against  any  loss  occasioned  by  the  sale.  If  he 
selects  the  former  alternative,  what  is  there  to  give  rise 
to  an  implication  that  freight  pro  rata  is  payable  ?  If  ho 
thinks  that  the  goods  have  fetched  more  at  the  inter- 
mediate port  than  the  remainder  will  do  at  the  port  of 
destination,  why  may  he  not  treat  the  transaction  as  a 
loan  at  once,  and  sue  for  the  amount  before  the  ship 
arrives  at  her  destination  ?  If  the  ship  should  be  lost  on 
her  voyage  between  the  intermediate  port  and  the  port 
of  destination,  the  charterer  has  no  option ;  he  cannot 
ask  for  an  indemnity  on  the  footing  that  the  goods  would 
have  fetched  more  at  the  port  of  destination.  The  basis 
of  the  claim  of  indemnity  in  such  a  case  is  the  sup- 
position that  the  goods  would  fetch  more  at  the  port  of 
destination  than  they  did  where  sold.  If  the  ship  is 
lost  the  charterer  or  shipper  never  can  claim  an  indem- 
nity against  the  shipowner;  the  adventure  is  lost  by 
perils  of  the  sea.  But  I  apprehend,  though  he  could 
not  claim  an  indemnity,  he  could  treat  the  transaction 
as  a  forced  loan,  and  claim  the  amount  of  the  price 
for  which  the  goods  were  sold.  If  the  goods  fetch 
more  at  the  intermediate  port,  the  owner  of  the  cargo 
naturally  would  elect  to  treat  the  matter  as  a  loan ;  but 
when  he  thinks  it  for  his  interest  to  insist,  and  does 
insist,  on  an  indemnity,  on  the  footing  that  the  value  of 
the  goods  must  be  treated  as  if  they  were  carried  to  their 
destination,  then  he  must  allow  for  the  freight  that  would 
have  been  earned  by  carrying  them  there.  Here  the 
defendant  had  a  right  to  treat  the  proceeds  of  the  sale  as 
a  loan,  and  did  so,  and  under  those  circumstances  I  see 
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nothing  to  raise  an  implication  of  a  liability  to  pay  freight 
pro  rata.  This  decision  may  seem  hard,  but  the  hardship, 
if  any,  arises  from  the  form  of  the  contract  entered  into. 
The  loss  to  the  shipowner  is  a  loss  by  maritime  perils, 
and  the  answer  to  any  argument  of  hardship  seems  to 
me  to  be  that  this  is  a  case  in  which  the  proper  remedy 
is  by  insurance  of  freight"  (c?). 

The  same  principle  was  applied,  in. a  somewhat  re-  nrUr. Middle 
markable  manner,  by  Watkin  Williams,  J.,  in  Pirie  v. 
Middle  Dock  Co.  {e\  where  a  cargo  of  coals,  damaged  by 
water  poured  in  to  extinguish  a  fire,  was  sold  at  a  price 
far  beyond  its  net  value  (less  freight)  at  the  port  of  des- 
tination. The  merchant  was  held  entitled  to  receive  the 
entire  proceeds,  and  the  shipowner  to  recover  his  loss  of 
freight  as  a  general  average,  so  that  the  merchant  re- 
covered an  abnormal  unexpected  profit — it  might  be 
double  or  treble  the  cost  of  his  goods — at  the  expense, 
virtually,  of  the  underwriters  on  ship,  freight,  and 
cargo. 

All  these  cases,  it  is  observable,  apply  solely  or 
principally  to  the  raising  of  money  for  repairing  the 
ship,  or  for  requirements  of  the  master  not  strictly  be- 
longing to  general  average ;  or  so  at  least  it  seems  to 
have  been  assumed  in  the  judgments.  Were  it  other- 
wise, L  e.j  had  the  expenditure  which  necessitated  the 
sale  of  cargo  to  raise  money  been  strictly  an  extraordi- 
nary expenditure  for  the  common  safety,  it  would  not 
be  easy  to  reconcile  the  arguments  by  which  the  judges 
throw  a  special  liability  upon  the  shipowner,  treating 
the  sale  as  in  some  peculiar  sense  an  act  of  liis,  with  the 
present  doctrine  as  to  the  master's  agency  on  behalf  of 
all.  If  this  forced  sale  is  to  be  treated  like  a  jettison, 
the  proprietor  ought,  in  no  event,  to  be  in  a  better 

{d)  Hopper  v.  Burnm,  1  0.  P.  D.  (c)  Pirie  v.  Middle  Dock  Co.,  44 

137,  at  p»  141.  L.  T.  420. 
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position  than  if  some  other  person's  goods  had  been 
taken, — a  consideration  apparently  left  wholly  out  of 
sight  in  these  judgments  (/). 


Bottomry 
loans  on 

cargo. 


Bottomry  loans  on  cargo. 

§  65.  The  master's  right  to  raise  money  by  a  bot- 
tomry loan  on  the  cargo  comes  into  play  only  when  lie 
has  exhausted  every  other  expedient  except  that  of  sell- 
ing it ;  that  is  to  say,  when  no  money  is  to  be  had  by 
applying  to  the  shipowner,  or  pledging  his  personal 
credit,  or  by  a  bottomry  loan  on  the  ship  and  freight 
only.  It  has  from  very  old  times  been  requisite  that 
the  shipowner  should  first  be  communicated  with,  when- 
ever it  was  possible  to  do  so  without  unduly  delaying 
Engiwh  rule :  the  voyagc.  Morc  recently,  in  England,  and  some  other 
first  apply  to   countrics,  this  rule  has  been  extended  to  the  owners  of 

owner  of  . 

cargo,  if        tlio  carffo ;  and,  by  the  law  of  those  countries,  no  bond 

practicable.  ....  . 

on  cargo  is  valid  if  this  precaution  has  been  neglected : 
that  is  to  say,  unless,  before  borrowing,  the  master  has 
first  applied  to  the  owners,  consignees,  or  sliippers  of  the 
cargo,  if  he  knows  how  to  reach  them  in  time,  and  this 
by  telegram,  if  necessary,  giving  such  infonnation  of  his 
requirements  and  intentions  as  may  give  them  an  oppor- 
tunity of  supplying  him  in  some  less  onerous  method. 

§  66.  This  rule,  which  is  by  no  means  universal  in 
all  countries,  indicates  probably  a  first  step  in  the  second 


(/)  *  *The  leading  principle  of  gene- 
ral average,"  says  Amould,  "is  this: 
— That  all  the  parties  inttresied  in  the 
adventurcy  for  the  benefit  of  which  the 
loss  was  incurred,  should  he  sufferers 
by  the  loss  in  exact  proportion  to  the 
extent  of  their  respective  interests,  but 
no  farther;  and  this  object  can  only 
be  attained  when  the  party  whose 
property  has  been  sacrificed,  whose 


money  has  been  disbursed,  ot  whose 
credit  has  been  pledged  for  the  gene- 
ral benefit,  is  placed,  by  the  result 
of  the  adjustment,  exactly  in  the 
same  position  he  would  haye  stood 
in,  had  the  sacrifice  been  made,  the 
expense  incurred,  or  the  credit 
pledged,  not  by  himself,  but  by  some 
other  of  his  co-adyenturers."  (2  Am. 
2nd  edit.  p.  937.) 
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great  transition  in  commerce,  a  transition  which  in  point 
of  importance  is  hardly  if  at  all  exceeded  by  the  first 
great  revolution  so  often  alluded  to,  when  the  merchants 
ceased  to  live  on  board.  Steam  in  its  various  forms,  rail- 
ways,  and  the  electric  telegraph,  with  the  various  orga- 
nizations  which  these  have  rendered  possible,  now  bring 
the  owners  and  insurers  of  the  cargo  almost  as  near  to 
the  distressed  shipmaster,  both  with  counsel  and  funds, 
as  in  the  older  time:  imposing  duties  on  the  former, 
and  limiting,  to  a  corresponding  extent,  the  authority  of 
the  latter. 

This  change  has  led  to  an  interesting  question  or 
two  on  the  conflict  of  laws,  with  which  this  section  may 
be  closed. 

A  question  arose  in  Admiralty  on  the  validity  Oaetanoand 
of  a  bottomry  bond  on  cargo  taken  at  Fayal  by  the 
master  of  the  Italian  ship  Gaetano  and  Maria^  for  a  voyage 
for  London.  It  appeared  that  the  master  had  given  no 
previous  notice  of  his  intention  to  the  owners  of  the 
cargo,  which  there  was  time  enough  for,  but  which  the 
master  pleaded  that  by  the  laws  of  Italy  he  was  not 
bound  to  do.  Thereupon  the  question  arose  whether,  on 
such  a  point,  the  law  of  the  flag,  the  Italian  law,  or  that 
of  this  country,  should  prevail.  In  the  court  below,  the 
Admiralty  Division,  Dr.  Phillimore  held,  on  the  autho- 
rity of  Dr.  Lushington,  in  The  HamburgKs  case  (^),  that 
the  general  maritime  law  as  administered  in  England 
was  to  be  applied,  and  not  either  the  lex  loci  contractus 
nor  the  law  of  the  ship's  flag.  The  well-known  principle 
laid  down  in  Lloyd  v.  Guibert  (Ji)  was  not,  in  the  opinion 
of  the  learned  judge,  applicable  to  the  present  case, 
because  the  question  there  was,  by  what  law  a  contract 
of  affreightment,  and  not  the  right  of  a  master  to  hypo- 

(^)  Br.  &  L.  253.  (A)  L.  E.  1  Q.  B.  115,  12$. 
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thccate  cargo,  should  be  governed  (i).  This  decision, 
however,  was  reversed  in  the  Court  of  Appeal. 

Bretfc,  L.  J.,  said :  ^'  If  this  Bhip  had  been  an  English  ship,  if  the 
captain  had  been  an  English  master,  and  if  the  owners  of  the  cargo 
had  been  English  subjects,  there  is  no  doubt  that  the  master  would 
have  had  no  authority  to  bind  the  owners  of  the  cargo  imless  certain 
necessities  had  arisen.  The  ship  must  have  been  in  a  state  of  distress, 
and  in  a  port  of  distress  where  the  owner  of  her  had  no  means  or  credit 
by  which  to  find  the  money  required  for  doing  the  necessary  repairs; 
and  besides  this,  in  order  to  require  the  hypothecation  by  bottomry  of 
the  cargo,  the  value  of  the  ship  must  not  of  itself  be  large  enough. 
MoreoYor,  if  this  had  been  an  English  ship,  and  an  English  captain, 
even  though  all  these  necessities  had  existed,  yet  the  master  would  not 
be  authorized  to  charge  the  cargo  if  before  doing  so  he  had  the  means 
ol  communicating  with  the  owner  of  the  cargo  within  a  reasonable 
time,  so  that  on  receiving  notice  the  owner  of  the  cargo  might  deter* 
mine  whether  he  would  allow  the  Cargo  to  be  bottomried,  or  whether 
he  would  take  other  means  for  the  disposal  of  the  cargo.  Therefore, 
if  this  had  been  an  English  ship,  there  can  be  no  doubt  but  that  the 
cargo  of  the  defendants  would  not,  on  the  facts  pleaded  in  this  case, 
have  been  liable,  because  it  is  admitted  that  before  hypothecating  the- 
cargo  a  communication  might  have  been  made  by  the  captain  to  the 
cai'go-owners  "  (A-). 

The  learned  j  udge  then  proceeded  to  consider  whether 
this  rule  must  bind  an  Italian  ship.  This  must  depend, 
he  said,  on  the  nature  of  the  thing  to  be  proved.  Now 
this  was  not  a  question  of  procedure,  to  be  governed  by 
the  lex  fori.  Nor  was  it  a  question  concerning  the  terms 
of  the  contract,  to  be  governed  by  the  law  of  the  lex  loci 
contractus^  for  the  master  had  no  power  under  the  con- 
tract  of  carriage  to  deal  thus  with  the  cargo. 

**  What,"  he  said,  "  is  the  nature  of  that  which  has  to  be  proved? 

It  is  the  authority  of  the  master This  authority  of  the 

master  of  the  ship  to  hypothecate  the  ship  or  cargo  is  pectdiar.  It 
does  not  arise  merely  out  of  a  contract  of  bailment,  for  that  contract 
gives  no  such  right.    It  does  not  arise  even  out  of  a  contract  of 

(0  7  P.  D.  1,  at  p.  4.  (k)  1  P.  D.  at  p.  147. 
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carriage  on  land.  I  doubt  whether  it  arises  on  a  contract  of  sea 
carriage,  where  it  is  all  within  the  realm,  but  it  is  not  necessary  that 
this  should  be  now  decided.  It  does  arise  where  goods  are  shipped 
on  board  a  ship  to  be  carried  from  one  country  to  another.  That  is 
acknowledged  by  the  maritime  law  of  England,  and,  as  far  as  I  know, 
is  equally  acknowledged  in  every  maritime  country.  It  arises  from 
the  necessity  of  things ;  it  arises  from  the  obligation  of  the  shipowner 
and  the  master  to  carry  the  goods  from  one  country  to  another,  and 
from  its  being  inevitable  from  the  nature  of  things  that  the  ship  and 
cargo  may  at  some  time  or  other  be  in  a  strange  port  where  the  captain 
may  be  without  means,  and  where  the  shipowner  may  have  no  credit 
because  he  is  not  known  there,  that  for  the  safety  of  all  concerned, 
and  for  the  carrying  out  of  the  ultimate  object  of  the  whole  adventuro, 
there  must  be  a  power  in  the  master  not  only  to  hypothecate  the  ship 
but  the  cargo.  That  power  of  the  master  does  not  arise  out  of  the 
bill  of  lading  nor  out  of  the  charter-party,  because  it  may  exist  whore 
there  is  neither  bill  of  lading  nor  charter-party.  It  arises  out  of  the 
contract  of  maritime  carriage,  by  the  shipment  of  goods  on  board  a 
ship  for  the  purpose  of  being  carried  from  one  country  to  another,  and 
it  exists  the  moment  the  goods  are  put  on  board  for  such  a  purpose. 
It  is  regulated,  and  often  limited,  by  terms  in  the  bill  of  lading  or  by 
terms  in  the  charter-party ;  but  unless  such  terms  specifically  do  away 
with  this  authority  of  the  master,  the  authority  of  the  master  exists  by 
virtue  of  the  contract  which  arises  between  the  shipowner  and  the 
cargo-owner  by  the  shipment  of  the  goods.  It  is  not  necessary  to 
decide  whether  this  authority  is  given  to  the  master  by  way  of  contract 
or  by  means  of  the  law. 

*^  Then  what  is  the  principle  which  ought  to  govern  this  case  ? 
The  goods  are  put  on  board  an  Italian  ship,  and  the  person  to  exercise 
authority  is  an  Italian  master.  Is  the  authority  of  the  Italian  master 
to  depend  upon  the  law  of  the  country  of  the  shipper,  when  that  law 
is  contrary  to  the  law  of  his  own  country  ?  Why  should  it  ?  Is  the 
master  of  a  ship  to  be  taken  to  know  the  law  of  the  country  of  each 
shipper  of  the  goods  which  are  put  on  board  his  ship  ?  It  would  be 
strange  if  that  were  so.  If  a  merchant  puts  his  goods  into  the  power 
of  an  Italian  master  on  board  an  Italian  owner's  ship,  what  is  the 
meaning  of  the  transaction  but  that  he  is  to  deal  with  the  goods  as  an 
Italian  master  is  to  be  taken  to  deal  with  goods  on  board  his  ship, 
unless  he  is  bound  to  another  mode  ?  Upon  principle  it  seems  to  me 
that  he  who  ships  goods  on  board  a  foreign  ship,  ships  them  to  be 
dealt  with  by  the  master  of  that  ship  according  to  the  law  of  the 
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country  of  that  ship,  unless  there  is  a  stipulation  to  the  contrarj. 
Therefore,  when  these  goods  were  shipped  on  board  the  Italian  ship, 
it  seems  to  me  that  by  the  contract  of  the  parties  arising  out  of  that 
shipment  it  must  be  taken  that  the  goods  were  to  be  dealt  with  under 
circumstances  which  might  arise,  and  which  are  generally  considered 
likely  to  arise  by  all  maritime  countries,  in  the  way  in  which  that 
master  would  deal  with  the  goods  according  to  the  law  of  Italy,  unless 
there  was  some  stipulation  to  the  contrary.  Now  that  is  how  it 
stands  on  principle.  How  are  the  authorities  ?  The  case  of  Lloyd  t. 
Gutter t  {I)  does  not  seem  to  me  to  govern  this  case  absolutely,  because 
the  question  there  was  whether  or  not  a  certain  stipulation  was  implied 
in  a  contract.  The  contract  was  a  contract  of  affreightment,  and  the 
question  was  whether  there  was  to  be  implied  into  that  contract  a 
stipulation  that  if  certain  circumstances  arose,  and  the  master  delivered 
up  his  ship  and  freight,  the  shipowner  should  not  be  made  Hable  beyond 
the  amount  specified.  The  owner  of  the  ship  could  only  be  relieved 
if  there  was  such  a  stipulation  in  the  contract  of  affreightment.  There 
would  have  been  no  such  stipulation  if  it  was  to  be  judged  according 
to  the  law  of  the  former,  that  is,  the  law  of  the  English  court.  But 
there  would  be  such  a  stipulation  if  the  contract  of  affreightment  was 
to  be  construed  according  to  the  law  of  the  ship.  It  was  there  held 
that  inasmuch  as  the  contract  of  affreightment  was  made  with  the 
master  or  owner  of  a  foreign  ship  abroad,  the  contract  was  the 
contract  of  the  country  of  the  Bhip;'^in  other  words,  that  it  was 
governed  by  the  law  of  the  *  flag'  of  the  ship;  and  inasmuch  as,  in 
the  country  of  that  flag,  such  a  contract  of  affreightment  would  have 
had  such  a  stipulation  in  it,  then  the  English  court  would  hold  that 
it  had  this  stipulation  in  it.  That  is  not  this  case,  because  the  matter 
here  is  not  the  question  of  the  construction  of  a  contract,  but  of  what 
authority  arises  out  of  the  factjof  a[con tract  haviog  been  entered  into. 
Still,  if  the  contract  was  held  there  to  be  a  foreign  contract  because  it 
was  made  with  regard  to  the  shipment  of  goods  on  board  a  foreign 
ship,  the  principle  governs  this  case,  and  would  authorize  our  saying 
that  the  authority  which  arises  out  of  the  contract  of  shipment  is  the 
authority  which  the  law  of  the  country  of  the  ship  would  give  to  the 
master ;  and  in  accordance  with  that  principle  I  think  this  case  ought 
to  be  decided.  The  learned  judge  of  the  Admiralty  CJourt  considered 
that  this  case  was  governed  by  The  Hamburg  (m),  but  with  great 
deference  I  do  not  think  that  that  case  ought  to  govern  the  present 

{I)  L.  E.  1  Q,  B,  115.  {m)  Br.  &  Lust.  253. 
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one  at  all.  There  Dr.  Lushington  treated  the  ship  as  an  English  ship, 
and  said  that  he  was  administering  the  maritime  law  of  England.  It 
was  urged  upon  him  that  he  ought  to  administer  some  other  maritime 
law,  but  his  answer  was,  '  I  do  not  judge  what  it  should  be,  if  there 
had  been  any  evidence  before  me  that  the  maritime  law  of  some  other 
coimtry  was  different  from  the  law  of  England,  but  no  such  evidence 
has  been  given  before  me  in  this  case.'  This  point,  therefore,  did  not 
arise  there,  and  neither  Dr.  Lushington,  nor  the  Privy  Council  on 
appeal,  decided,  if  the  law  of  the  couutries  had  been  different  in  the 
case  of  The  Hamburg,  which  law  would  have  been  administered.  I 
cannot,  therefore,  think  that  the  case  of  The  Hamburg  is  in  conflict 
with  the  decision  to  which  I  have  come  in  the  present  case,  nor  in 
conflict  with  the  case  of  Lloyd  v.  Guibert,  Therefore,  acting  upon  the 
principle  of  Lloyd  v.  Guibert^  and  upon  the  principle  which  arises 
from  the  mercantile  transaction  itself,  it  seems  to  me  that  whoever 
puts  his  goods  on  board  a  foreign  ship  puts  them  on  board  subject 
to  be  dealt  with  by  the  master  according  to  the  law  of  the  country 
to  which  the  ship  belongs,  unless  that  authority  is  limited  by  express 
stipulation  between  the  parties  at  the  time  of  the  shipment. 

**  There  was  another  and  a  minor  point  taken,  which  was  that,  if 
that  be  the  law,  yet  it  was  not  the  law  to  be  administered  in  this 
case,  because  the  contract  of  affreightment  here  was  actually  made  in 
England.  But  that  makes  no  difference  in  my  view  of  the  case ;  the 
right  arises  out  of  the  contract  which  is  instituted  by  the  shipment, 
and  which  is  not  controlled  in  this  respect  by  any  stipulation  in  the 
bill  of  lading  or  in  the  charter-party.  I  am,  therefore,  of  opinion 
that  the  demurrer  in  this  case  ought  not  to  have  been  allowed,  and  that 
the  rights  of  the  parties  ought  to  be  decided  according  to  the  law  of 
the  flag  "  (n). 

Cotton,  L.  J.,  concurred.  "  The  point,"  said  his  lordship,  **  turns  Cotton,  L.  J. 
not  on  the  express  terms  of  any  contract,  but,  in  my  opinion,  on  an 
implied  authority  arising  out  of  the  contract  between  the  owners  of 
the  cargo  and  the  owners  of  the  ship  when  the  goods  were  put  on 
board  for  the  purpose  of  being  carried ;  and,  like  all  other  implied 
terms,  it  must  be  governed  by  the  law  applicable  to  the  country  in 
which  it  is  implied.  .  .  .  We  are  here  not  considering  what  is  the 
proper  remedy,  but  whether  the  bottomry  bond  is  valid  or  not"  (o). 

It  must  now,  then,  bo  taken  as  settled  that  all  ques- 

(n)  7  P.  D.  137,  at  p.  145.  (o)  8.  C,  at  p.  148. 

L.  U 
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tions  affecting  the  validity  of  a  bottomry  bond  on  cargo 
must  be  determined  vrith  reference  to  the  law  of  the 
country  where  the  ship  is  owned.  Were  it  not  that, 
from  the  causes  already  pointed  out,  this  species  of 
security  is  rapidly  falling  into  disuse,  it  might  be  neces- 
sary to  say  much  more  concerning  bottomry  in  connection 
with  the  subject  of  general  average.  As  it  is,  I  think 
I  may  content  myself  with  referring  my  readers  to  the 
many  works  on  the  special  subject  of  bottomry,  and 
particularly  to  the  very  learned  work  of  Dr.  Franck, 
De  Bodmeridy  in  which  are  set  forth,  in  the  original,  and 
with  a  translation  into  Latin,  the  laws  of  the  principal 
states  of  Europe  and  America  on  this  subject  (/?). 

Practically,  at  the  present  day,  all  that  a  shipowner, 
merchant,  or  underwriter  needs  to  know  concerning 
bottomry,  or  these  forced  sales  of  cargo,  for  the  most 
part,  is,  that  they  are  very  serious  evils  which,  at  least  if 
he  ships  in  British  bottoms,  it  is  almost  always  in  his 
power  to  avoid.  The  master  of  such  a  vessel  cannot 
bottomry  his  cargo,  and  probably  cannot  sell  it  to  raise 
money,  without  giving  timely  notice  both  to  the  ship- 
owner and  to  the  owner  of  cargo;  and  it  now  rarely 
if  ever  happens  that  there  is  not  time  to  send  out  the 
requisite  funds,  accompanied,  in  case  of  suspicion,  with 
some  trustworthy  person  to  superintend  the  disbursing 
of  them.  The  expense  of  doing  this,  including  a  rate  of 
interest  just  sufficient  to  place  all  parties  in  a  position  of 
ultimate  equality,  so  that  no  one  should  either  wish,  or 
shun,  to  advance  more  than  his  share,  should  be  charged 
as  a  pendant  to  the  capital  expenditure  itself,  so  as  to 
bring  about  the  result  so  clearly  described  by  Amould 
in  the  passage  about  cited  {q). 

{p)  Dt  Bodmerid:  Franck.    Lon-         [q)  Ante,  p.  284,  n.  (/). 
don,  W.  MaxweU,  1842. 
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Part  II. — Sacrifices. 

§  67.  (a)  Sacrifices  of  cargo  may  be  treated  under 
the  single  head  of  jettison;  since,  so  far  as  concerns 
the  amount  to  be  replaced,  every  kind  of  sacrifice  of 
cargo  must  be  treated  on  the  same  basis  as  a  jettison : 
if  the  cargo  is  destroyed  for  the  common  good,  the 
amount  to  be  replaced  is  the  same ;  if  it  is  only  damaged, 
the  sum  allowable  is  the  difiPerence  between  the  actual 
proceeds  and  the  amount  allowable  in  the  case  of  jettison; 
so  that,  in  dealing  with  the  case  of  jettison,  we  shall  have 
disposed  of  all  sacrifices  of  cargo.  There  will  remain 
only,  for  the  second  section  of  this  chapter,  sacrifices  of 
ship's  materials. 

SECTION  l.-^ETTISON  OF  CARGO. 

The  principle  which  regulates  the  amount  to  be  made  General  prm- 
good  in  case  of  jettison  is  this :  The  owner  of  the  goods  saorifioesof 
jettisoned  is  to  be  so  compensated  that  he  shall  be  in  the 
same  position,  at  the  time  and  place  of  adjustment,  as  if, 
not  his  goods,  but  those  of  some  other  person,  had  been 
thus  sacrificed. 

The  time  and  place  of  adjustment,  as  we  have  seen, 
is  the  termination  of  the  common  adventure;  that  is, 
generally  speaking,  the  arrival  of  the  ship  and  cargo  at 
the  place  of  destination;  but,  sometimes,  the  time  and 
place  of  wreck. 

It  may  be  pointed  out  once  for  all,  as  applicable  not  i^?i?  ^o'  o^- 
only  to  jettison  but  to  all  kinds  of  general  average,  that  equality  of 

,  ,,  contribution. 

the  equality  of  contribution,   as  between  those  whose 

property  has  been  sacrificed  and  those  whose  property 

has  been  preserved,  is  attained  by  a  simple  contrivance, 

universal  in  the  practice   of   adjusting  averages.     The 

amount  made  good  in  respect  of  property  sacrificed  is 

u2 
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Bole  in  case 
of  azriyaL 


Sales 

"afloat"  OP 
**toaiTiTe*' 
disregarded. 


brought  in  as  contributing  rateably  with  the  property 
preserved :  so  that  the  former  pays  the  same  proportion 
of  general  average  as  the  latter. 

Whenever,  then,  after  a  jettison,  the  ship  and  re- 
maining cargo  reaches  the  port  of  destination,  the  amount 
to  be  replaced  in  general  average  is,  the  net  market  value 
of  the  goods  thrown  overboard :  that  is  to  say,  the  sum 
which  those  goods  would  have  fetched  had  they  been 
sold  immediately  upon  delivery;  deducting  therefrom 
those  expenses  which  must  have  been  incurred  by  the 
proprietor,  and  which  he  escapes  by  reason  of  the  non- 
delivery of  his  goods.  Hence  the  freight,  if  payable  at 
the  port  of  destination,  or  if  the  payment  is  made  con- 
ditional upon  the  delivery  of  the  goods,  must  be  deducted : 
80  must  the  expenses  of  landing  and  sale :  but  not  the 
cost  of  marine  insurance,  since  this,  if  incurred  at  all, 
must  be  incurred  whether  the  goods  are  jettisoned  or 
not  (i). 

The  market  value  at  the  date  of  discharge  is  in  all 
cases  the  basis  of  compensation.  If  the  cargo  has  been 
sold  afloat,  or  ^Ho  arrive,"  the  loss  which  the  merchant 
actually  sustains  by  the  jettison  is,  the  price  at  which  it 
was  thus  sold :  but,  as  such  a  speculative  sale  beforehand 
is%,  thing -wath  which  the  other  owners  of  property  have 
no  concern,  such  sales  *Ho  arrive"  are  disregarded;  and, 
whether  the  goods  have  been  sold  afloat  at  a  higher  or 
a  lower  price  than  the  eventual  market  value,  it  is  the 
latter  which  is  made  the  basis,  both  for  compensation 
and  for  contribution  (k). 


(t)  The  merchant's  oommission  is 
not  deducted,  for  another  reason. 
"  That  is  not  payable  when  the  con- 
signee is  the  owner  of  the  goods,  and 
is  usuaUy  charged  on  jettisoned  goods 
by  the  consignee  when  he  is  not  the 


owner,  and  therefore  is  not  deducted 
in  estimating  the  loss  to  be  aUowed 
in  general  average."  (Baily,  Qen, 
Av.  135,  n.) 

{k)  This,  which  has  for  many  years 
been  the  practice  amongst  adjusters. 
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The  owner  of  the  ship,  who  loses  his  freight  on  the  Preigiit  on 

1     •        •  •  jettiflon, 

goods  jettisoned,  must  be  compensated  in  general  average 
for  this  freight,  as  the  owner  of  the  goods  is  for  his 
merchandise. 

If  the  goods  jettisoned  had  previously  been  damaged,  Rale  when 
or  if,  though  not  damaged  at  the  time,  it  can  be  proved  goo^  are 
that,  had  they  remained  on  shipboard  with  the  rest  of 
the  cargo,  they  must  inevitably  have  suffered  damage 
before  reaching  their  destination,  the  amount  to  be  made 
good  is  to  be  reduced  to  their  value  in  the  damaged 
state  (I). 

In  carrying  out  this  principle,  it  is  to  be  borne  in 
mind  that  the  owner  of  goods  jettisoned  has  a  prima 
facie  claim  to  their  value  in  a  sound  state ;  consequently, 
the  burden  of  proof  rests  with  those  who  wish  to  admit 
a  lower  value ;  and  the  allowance  must  not  be  reduced 
except  upon  clear  proof  that  the  damage  either  actually 
existed,  or,  if  in  the  future,  that  it  was,  not  merely 
probable,  but  inevitable.  In  practice,  therefore,  when 
the  goods  were  sound  at  the  time  of  jettison,  and  when 
the  cargo  arrives  partly  sound  and  partly  damaged,  so 
that  it  is  doubtful  whether  the  goods  jettisoned  would 
have  been  damaged  or  not,  they  are  treated  as  if 
sound  (w). 

If,  again,  after  a  jettison,  there  is  some  accident,  Effect  of  enb- 
the  effect  of  which  is  to  throw  upon  the  cargo  an  ex-  dOTLt^  **^' 
pense,  which  would  in  like  manner  have  fallen  upon  the 
goods  jettisoned,  had  they  remained  on   board,  there 
must  be  a  deduction  from  the  allowance  for  jettison, 
corresponding  to  the    expense   which   it  has   escaped. 

is  confirmed  by  the  Court  of  Appeal  Lord  Esher,  M.  E.,  are  equaUy  appli- 

in  Bodocanachi  y.  Milhurn  (18  Q.  £.  cable  to  the  case  of  general  ayerage. 

D.  67,  at  p.  76).    This  was  an  action  (/)  AnU^  pp.  38—39. 

against  the  shipowner  for  non-deli-  {m)  Baily,  Q-en.  Ay.  p.  137,  n. 
very,  but  the  principles  laid  down  by 
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This  rule,  the  equity  of  which  is  self-evident,  is  in 
practice  always  observed  when  the  expense  is  consider- 
able. It  is  sometimes  neglected  or  omitted  when  the 
expense  in  question  is  small.  For  example,  when  a 
jettison  is  followed  by  the  ship's  putting  into  a  port  of 
refuge,  where  the  cargo  is  discharged  to  repair  the  ship, 
most  adjusters,  although  they  would  make  the  jettisoned 
cargo  contribute  towards  the  expense  of  discharging,  as 
well  as  towards  the  remainder  of  the  general  average, 
make  no  deduction  from  the  allowance  for  jettison  on 
account  of  the  warehouse  rent  at  the  port  of  refuge, 
which  those  goods,  if  not  jettisoned,  must  have  borne. 
This  is  plainly  wrong  in  principle :  the  effect  being  that, 
to  this  extent,  the  goods  jettisoned  are  better  off  than 
the  remainder. 

Such  are  the  rules  for  computing  a  jettison,  when 
the  cargo  reaches  its  port  of  destination.  When  the 
voyage  is  terminated  by  a  wreck  of  the  ship,  and  when, 
in  consequence,  the  average  is  properly  adjusted  at  some 
place  other  than  that  of  destination,  the  allowance  for 
jettison  must  be  regulated  by  the  value  of  the  cargo  at 
that  place.  That  this  is  the  rule  must  now,  since  the 
decision  in  Fletcher  v.  Alexander ^  be  taken  to  be  settled 
law  (n).  The  extent  and  operation  of  this  rule  has  been 
sufficiently  explained  in  the  preceding  chapter. 

When  a  jettison  is  followed  by  a  total  loss  of  ship 
and  cargo,  there  is  of  course  no  allowance  in  general 
average.  When  it  is  followed  by  a  wreck  with  partial 
salvage,  the  sum  allowable  for  jettison  is,  so  much  as 
presumably  would  have  been  saved  had  the  jettisoned 
goods  been  left  on  board  and  shared  the  fortunes  of  the 
remainder  [o). 

(n)  L.  B.  3  C.  P.  376 ;  ante,  p.  252.  (o)  Ante,  pp.  38—39. 
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The  same  principles  apply  to  the  allowance  for  loss  i-om  of 
of  freight  consequent  on  a  jettison.  If,  after  the  jettison,  jettison, 
the  ship  is  wrecked  or  condemned  at  a  port  of  refuge, 
and  the  cargo  is  forwarded  to  its  destination  in  another 
vessel,  the  sum  allowable  for  freight  of  jettison  is,  the 
freight  under  the  original  bill  of  lading,  minus  the  for- 
warding freight  which  would  have  been  incurred.  If 
the  hire  of  the  forwarding  vessel  equals  or  exceeds  the 
original  freight,  nothing  is  allowable  to  the  shipowner 
in  general  average ;  since  in  such  a  case  the  jettison  has 
occasioned  no  loss  of  freight. 

If,  after  a  jettison,  the  ship  puts  into  a  port  of  Freiffht  taken 
refuge,  and  there  takes  in  fresh  cargo  in  the  space  left 
vacant  through  the  jettison,  the  new  freight  thus  earned 
must  go  in  diminution  of  the  shipowner's  claim  for  loss 
of  freight.  It  would  bo  otherwise  if  the  ship  were  not 
full  at  first,  so  that  the  new  cargo  might  equally  have 
been  received  on  board  had  there  been  no  jettison  (jp). 

If  the  freight  has  been  absolutely  prepaid,  the  sura  When  the 
to  be  allowed  for  the  jettison  is  the  same  on  the  whole :  prepaid, 
but,  instead  of  being  divided  between  the  merchant  and 
the  shipowner,  the  merchant  receives  all ;  there  being  no 
deduction  in  respect  of  freight  from  the  value  of  the 
goods,  and  no  allowance  to  the  shipowner,  who  in  that 
case  has  suffered  no  loss  of  freight  by  reason  of  the 
jettison. 

When  a  ship  is  chartered  for  a  lump  sum,  irrespec-  when  the 
tive  of  the  quantity  of  cargo  she  may  carry,  the  courts  tered. 
will  generally,  if  not  always,  consider  this  payment,  not 
as  freight  properly  speaking,  but  as  a  sum  paid  for  the 
hire  of  the  ship ;  so  that,  if  the  ship  performs  her  voyage, 
and  arrives,  whether  fully  laden  or  partially  empty,  the 

(p)  Bally,  Gen.  Av.  p.  134. 
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entire  lump  sum  stipulated  is  payable  (q).     Under  such 
a  charter,  therefore,  no  deduction  in  respect  of  freight  is 
to  be  made  from  the  cargo-owner's  claim  for  jettison. 
When  char-  A  Complication  arises,  when  a  sliip  is  chartered  at  a 

tered  ship  is  .  i»in  ji* 

sub-let.  certain  rate  per  ton  or  per  pound  weight  of  cargo  deli- 

vered, and  then,  instead  of  being  laden  by  the  charterer 
with  goods  of  his  own,  is  sub-let  to  shippers  under  bills 
of  lading  at  lower  rates.  A  jettison  in  this  case  causes 
a  loss  to  the  shipowner  of  the  higher  rate  of  freight : 
while  the  only  deduction  which  the  owners  of  the  goods 
jettisoned  can  submit  to,  is  the  lower  rate  named  in  the 
bill  of  lading,  since  that  is  all  which  they  escape  through 
the  jettison.  Thus,  if  compensation  is  to  be  made  to 
both  these  parties,  the  total  sum  allowable  in  general 
average  would  be  more  than  the  entire  value  of  the  goods 
jettisoned. 

The  practice  in  this  case  is,  to  limit  the  allowance 
in  general  average  to  the  actual  value  of  the  goods :  and, 
as  the  owners  of  the  goods  are  entitled  to  receive  the 
value  of  them,  minus  the  bill-of -lading  freight  only,  it  is 
only  this  lower  rate  of  freight  which  is  allowed  in 
general  average. 

When  a  ship  is  sub-let  in  this  manner,  the  charter 
is  a  matter  with  which  the  owners  of  the  cargo  have  no 
concern  :  their  contract  is  the  bill  of  lading ;  their  rights 
and  liabilities,  in  respect  of  general  average,  should  be 
the  same  as  if  no  charter  existed  (r).  Such  a  charter 
is,  therefore,  for  all  purposes  connected  with  general 
average,  as  completely  disregarded,  and  properly  so,  as 
a  sale  of  cargo  ^*  to  arrive." 

{q)  The  Norway ,  Brown.  &  Lush.  408.  (r)  Baily,  Gen.  Av.  p.  132. 
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SECTION  2.^SACRIFICES  OF  SUWS  MATERIALS. 

(b)  When  a  ship's  masts  have  been  cut  away,  or  Measure  of 
other  articles  constituting  a  part  of  the  ship  or  her  apparel 
have  been  sacrificed,  and  when  the  ship  is  afterwards 
repaired,  the  sum  allowable  as  compensation  for  this 
damage  is,  the  cost  of  repairing  it,  with  a  deduction  for 
the  advantage  which  the  owner  derives  from  having 
new  work  in  place  of  old. 

The  cost  of  repairing  such  damage  must  be  taken 
to  be  the  cost  of  repairing  it  at  the  time  and  place  where 
it  ought  to  be  repaired.  Should  it  be  necessary  for  the 
ship,  after  the  sacrifice,  to  go  into  some  port  of  refuge, 
and  there  repair  this  damage,  the  cost  of  repairing  at 
that  place,  however  expensive  it  may  be,  is  the  sum 
allowable.  Otherwise,  the  cost  of  repairing  at  the  place 
of  destination,  and  at  the  time  of  the  ship's  arrival,  is  to 
.be  taken,  provided  the  repair  either  is  or  ought  to  be 
effected  then  and  there.  It  may  happen,  however,  that, 
from  motives  of  economy,  the  master  delays  repairing 
until  he  shall  reach  some  cheaper  4)lace :  in  which  case, 
under  ordinary  circumstances,  the  sum  allowable  must 
be  reduced  to  the  actual  cost  at  the  place  he  thus  selects 
for  the  purpose.  These  rules  are  founded  on  the  prin- 
ciple, that  the  owner  is  entitled  to  no  more  than  com- 
pensation for  his  actual  loss,  and  that  he  is  bound  to 
do  what  is  reasonable  to  make  that  loss  as  light  as 
may  be  {s). 

The  deduction  for  improvement  is,  by  an  ancient  Deduction  of 
and  wide-spread  custom,  prevailing  amongst  almost  all 
maritime  communities,  fixed  at  one-third  of  the  cost  of 
repairs,   with  certain  equally    well-defined  exceptions. 
Anchors  are  allowed  in  full :  chain  cables  are  subject  to 

(»)  Bailyi  Gen.  Av.  p.  130. 
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one-sixtli  only :  and  there  is  no  deduction  for  provisions 
or  such  stores  as  are  of  a  nature  to  suffer  no  diminution 
of  value  from  mere  lapse  of  time  (t). 

Materials  which  are  perfectly  new  when  sacrificed, 
such  as  coils  of  rope  which  are  taken  from  a  store-room, 
or  spare  sails  which  have  never  been  bent,  are  allowed 
without  deduction. 
«di^^°*  ^  This  rule  of  deducting  one-third,  without  discrimi- 

nating between  those  parts  of  a  ship  where  the  adding  of 
a  new  patch  is  no  improvement  whatever,  and  those 
which,  like  the  sails  and  ropes,  require  frequent  renewal ; 
and,  again,  drawing  no  distinction  between  articles 
nearly  new  and  articles  nearly  worn  out ;  is  evidently  a 
very  rude  contrivance,  and  there  is  nothing  to  be  said  in 
its  favour,  except  that  it  saves  trouble  and  disputes. 

A  gross  example  of  its  injustice  and  even  absurdity 
is  furnished,  when  a  ship,  after  her  masts  have  been  cut 
away,  is  on  that  account  obliged  to  put  into  a  port  of 
refuge,  where,  owing  to  high  prices  or  want  of  ap- 
pliances (w),  tlie  cost  of  new  masts  is  greatly  in  excess  of 
their  cost  at  the  home  port.  This  is  an  evcry-day  case : 
and  it  by  no  means  unusually  happens  that  the  cost  of 
repairing  at  such  a  place  is  double  or  treble  the  cost  in 
England,  so  that  the  shipowner  may  be  called  on  to  pay, 
for  the  supposed  advantage  of  having  a  new  mast  in  place 
of  that  which  he  had  before,  as  much  as  the  entire  cost  of 
a  new  mast. 

Nor  is  this  all.  It  frequently  occurs,  in  such  cases, 
that  the  cost  of  repairing  is  enhanced  by  the  addition  of 

{t)  The  deduction  for  new  metal  (u)  A  case  came  under  my  notice, 
sheathing  is  computed  by  aUowing  so  where  a  large  part  of  the  cost  of  a 
much  of  the  cost  as  represents  the  mast  at  such  a  port  consisted  of  the 
weight  of  metal  stripped  off,  and  expense  of  an  expedition  into  the 
charging  the  excess  to  the  shipowner,  woods,  to  select  and  cut  down  a  suit- 
able tree. 
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bottomry  premiums  or  commissions  for  advancing  money. 
Our  practice  goes  so  far  as  to  deduct  one-third  from  these 
incidental  expenses;  though  nothing  is  more  evident 
than  that  a  mast  is  not  made  more  valuable  by  the  cir- 
cumstance that  a  bottomry  premium  has  been  paid  on 
the  cost  of  supplying  it  (x). 

The  deduction  of  one-third  is  made  from  labour  as 
well  as  materials.  No  deduction  is  made  from  temporary 
repairs ;  nor  from  such  repairs  as,  being  unavoidably  of 
such  inferior  materials  or  bad  workmanship  as  to  be 
unfit  for  the  ship,  must  be  replaced  at  the  end  of  the 
voyage,  and  consequently  add  nothing  to  the  ship's 
permanent  value. 

To  the  rule  of  deducting  one-third  there  is  in  this  No  thirda  on 

first  voyage. 

country  (y)  an  important  exception.  No  deduction  is 
made  from  the  repair  of  a  ship  which  is  on  her  first 
voyage.  The  first  voyage  means,  her  first  entire  trading 
adventure.  A  mere  passage,  in  ballast,  or  with  cargo  to 
serve  as  ballast,  from  the  place  of  building  to  the  place 
where  she  enters  into  her  owner's  service  and  commences 
her  mercantile  existence,  is  not  accounted  either  as  a 
voyage  or  as  part  of  a  voyage.  A  ship  may  be  built  in 
Canada,  and  sent  for  sale  to  England,  with  a  cargo  of 
timber ;  and  she  is  then  entitled  to  commence  her  first 
voyage,  from  London  or  Liverpool,  as  a  new  ship.  It 
has  been  decided  in  the  courts  that  such  first  voyage  is 
generally  to  be  taken  as  a  voyage  out  and  home :  that  is 
to  say,  in  the  case  of  a  ship  intended  to  trade  to  foreign 
parts,  taking  cargoes  out  and  bringing  cargoes  home,  the 

(x)  No  thirds  are  deducted  from  (y)  It  is  not  so  in  the  United  States, 
such  incidental  expenses  as  cartages,  Thirds  are  taken  off  there,  though  the 
or  the  cost  of  conveying  materials  for  ship  be  on  her  first  voyage.  (2  Par- 
repair  from  the  place  where  they  are  sons,  Ins.  286;  PhiUips,  Ins.  §  1431.) 
bought  to  the  ship. 
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passages  out  and  home  constitute  one  entire  voyage  (^). 
It  is  not  necessary  that  she  should  go  out  and  home 
direct,  nor  that  her  engagements  for  the  entire  voyage 
should  be  predetermined  at  the  time  of  sailing  out. 
Where  a  ship  was  chartered  for  a  voyage  from  London 
to  Port  Jackson  and  Van  Dieman's  Land,  with  convicts ; 
and,  after  completing  her  charter,  being  unable  to  pro- 
cure a  homeward  freight  from  Van  Dieman's  Land,  she 
went  in  ballast  to  Madras,  and  took  in  freight  for 
England,  which  was  proved  to  be  a  customary  course 
for  ships  so  chartered ;  she  was  held  to  be  on  her  first 
voyage  until  her  arrival  in  England  (a). 
Replacing  If  there  is  a  new  mast  in  an  old  ship,  or  if  any  other 

now  parts  of  ^  ^  ,  . 

an  old  ship,  portion  of  the  ship  has  been  renewed  immediately  before 
sailing  on  the  voyage,  and  if  this  new  mast  or  other  new 
work  is  sacrificed,  should  the  one-third  be  deducted? 
This  is  a  disputed  point.  As  a  matter  of  equity,  it  would 
seem  that  no  deduction  should  be  made,  at  any  rate  when 
the  ship  puts  back  to  her  loading  port,  since  in  this  case 
tlie  owner  derives  no  advantage  whatever  from  the 
renewal  of  work  which  was  new  before.  The  present 
practice  is,  to  make  no  deduction  in  the  case  of  metal 
sheathing,  when  the  ship  returns  to  her  starting  point, 
having  been  newly  sheathed  before  sailing ;  but  in  the 
case  of  all  repairs  except  sheathing,  the  more  general, 
though  I  believe  not  the  universal,  practice  is  to  deduct 
one-third.  This  distinction  seems  plainly  untenable; 
and  it  would  probably  be  better  that  all  replacing  of  work 
actually  new  at  the  commencement  of  the  voyage  should, 
upon  clear  proof  of  the  fact,  be  allowed  without  the 
deduction  (b). 

(«)  Fenwick  v.  Robinson,  3  C.  &  P.      8  C.  &  P.  200. 
323.  {h)  Arnould  (p.  838)  dismisses  the 

(a)  Pirie  v.  Steehf  2  M.  &  Bob.  49 ;      question  as  impossible  to  arise ;  un- 
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With  regard  to  iron  or  steel  ships,  a  deduction  of 
one-third  new  for  old  would  undoubtedly  be  excessive, 
at  any  rate  from  the  iron  or  steel  portiorj  of  the  repairs. 
For  many  years  it  has  been  the  all  but  universal  custom 
to  insert  special  clauses  in  policies  of  insurance  on  such 
ships,  doing  away  to  that  extent,  or  entirely,  with  this 
deduction.  This,  however,  of  course  cannot  affect  the 
general  average,  as  between  the  shipowner  and  owners 
of  cargo.  Hence  there  has  been  this  anomalous  result, 
that  the  underwriters  of  ships  insured  with  these  clauses 
have,  in  the  case  of  general  average  repairs,  been  called 
on  to  pay,  in  addition  to  tlie  ship's  proportion  in  full, 
the  unrecovered  one-third  of  the  cargo's  and  freight's 
proportion.  To  remedy  this,  as  well  as  for  the  sake  of 
remedying  an  obvious  flaw  in  the  law  of  general  average, 
the  Adjusters'  Association  some  few  years  ago  appointed 
a  special  committee  to  make  inquiry  into  the  subject  and 
report  to  the  Association.  At  the  meeting  of  the  Asso- 
ciation last  May  (1887),  the  report  of  this  committee 
was  adopted  (by  seventeen  votes  against  six)  as  a  pro- 
bationary meeting,  subject  to  the  usual  confirmation  by 
two-thirds  at  the  next  annual  meeting.  It  is  as  fol- 
lows : — 

**  Deductions  from  cost  of  repairs  to  iron  vessels  in  Rules  pro- 

T.      ,.  1  posed  by 

adjusting  general  average.  Adjoatera' 

Aflsooiation. 
Tliat  in  adjusting  claims  for  general  average,  repairs  to   iron 


fortunately,  it  does  in  fact  arise  very 
often.  It  is  sometimes  argued  that 
the  point  is  settled  by  the  decision  in 
Poingdestre  v.  Boy,  Exch.  Co,,  By.  & 
M.  378.  In  that  case,  however,  the 
work  replaced  was  partly  new  and 
partly  old,  and  the  ship  did  not  re- 
turn to  her  starting  point,  but  had 


made  a  voyage ;  besides  which,  that 
was  a  question  of  particular  average 
under  a  policy  of  insurance,  and  it 
may  be  that  questions  of  general 
average  should  be  determined  on 
principles  of  broader  equity  than 
questions  arising  out  of  a  contract 
with  underwriters. 
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yesselfl  shall  be  subject  to  the  following  deductions  in  respect  of  ''new 
for  old,"  viz. : — 

From  date  of  original  register. 


Up  to 

1  year  old 

{A.) 


f  All  repairs  to  be  allowed  in  full,  except  painting  or 
j  coating  of  bottom,  from  which  one-third  is  to  be 
^  deducted. 


Between 


{B.) 


One-third  to  be  deducted  o£P  repairs  to  and  renewal 
of  boilers  and  their  mountings,  woodwork  of  hull,  masts 
and  spars,  furniture,  upholstery,  crockery,  metal  and 
glassware,  also  sails,  rigging,  ropes,  sheets,  and  haw- 
sers (other  than  wire  and  cbain),  awnings,  covers  and 
1  4"  3  years  i  .  . . 
,  T>  \  painting. 

One-sixth  to  be  deducted  off  wire  rigging,  ropes,  and 
hawsers,  chain  cables  and  sheets,  donkey  engines,  steam 
winches,  steam  cranes  and  connections ;  other  repairs 
in  full. 

Between      (      Deductions  as  above  under  Clause  B.,  except  that  one- 
3^6  years    j  sixth  bo  deducted  off  ironwork  of  masts  and  spars,  and 
(C)         ^  machinery  other  than  boilers. 

Deductions  as  above  under  Clause  C,  except  that  one- 

Between         third  be  deducted  off  ironwork  of  masts  and  spars,  repairs 

6  j"  10  years  <  to  and  renewal  of  all  machinery  and  all  hawsers,  ropes, 

(2>.)         I  sheets  and  rigging  ;  one-sixth  to  be  deducted  off  chains 

L  and  cables. 


After 
10  years 


I 

J 


Generally 
{F.) 


(  One-third  to  bo  deducted  off  all  repairs  and  renewals, 
except  ironwork  of  hull  and  cementing.  Anchors  to  bo 
allowed  in  full. 

(^      One-sixth  to  be  deducted  off  chain  cables. 

The  deductions  (except  as  to  provisions  and  stores, 
machinery  and  boilers)  to  be  regulated  by  the  age  of 
the  vessel,  and  not  the  age  of  the  particular  part  of  her 
to  which  they  apply.  No  painting  bottom  to  be  allowed 
^  if  the  bottom  has  not  been  painted  within  six  months 
previous  to  the  date  of  accident.  No  deduction  to  be 
made  in  respect  of  old  material  which  is  repaired  with- 
out being  replaced  by  new,  and  provisions  and  stores 
which  have  not  been  in  use." 
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When  the  injury  to  the  ship,  whether  caused  by  the  Rule  when 

•  /»••  ••  •  -TT   the  ship  iB  not 

sacrifice  alone,  or  by  that  conjointly  with  accidental  repaired, 
damage,  is  so  extensive  that  she  is  not  worth  repairing, 
and  is  therefore  sold,  the  allowance  in  general  average 
is  not,  necessarily,  the  estimated  cost  of  replacing  the 
articles  sacrificed.  We  are  in  that  case  to  enquire 
whether  or  no  the  sacrifice  was  that  which  caused  the 
loss  of  the  ship.  If  the  accidental  damage,  apart  from 
the  sacrifice,  would  have  sufficed  to  condemn  the  ship, 
all  that  can  be  allowed  by  way  of  compensation  for  the 
sacrifice  is,  the  difference  between  the  sum  which  the 
ship  would  have  fetched,  other  things  remaining  the 
same,  had  the  sacrifice  not  been  made,  and  the  sum 
which  she  actually  fetched.  This  difference  is  all  which 
the  shipowner  has  really  lost  by  the  sacrifice.  If,  on  the 
other  hand,  it  is  the  damage  done  by  the  sacrifice  which 
has  turned  the  scale ;  that  is  to  say,  if  the  ship  in  spite 
of  all  her  previous  accidental  damage,  would  have  been 
worth  repairing,  and  would  have  been  repaired,  but  for 
her  masts  having  been  cut  away,  or  some  similar  sacrifice 
made  for  the  general  safety ;  then  the  amount  allowable 
in  general  average  for  this  sacrifice  must  be,  the  actual 
value  of  the  ship — with  her  net  freight,  in  case  this  be 
lost  by  the  sale  of  the  ship — minus  the  estimated  cost  of 
repairing  the  accidental  damage :  this  difference  being, 
in  the  case  supposed,  the  measure  of  the  shipowner's 
actual  loss  through  the  sacrifice  (c). 

(c)  This  allowance  must  in  every  condemned,  unless  the  cost  of  repair- 
case  be  less  than  the  cost  of  repairing  ing  will  exceed  her  value  when  re- 
the  general  average  damage.  For,  paired,  together  with  the  net  freight. 
an  English  ship  cannot  be  lawfully  {AnUt  P*  234.) 
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To  complete  that  portion  of  the  subject  which  refers  to 
the  mode  of  adjustment,  nothing  now  remains  but  to 
consider  in  what  manner  the  contribution  is  to  be  levied : 
that  is  to  say,  what  interests  are  to  contribute,  and  on 
what  values. 

General  prin  •  g  68.  The  principles  which  regulate  this  have  for 

the  most  part  been  already  dealt  with;  for  it  may  bo 
stated  generally  that  the  basis  for  contribution  for  pro- 
perty which  is  saved  is  the  same  as  the  basis  of  allowance 
for  property  which  has  been  sacrificed. 

The  general  principle  of  contribution  may  be  summed 
up  in  one  sentence :  it  must  be  determined  how  much 
better  off,  in  a  pecuniary  sense,  each  owner  of  property 
exposed  to  hazard  on  shipboard  would  be  in  the  event  of 
a  safe  arrival  than  in  the  event  of  a  total  loss :  and  on 
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•  • 

this  amount,  which  represents  the  benefit  derived  by 
each  from  the  sacrifice  which  has  saved  the  ship,  each 
must  contribute. 

The  shipowner  has  saved,  at  all  events,  his  ship,  and 
perhaps  also  his  freight. 

§  69.  The  first  contributing  interest,  then,  is  the  Vaine<rfBhip. 
ship.  This  must  contribute  upon  its  actual  value  to  the 
owner,  at  that  point  of  time  which,  according  to  the  rules 
already  laid  down,  is  to  form  the  basis  of  adjustment, 
and  in  the  actual  condition,  whether  sound  or  damaged, 
in  which  the  ship  was  at  that  time. 

To  determine  the  actual  value  of  a  ship  is  not  always 
very  easy.  On  principle,  a  merchant-ship  being  simply 
a  machine  for  earning  freights,  the  real  value  of  a  ship 
to  her  owner  is,  the  present  capitalized  value  of  all  her 
future  earnings,  so  long  as  she  can  be  used  as  a  ship, 
after  deduction  of  her  working  expenses ;  to  which  must 
be  added,  the  present  value  of  the  sum  for  which  she 
may  eventually  be  sold  to  be  broken  up.  But,  as  the 
data  for  such  a  calculation  do  not  exist,  we  have  to  adopt 
other  tests,  in  the  way  of  approximation.  One  such  test 
is  the  value  in  the  market,  which  represents  the  current 
opinions  of  shipowners  on  the  point.  This  test  can  be 
adopted  when  there  is  a  market  for  ships  of  the  kind, 
sufficiently  extensive  to  give  a  fair  approximation  to  the 
ship's  real  value.  In  the  case  of  ships  of  a  peculiar  build, 
or  exceptional  size,  or  having  qualities  which  specially 
adapt  them  to  some  one  limited  trade,  the  value  in  the 
market  may  not  come  near  to  the  real  value.  In  such 
a  case  it  may  be  necessary  to  take  account  of  the  first 
cost ;  to  make  a  deduction  for  age  and  wear  and  tear ; 
to  allow,  likewise,  for  changes  that  may  have  taken 
place,  since  the  ship  was  built,  in  the  cost  of  materials 

L.  X 
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or  the  price  of  labour,  or  for  later  improvements  in  con- 
struction which  may  diminish  her  relative  value.  In 
short,  no  inflexible  rule  can  be  laid  down  beyond  this : 
the  principle  is,  the  ship  is  to  be  valued  at  that  sum  for 
which  the  owner  as  a  reasonable  man  would  be  willing 
to  sell  her:  and  this  sum  must  be  ascertained  by  the 
adjuster  as  well  as  he  can  (a). 
Beduotions  to  The  dcductious  to  be  made,  in  certain  cases,  from 

TaiueofBhip.  this  valuc  are  to  be  regulated  by  the  principle,  above 
laid  down,  that  the  owner  of  the  ship  is  to  contribute  in 
respect  of  the  benefit  he  has  derived  from  his  ship's 
having  been  saved  instead  of  being  totally  lost.  If  she 
is  saved  in  a  damaged  condition,  the  necessary  cost  of 
repairing  her  is  to  be  deducted  from  her  value  when 
repaired.  This  must  be  done  in  all  cases,  when  the 
damage  has  taken  place  previously  to  the  general  aver- 
age act,  and  has  not,  up  to  that  point,  been  repaired. 
When  the  damage  has  taken  place  subsequently  to  the 
act,  the  question  whether  the  cost  of  repair  is  to  be 
deducted  from  the  value  must  depend  on  whether  the 
basis  of  adjustment  is  to  be  the  value  at  the  end  of  the 
voyage,  or  the  value  at  the  place  where  the  general 
average  expenditure  is  incurred.  On  principle,  as  has 
been  seen,  a  distinction  should  be  made  in  this  respect 
between  the  case  of  a  sacrifice  such  as  a  jettison,  and 
that  of  expenditure  incurred  at  an  intermediate  port. 
In  the  former  case,  the  values  at  the  end  of  the  adven- 
ture being  the  basis,  the  whole  cost  of  repairing  sliould 
be  deducted :  in  the  latter,  only  so  much  as  represents 
damage  done  previously  to  the  incurring  of  the  expen- 
diture. In  practice,  the  opinions  of  adjusters  are  divided; 
but  the  majority  incline  to  the  deduction  of  the  entire 
damage  in  all  cases. 

(a)  See  The  African  SUamship  Co,  v.  Swanzy,  2  K.  &  J.  660 ;  Orainger  v. 
MaHin,  4  B.  &  S.  9. 
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What  is  here  said  as  to  the  deduction  for  damage  to 
a  ship  applies  equally  to  the  case  of  damage  to  cargo. 

To  the  value  of  the  ship,  thus  determined,  with 
this  deduction,  must  be  added,  on  the  principle  already- 
laid  down  (i),  any  amount  allowed  in  general  average 
for  damage  done  by  a  sacrifice  for  the  common  safety. 

§  70.  The  rules  for  the  valuation  of  the  cargo  have  Value  of 
been  laid  down  by  anticipation,  in  defining  the  amount 
to  be  made  good  for  a  jettison. 

The  cargo  is  to  contribute  on  its  net  market  value 
at  the  date  of  delivery,  or  at  the  time  and  place  which 
form  the  basis  of  adjustment,  deducting  therefrom  such 
expenses  as  the  merchant  must  incur  in  the  event  of 
delivery  and  will  escape  in  the  event  of  total  loss ;  that 
is,  the  discount,  freight,  landing  and  warehousing  charges, 
and  brokerage.  The  cost  of  marine  insurance  is  not  to 
be  deducted:  nor,  for  the  reason  above  given (c),  the 
commission  payable  to  a  consignee.  Sales  afloat  are 
disregarded,  as  speculations  which  cannot  affect  third 
parties.  If  the  goods  are  damaged,  it  is  the  value  in 
the  damaged  state,  only,  which  contributes;  subject  to 
what  was  said  above  with  reference  to  damage  suffered 
subsequently  to  the  incurring  of  the  general  average 
expenditure  (d). 

When  the  average  is  adjusted  at  the  port  of  loading, 
and  on  the  state  of  facts  then  subsisting,  the  value  of  the 
cargo  at  the  port  of  loading  must  form  the  basis  of  con- 
tribution. This  value  is  in  practice  usually  taken  to  be 
the  invoice  cost  of  the  goods,  which  for  ordinary  purposes 
is  a  sufficiently  close  approximation ;  though  in  the  event 
of  a  change  in  the  market  between  the  date  of  purchase 


(6)  Ante,  p.  291.  {d)  Ante,  p.  293. 

(r.)  Ante,  p.  292. 
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and  the  date  which  should  forni  the  basis  of  adjustment, 
the  invoice  cost  would  not  represent  the  real  value  of  the 
goods  at  the  time. 

Freight.  §  71.  Bosidos  the  ship  and  the  cargo,  the  freiglit 

must  contribute  to  the  general  average. 

Under  biiia  of  Under  Ordinary  circumstances,  when  the  goods  arc 

shipped  under  a  bill  of  lading,  and  the  payment  of  the 
freight  is  conditional  upon  the  arrival  and  delivery  of 
the  cargo,  it  is  clear  that  the  rescuing  of  the  ship  and 
cargo  from  total  loss  confers  upon  the  shipowner  an 
advantage,  in  excess  of  the  value  of  his  ship,  to  the 
extent  of  the  amount  of  freight  earned,  minm  those 
expenses  of  earning  it  which  would  have  been  saved  had 
the  ship  been  lost.  This  difference  represents  the  con- 
tributory value  of  the  freight  in  such  a  case. 

2^p?^d  If  the  freight  has  been  absolutely  prepaid,  or  has 

been  made  payable  independently  of  the  ship's  loss  or 
safety,  then  the  advantage  derivable  from  the  perform- 
ance of  the  voyage  is  transferred  from  the  shipowner  to 
the  owner  of  the  goods.  The  value  of  the  goods  is 
increased  by  the  amount  of  freight  paid  on  them.  In 
such  a  case,  then,  the  shipowner  does  not  contribute  in 
respect  of  the  freight :  the  freight  is  not  deducted  from 
the  market  value  of  the  goods,  when  that  is  the  basis  of 
contribution ;  and,  if  the  goods  are  made  to  contribute 
on  their  invoice  cost,  the  advance  freight  must  be  added 
to  it  [e). 

If,  indeed,  the  general  average  is  adjusted  at  tlie 
port  of  loading  because  the  ship  is  wrecked  or  condemned 

(e)  It  is  sometiiiies  found  conve-  done  for  the  conyenienoe  of  settle- 
ment to  keep  separate,  the  contiibu-  ment  with  underwriters.  It  is  the 
tion  of  the  cargo  and  that  of  the  owner  of  the  cargo  who  pays  for 
advance  freight;  but  this  is  merely  both. 
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there,  so  that  in  result  the  owner  of  the  cargo  derives  no 
advantage  from  having  pre-paid  the  freight,  the  advance 
freight  does  not  contribute  at  all.  For,  in  such  a  case, 
the  advance  freight  is  really  lost.  The  ground  of  its 
contributing  is,  that  the  goods  are  more  valuable  to  the 
owner  of  them  when  he  has  purchased  for  them  the  right 
of  being  carried  in  the  ship  freight  free :  which  is  only 
true  when  the  goods  are  or  can  be  carried  in  the  ship(/). 

If  the  cargo,  or  any  part  of  it,  belongs  to  the  owner  Cargo  be- 
of  the  ship,  its  value  at  the  port  of  destination  is  of  course  shipowner, 
the  same  as  if  similar  goods  had  belonged  to  some  one 
else.  At  any  point  of  the  voyage,  then,  where  the  value 
of  such  goods  has  to  be  determined  for  the  purpose  of 
contribution,  that  value  is  to  be  put  on  an  equality  with 
like  goods  belonging  to  a  stranger.  If  the  basis  of  con- 
tribution is,  its  value  at  the  place  of  destination,  no 
freight  is  to  be  deducted;  or  if,  for  convenience,  a 
deduction  is  made  of  the  freight  at  the  rate  that  would 
be  charged  to  a  stranger,  that  same  amount  of  freight 
must  be  brought  in  again  to  contribute  on  its  own 
account.  When  the  invoice  cost  is  taken  as  the  basis, 
an  addition  to  this  must  be  made  of  such  current  freight ; 
that  is  to  say,  of  the  rate  current  at  the  time  of  ship- 
ment, and  which  would  have  been  charged  to  a  third 
party.  This  is,  of  course,  subject  to  the  exception 
pointed  out  in  the  preceding  paragraph. 

Up  to  this  point,  the  subject  of  contributory  values  chartered 
is  perfectly  simple,  being  merely  the  development  of  a 
single  principle,  itself  self-evident,  as  being  involved  in 
the  rule  of  equity  which  constitutes  general  average. 
Complications  are  introduced,  when  we  have  to  deal  with 
the  contribution  of  freight  under  a  charter. 

(/)  Fletcher  v.  Alexander,  L.  E.  3  0.  P.  375, 
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The  chartering  of  ships  may,  for  convenience  of 
discussing  the  present  subject,  be  reduced  under  three 
classes.  First,  a  ship  may  be  chartered  to  fetch  or  take 
a  cargo,  or  portion  of  a  cargo,  belonging  to  the  charterer. 
Secondly,  the  charterer  may  be  a  mere  speculator,  who 
hires  a  ship,  for  a  specified  sum  or  rate,  to  make  a  par- 
ticular voyage,  intending  himself  to  put  her  up  as  a 
general  ship,  and  load  her  with  the  goods  of  third 
persons;  hoping  to  make  a  profit  by  the  difference 
between  the  rate  of  freight  he  pays  to  the  shipowner 
and  the  rate  he  receives  from  the  merchant.  Thirdly, 
the  ship  may  be  chartered,  either  for  a  period  of  time, 
or  for  a  succession  of  voyages,  by  a  middle-man,  who, 
whether  in  law  he  is  or  is  not  regarded  as  the  temporary 
owner  of  the  ship,  does  propose  really  to  work  her  for 
his  own  profit  as  the  owner,  the  actual  owner  farming 
the  ship  out  to  him  for  the  purpose.  In  this  last  case, 
whether  the  charterer  appoints  the  master  and  crew,  or 
accepts  those  appointed  by  the  shipowner,  is  for  our 
present  purpose  immaterial. 

We  will  discuss  these  three  cases  in  order,  beginning 
with  that  which  is  the  simplest,  as  departing  least  from 
the  ordinary  method  of  affreightment  by  bill  of  lading. 
Of  charters  to  In  tho  first  of  thcsc  three   cases,  when  a  ship  is 

fetch  cargo  ini  ii«i 

beion^ng  to  chartered  to  fetch  or  carry  a  cargo  belongmg  to  the 
charterer,  the  freight  under  the  charter  must  contribute 
to  the  general  average,  whether  the  cargo  is  on  board  the 
ship  at  the  time  of  the  general  average  act,  or  not ;  since 
the  loss  of  the  chartered  ship,  whether  laden  or  not, 
would  deprive  the  shipowner  of  his  expected  freight. 

This  appears  from  the  decision  in  Williaim  v.  The 
London  Assurance  Company  [g).  A  ship  was  chartered  by 
the  East  India  Company,  to  load  a  cargo  in  London  for 

{9)  1  JI.  &  S.  318. 


the  charterer. 
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a  port  or  ports  in  the  East  Indies,  and  there  take  in  and 
cany  other  cargoes  as  directed  by  the  Company's  agents, 
and  finally  return  from  her  last  port  in  India  with  a 
cargo  for  London.  For  this  service,  freight  at  specified 
rates  was  to  be  paid,  provided  the  ship  returned  to 
London  in  safety,  but  not  otherwise.  A  sum  of  3,000/., 
in  anticipation  of  freight,  was  payable  on  sailing  out- 
wards. Under  this  charter  she  sailed  from  London ;  but, 
having  by  stress  of  weather  been  driven  on  a  sandbank 
near  the  Nore,  she  was  obliged  to  unload  her  cargo  and 
return  to  London  to  repair ;  which  having  been  done,  she 
proceeded  on  her  voyage.  This  accident  gave  rise  to  a 
claim  for  general  average ;  and  for  this,  a  dispute  having 
arisen  as  to  the  amount  of  liability,  an  action  was  brought 
by  the  shipowner  against  one  of  his  underwriters.  At 
the  time  of  commencing  the  action,  the  ship  was  still 
absent  on  her  voyage.  The  point  in  dispute  was, 
whether  the  freight  to  be  earned  under  this  charter-party, 
the  amount  of  which  was  estimated  at  5,740/.,  should  be 
brought  in  as  an  interest  contributing  to  the  general 
average. 

It  is  mentioned  in  the  report  of  the  case  that, 
between  the  time  of  bringing  the  action  and  the  trial,  the 
ship  had  arrived  in  the  Thames  with  her  homeward  cargo 
on  board,  but  had  not  reached  her  moorings,  nor  was  yet 
in  a  situation  to  deliver  her  cargo.  In  the  argument, 
some  stress  was  laid  on  this  circumstance ;  and  it  was 
agreed  by  counsel  that  the  freight  should  be  taken  as 
actually  earned. 

The  Court  of  Queen's  Bench  unanimously  deter- 
mined that  the  freight  under  the  charter  must  contribute. 
"It  is  contended,"  said  Lord  EUenborough,  "  that  the 
whole  freight  out  and  home  is  not  liable :  but  the  whole 
was  afiPected,  and  might  have  been  frustrated  by  the  loss, 
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and  was  eventually  preserved  to  the  owners  by  the  re- 
pairs done  to  the  ship."  .  .  .  .  "  The  difficulty  as  to  the 
outward  and  homeward  voyage  seems  to  be  removed  by 
the  consideration  that  the  whole  freight  was  saved  by  the 
repairs."  Le  Hlanc,  J.,  said : — "  The  stress  of  the  argu- 
ment for  the  plaintiffs  is  this,  that  the  contribution  was 
uncertain  at  the  time  of  the  loss.  But,  in  all  cases  of 
contribution  to  general  average,  freight  cannot  at  the 
moment  of  the  loss  be  received,  and  therefore  the  contri- 
bution must  be  always  uncertain ;  and  yet  in  Da  Costa  v. 
Newnham^  freight  was  determined  to  be  contributory.  It 
is  therefore  not  a  decisive  argument  against  its  being 
contributory,  that  the  thing  does  not  exist  in  certainty  at 
the  time  of  the  loss."  And  Bayley,  J.,  said: — "  Here 
the  plaintiff  had  a  vested  right  of  freight ;  he  had  some 
freight  then  actually  due,  and  the  whole  was  put  in 
hazard,  and  the  whole  has  been  ultimately  earned.  .  .  . 
This  freight  was  one  entire  and  indivisible  sum,  payable 
for  the  use  of  the  ship  out  and  home ;  therefore,  when 
ultimately  earned,  having  been  put  in  hazard,  and  saved, 
it  ought  to  contribute  "  (A). 

There  are  some  passages  in  the  judgment  from  which 
it  might  be  inferred  that  the  circumstance  that  the 
chartered  freight  was  in  fact  eventually  earned  formed 
a  material  point;  that,  in  fact,  the  freight  would  not 
have  been  made  to  contribute  had  the  ship  been  lost  on 
the  way  home.  No  great  weight,  however,  can  be  at- 
tached to  these  dicta.  The  question  raised  by  them  forms 
part  of  the  wider  question,  what  period  of  time,  and  what 
state  of  facts,  are  to  be  taken  as  the  basis  of  contribu- 
tion ?  a  question  which  was  not  discussed  at  the  trial. 

It  seems  reasonable  to  hold  that,  wherever  there  is  a 

(A)  WHliarM  t.  Tht  London  Auwranu  Co,,  1  M.  &  S.  318. 
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freight  that  can  be  insured,  there  is  a  freight  that  should 
contribute  to  general  average.  For,  the  principle  which 
regulates  the  right  to  insure  future  freight  is  this :  there 
must,  at  the  time  at  which  the  policy  is  made  to  attach, 
be  a  legal  certainty, — that  is  to  say,  a  certainty  contin- 
gent only  on  the  perils  insured  against, — of  earning 
freight :  and,  wherever  there  is  such  a  certainty,  there  is 
an  interest  which  is  exposed  to  hazard  by  sea  peril,  and 
has  been  rescued  from  loss  by  the  general  average  act. 

§  72.  The  time  at  which  the  insurable  interest  in  When  does 
freight  commences  has  been  defined  by  several  decisions  freight  com- 
in  the  courts.  The  principles  to  be  extracted  from  these 
decisions  may  for  our  present  purpose  be  reduced  under 
two  heads.  First,  it  is  immaterial  how  complicated  may 
be  the  voyage  or  voyages  stipulated  for  under  the  charter, 
of  how  many  parts  it  may  consist,  or  how  many  distinct 
cargoes  may  have  to  be  carried,  provided  the  charter 
from  first  to  last  be  one  and  entire.  Secondly,  it  is  not 
enough  that  the  charter  has  been  executed  :  there  must 
likewise  have  been  an  inception  of  performance  under  it.  . 
The  reasonableness  of  this  last  condition  is  not  perfectly 
clear ;  for  it  does  not  seem  to  be  involved  in  the  principle 
which  merely  requires  a  legal  certainty  of  earning  freight 
as  the  condition  of  insurable  interest ;  which  certainty  in 
fact  exists  so  soon  as  the  charter  is  signed.  If,  for  ex- 
ample, after  a  charter  has  been  legally  executed,  but 
before  the  ship  has  been  moved  out  of  the  dock  where 
she  lies,  or  any  step  has  been  taken  towards  placing  her 
in  the  service  of  the  charterer,  the  ship  is  destroyed  by 
fire,  the  shipowner's  loss  of  the  chartered  freight  is  the 
same  loss,  depriving  him  of  an  expected  gain  which  at 
that  period  was  as  certain,  as  if  the  ship  had  been  lost 
while  going  out  in  ballast,  or  with  the  goods  on  board. 
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Still,  the  cases,  though  not  very  clearly,  indicate  this 
limitation  (z). 

This,  then,  may  be  laid  down  as  a  rule  of  practice 
for  chartered  ships :  whenever  a  ship  is  chartered  under 


(f )  Williamson  y.  Innes,  1  M.  &  B. 
88;  8  Bing.  81,  n. ;  Forbes  v.  Aspi^ 
nail,  13  East,  323;  Be  Vaux  v.  Jan- 
son,  7  Scott,  507  ;  5  Bingham,  N.  C. 
519.  In  Barber  v.  Fleming,  Black- 
bum,  J.,  said : — **  When  a  shipowner 
has  got  a  contract  with  another  per- 
son for  freight,  and  has  taken  steps 
and  incurred  expense  upon  the  voy- 
age towards  earning  it,  then  his 
interest  ceases  to  be  a  contingent 
thing,  but  becomes  an  inchoate  in- 
terest, and  is  an  interest  which,  if 
afterwards  destroyed  by  one  of  the 
perils  insured  against,  is  lost,  and 
ought  to  be  paid  for  by  the  under- 
writers." (L.  R.  5  Q.  B.  71 ;  see 
also  Am.  Ins.  4th  ed.  pp.  60. 408, 409.) 
The  most  recent  decision  upon  the 
subject  {Foley  v.  United  Fire  and  Life 
Insurance  Co,,  L.  H.  5  G.  P.  155, 
(Exch.  Ch.)  ],  reduces  the  limitation 
in  question  within  very  narrow 
bounds,  if  it  does  not  really  do  away 
with  it  altogether.  A  ship,  which 
had  been  chartered  in  Calcutta  to 
carry  a  cargo  to  Mauritius,  and  had 
loaded  her  cargo,  was  again  char- 
tered to  proceed  on  her  present  voy- 
age to  Mauritius,  and,  having  dis- 
charged her  cargo  there,  to  proceed 
to  Akyab,  and  there  load  a  cargo  of 
rice  for  the  United  Kingdom.  The 
freight  under  this  second  charter 
was  insured  at  and  from  Mauritius  to 
Akyab,  &c.  After  the  ship  had  reached 
Mauritius,  and  while  she  was  still 
unloading  her  cargo,  a  gale  came  on, 
in  which  she  was  wrecked.  The  ques- 
tion came  to*  trial,  whether,  at  the 
time  of  loss,  there  was  an  inception 
of  insurable  interest  under  the  home- 


ward charter.  For  the  underwriter, 
it  was  strongly  urged  that  this  was 
not  so,  since  up  to  that  period  there 
had  been  no  inception  of  performance 
under  the  second  charter-party ;  the 
vessel  being  still  engaged  in  carrying 
out  the  charter-party  entered  into 
previously.  This  argument,  how- 
ever, was  overruled  by  the  court. 
Kelly,  C.  B.,  said:—**  The  real  doc- 
trine is  this :  if  the  voyage,  by  means 
of  which  the  chartered  freight  is  to 
be  earned,  has  commenced,  there  is 
an  inchoate  interest  in  the  freight, 
and  the  risk  attaches ;  provided  the 
language  of  the  charter,  taken  with 
the  policy,  will  warrant  that  view  of 

the  case That  brings  ns 

to  consider  what  are  the  terms  of  this 
charter-party.  Now,  it  is  the  express 
contract  in  the  charter-party  that  the 
voyage  shall  commence  at  Calcutta ; 
and  the  inchoate  right  to  the  char- 
tered freight  commenced  when  the 
voyage  from  Calcutta  commenced." 
In  Potter  v.  Rankin  (L.  B.  3  C.  P. 
562;  5  C.  P.  341),  where  a  ship, 
while  on  her  voyage  from  Liverpool 
to  New  Zealand,  was  chartered  to  go 
thence  to  Calcutta,  and  there  load  a 
homeward  cargo,  no  question  was 
raised  either  in  the  Common  Pleas  or 
Exchequer  Chamber,  as  to  the  legality 
of  an  insurance  of  the  homeward 
freight  for  the  outward  passage  to 
New  Zealand.  In  this  case  it  is  to 
be  remarked  that  Willes,  J.,  ex- 
pressed an  opinion  that  the  policy  in 
question  would  not  be  liable  for 
general  average  incurred  on  the  pas- 
sage out. 
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an  entire  contract,  the  freight  to  fall  due  under  the 
charter  must  contribute  towards  a  general  average  which 
occurs  at  any  period  subsequent  to  the  inception  of  the 
chartered  voyage,  whether  the  cargo,  in  respect  of  whicli 
that  freight  is  to  be  earned,  be  on  board  the  ship  at  the 
time  or  not. 

This  is  so,  if  the  ship  is  at  the  time  in  ballast,  or  is 
laden  with  goods  belonging  to  the  charterer.  It  has  been 
doubted,  however,  whether  the  same  rule  should  apply 
when  there  are  on  board  goods  belonging  to  third  parties, 
who  are  strangers  to  the  charter.  Such  goods  may  be 
shipped  under  contracts  made  either  with  the  shipowner 
or  the  charterer.  It  frequently  happens  that,  when  a 
ship  has  been  chartered  to  go  to  a  distant  port  to  fetch 
home  a  cargo  belonging  to  the  charterer,  it  is  stipulated 
in  the  charter  that,  instead  of  the  ship's  going  out  empty, 
the  shipowner  may  take  out  goods  on  freight  for  his  own 
benefit:  sometimes  such  a  liberty  is  given  to  the  charterer. 
If,  under  such  a  stipulation,  she  is  put  up  as  a  general 
ship,  and  filled  with  goods  for  the  outward  passage, 
shipped  under  bills  of  lading,  it  has  been  contended  that 
the  freight  under  the  charter-party  ought  not  to  contri- 
bute to  a  general  average  wliich  may  occur  on  the  out- 
ward passage.  The  reason  given  is,  that  the  outward 
cargo  has  no  common  interest  with  the  homeward 
freight  (k).  It  is  not  easy  to  understand  this  argument. 
Every  kind  of  property,  and  every  expectation  of  gain 
which  is  sufficiently  tangible  and  certain  to  be  treated  in 
law  as  on  the  same  footing  as  property,  must,  if  exposed 
to  a  common  hazard,  and  rescued  from  loss  by  the  same 
act,  be  said  to  have,  to  this  extent,  ^^  a  common  in- 
terest" (I)  one  with  another.    The  fact  that  the  cargo  on 

{k)  Baily,  Gen.  Av.  p.  152.  foundation  of  Baily's  "common  in- 

(?)  That  **  common  danger  "  is  the      terest,"  appears  from  his  own  defi- 
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board  belongs,  not  to  the  charterer,  but  to  some  third 
party,  does  not  render  the  chartered  freight  less  valuable, 
or  the  earning  of  it  less  certain. 

It  may  be  argued  that,  since  in  such  a  case  the  con- 
tribution must  be  levied  on  the  values  as  existing  at  the 
termination  of  the  common  adventure,  that  is,  when  the 
cargo  quits  the  ship,  the  homeward  freight,  which  at  that 
point  of  time  has  no  existence,  ought  not  to  be  brought 
in  as  a  contributor.  The  answer  is  :  The  contribution  is 
really  between  the  owner  of  the  ship  and  the  owners  of 
the  cargo:  and  we  have  to  consider  the  values,  at  the 
given  point  of  time,  of  the  property  belonging  to  each  ; 
and  the  ship,  at  that  point,  is,  or  may  be,  really  more 
valuable  to  her  owner  by  reason  of  the  existence  of  the 
homeward  charter.  The  dividing  of  the  shipowner's 
contribution  under  the  two  heads  of  ship  and  freight  is, 
for  the  cargo,  immaterial ;  it  is  done  simply  for  the  con- 
venience of  a  settlement  with  insurers. 

Of  speculative  8  73.  We  are  in  the  second  place  to  consider  the  case 

charters.  ,  , 

of  those  speculative  charters,  in  which  the  charterer  does 
not  propose  to  load  the  ship  with  goods  of  his  own,  but 
merely  stands  as  a  middleman  between  shipowner  and 
owners  of  cargo,  paying  the  former  at  a  fixed  rate,  and 
making  his  own  contracts  with  the  latter,  looking  for  his 
profit  to  the  difference  between  the  two  rates. 

In  practice,  such  speculative  contracts  are  disre- 
garded for  the  purposes  of  contribution,  being  put  on  the 
same  level  with  speculative  sales  of  the  cargo  when  afloat. 
That  is  to  say,  if  the  general  average  takes  place  after 
the  cargo  has  been  shipped  or  contracted  for,  it  is  the 
freight  under  the  bills  of  lading,  and  that  only,  which  is 
made  to  contribute  (m). 

nition  of  the  piinciple.  (Baily,  Gen.  (m)  Should  the  rate  under  the  biUs 
Av.  p.  2.)  of  lading  be  higher  than  the  char- 
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The  propriety,  and  indeed  necessity,  of  this  rule 
will  appear,  if  we  consider  the  position  of  the  parties  in 
the  case  of  jettison  of  cargo.  All  that  can  be  allowed  on 
the  whole  for  the  jettison  evidently  is,  the  actual  value 
of  the  goods  without  deduction  of  freight.  This  amount 
has  in  some  way  to  be  divided  between  the  owner  of  the 
goods,  the  shipowner,  and  perhaps  the  charterer.  The 
owner  of  the  goods  is  entitled  to  receive  their  value, 
deducting  the  bill  of  lading  rate  of  freight.  If,  then, 
this  rate  is  lower  than  the  chartered  rate,  the  shipowner 
must  lose  the  difference.  But  it  would  be  an  anomaly  to 
make  this  difference  contribute  to  general  average,  when, 
although  liable  to  be  lost  by  reason  of  a  jettison,  such 
loss  would  not  be  compensated  by  contribution  (n). 

This  exclusion  from  general  average  of  the  specula- 
tive portion  of  the  chartered  freight — that  is  to  say,  the 
excess  of  the  chartered  rate  over  the  bill  of  lading  rate — 
only  comes  into  operation  after  the  goods  have  been 
shipped  or  contracted  for,  because  it  is  not  till  then  that 
its  unsubstantial  character  is  determined.  If,  there- 
fore, a  general  average  takes  place  while  the  ship  is 
proceeding  in  ballast,  under  such  a  charter,  towards 
the  loading  port,  the  freight  under  the  charter  must  con- 
tribute. 

The  third  class  of  cases  to  be  noticed  consists  of  Of  charters 
those  in  which  the  charterer  becomes  in  some  sense  the  the  charterer 
temporary  owner  of  the  ship.     If,  for  example,  a  steamer  owner  of  the 
is  chartered  for  twelve  months,  to  be  at  the  absolute     ^^' 
disposal  of  the  charterer,  and  the  charterer  employs  her 
to  make  a  series  of  »hort  coasting  trips,  carrying  perhaps 

tered  rate,  the  freight's  contribution  howeyerj  does  not  affect  the  principle 

must  of  course  be  divided  between  as  stated  in  the  text. 

the  shipowner  and  the  charterer  in  (n)  But  see  against  this,  a n^,  p.  87, 

the  proportions  of  thebenefit  derivable  et  seq, 

from  the  carriage  by  each.    This, 
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twenty  diflPerent  cargoes  in  the  time,  is  the  ship's  hire 
under  the  charter  to  contribute  to  a  general  average  that 
may  occur  on  any  one  of  these  voyages  ? 

.  This  is  a  case  in  which  it  is  difficult  to  separate  the 
freight  from  the  value  of  the  ship.  The  value  of  this 
steamer  to  her  owner  is  made  up  of  two  ingredients — 
the  freight  he  is  to  receive  for  the  twelve  months  during 
which  she  has  been  hired,  and  the  value  now  of  a  vessel 
which  is  not  to  come  into  his  possession,  for  any  purpose 
of  profit,  until  the  end  of  twelve  months.  Whether 
these  two  elements  of  value  are  added  together,  and 
taken  as  the  value  of  the  ship,  or  whether  they  are 
divided  under  the  heads  of  ship  and  freight,  is  a  matter 
of  indifference  to  the  cargo.  If  a  division  is  made,  it 
can  only  be  done  for  convenience  of  settlement  with 
insurers  on  ship  and  freight;  and  as,  in  the  case  put, 
the  freight  under  the  charter  is  certainly  insurable,  it 
may  be  more  convenient  so  to  divide  it. 
General  prin-  On  purc  principle,  in  all  these  cases  of  chartered 

freights,  the  basis  of  contribution  ought  first  to  be 
determined  by  taking  the  value  of  the  ship  and  freight 
together,  and  considering  to  what  extent,  if  at  all,  the 
value  of  the  ship  is  enhanced  by  having  her  engagements 
settled  beforehand.  That  enhancement  never  can  reach 
to  the  full  amount  of  the  chartered  freight.  Strictly 
speaking,  it  reaches  only  to  the  excess  of  the  chartered 
rate  over  the  rates  of  freight  current  at  the  places  where 
the  ship  may  be ;  since  the  latter  could  be  obtained  were 
the  ship  not  chartered. 

In  dividing  this  total  between  ship  and  freight,  the 
true  principle  would  seem  to  be,  that  the  value  of  the 
ship,  merely  as  ship,  is,  her  value  apart  from  contracts ; 
in  other  words,  the  sum  she  would  fetch  in  a  proper 
market,  if  free  to  be  sold  without  her  engagements :  and 
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the  diflPerenco  should  be  taken  as  the  contributory  value 
of  the  freight. 

§  74.  When  it  is  stipulated  in  the  charter-party  that  ^^^ 
a  portion  of  the  freight,  instead  of  depending  on  the  com-  charter-party, 
pletion  of  the  voyage,  shall  be  absolutely  prepaid,  ought 
that  circumstance  to  shift  the  burden  of  contribution  to 
general  average,  in  respect  of  that  portion,  from  the  ship- 
owner to  the  charterer  ? 

At  first  sight,  this  seems  to  be  the  height  of  injustice. 
The  charterer,  for  the  benefit  of  the  shipowner,  agrees  to 
pay  freight  beforehand,  and  to  pay  absolutely,  even  in 
the  event  of  a  loss  which  may  deprive  him  of  all  advan- 
tage from  the  use  of  the  ship :  is  his  doing  so  to  throw 
upon  him  an  additional  burden,  which  he  did  not  bargain 
for  ?  There  are  not  many  countries,  except  our  own,  in 
which  this  question  has  been  answered  in  the  affirmative. 
Elsewhere  it  is  generally  the  rule  that  the  contribution  to 
general  average  in  respect  of  freight  is  in  all  cases  borne 
by  the  shipowner,  at  whatever  period  of  the  voyage  the 
freight  is  payable.     It  is  not  so  in  this  country. 

The  argument  in  defence  of  the  English  rule  is, 
shortly  this :  general  average  is  a  species  of  ransom  from 
total  loss,  and  the  liability  for  it  is  to  be  determined  by 
inquiring,  not  what  party  contracted  beforehand,  or 
supposed  he  was  contracting,  to  pay  it,  but  simply,  who 
would  have  been  the  loser,  and  to  what  amount,  had  the 
ship  been  totally  wrecked  instead  of  being  saved.  There 
is  no  reason  why  a  shipowner  and  a  charterer  should  not 
make  a  bargain  together  that  the  freight,  or  a  portion  of 
it,  shall  be  absolutely  prepaid.  In  making  such  a  bar- 
gain, the  charterer  knows  or  ought  to  know  that,  as  a 
necessary  consequence,  the  ship's  safety  becomes  a 
matter  of  greater  importance  to  him,  and  of  less  import- 
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ance  to  the  shipowner,  precisely  to  the  extent  of  the  pre- 
paid freight :  and  that,  being  thus  more  deeply  interested 
in  her  safety,  he  must  become  a  larger  contributor  to  the 
cost  of  saving  her.  Hence  the  English  rule,  paradoxical 
as  it  certainly  appears  at  first  sight,  is  really  more  con- 
sistent with  the  true  principles  of  general  average  than 
that  which  prevails  in  other  countries. 

That  the  charterer,  and  not  the  shipowner,  is  the 
party  liable  under  English  law  to  contribute  to  general 
average  in  respect  of  prepaid  freight,  is  expressly  deter- 
mined by  Frayes  v.  Worms ;  in  which  case  Mellish,  as 
counsel  for  the  charterer,  brought  forward  the  argument 
mainly  relied  on  in  the  United  States  (o),  viz. :  that  the 
charterer,  in  making  the  advance,  did  not  contract  to 
incur  an  additional  liability  in  respect  of  general  average ; 
but  this  argument  was  rejected  by  all  the  judges,  who 
agreed  in  holding  that  the  only  question  was,  who  was 
the  party  that  actually  derived  benefit  from  the  saving  of 
the  ship  [p). 

This  rule  is  invariably  acted  on  in  the  practice  of 
adjusting  averages. 
In  what  cases  We  havo  to  Consider,  then,  what  stipulations  in  a 

is  prepaymest  ,        , 

absolute.  chartcr-party  have  the  effect  of  constituting  an  absolute 
prepayment  of  freight,  not  to  be  refunded  in  the  event  of 
loss  during  the  voyage.  It  is  necessary  that  this  inten- 
tion should  in  some  way  appear  upon  the  face  of  the 
charter;  since,  in  the  entire  absence  of  such  a  stipula- 
tion, a  payment  on  account  of  freight  will  be  regarded 
as  subject  to  the  same  condition  as  the  freight  itself, 
of  not  being   earned   unless  the   service  undertaken  is 

(o)  See  PhiUips,  lus.  §  1404.    As  ( p)  Frayes  v.  WorrM,  19  C.  B.  N. 

to  the  American  law  on  this  subject,  S.  159.    See,  also,  to  the  same  effect, 

which  is  not  so  clearly  settled  as  though  less  express,  HaU  y.  Janson^ 

might  be  inferred  from  the  passages  7  Ell.  &  Bl.  500. 
in  Phillips,  see  Appendix  O. 
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performed  (q).  But  this  intention  to  make  the  prepay- 
ment absolute  is  most  commonly  shown  upon  the  charter, 
not  expressly,  but  in  the  way  of  inference :  and  this  is 
sufficient  for  the  purpose.  If,  for  example,  the  charter  is 
worded  thus :  ^  ^  freight  to  be  paid  as  follows :  cash  for  the 
ship's  port  charges  and  disbursements  abroad  to  be  ad- 
vanced by  the  charterer,  and  the  remainder  of  the  freight 
to  be  paid  on  delivery  of  the  cargo"  (r):  or,  "  cash  to  be 
advanced,  such  advance  to  be  in  part  payment  of  the 
freight "  (s) :  the  courts  will  infer  from  these  phrases  an 
intention  that  the  prepayment  shall  be  absolute.  A  form 
more  generally  in  use  at  the  present  day  is :  "  cash  to 
be  advanced,  subject  to  insurance,"  or,  "the  shipowner 
to  pay  for  the  insurance."  The  employment  of  this 
phrase  has  the  same  effect.  The  use  of  the  term  "  insur- 
ance "  in  connection  with  the  advance  is  held  to  imply 
that  the  advance  is  of  such  a  nature  as  to  give  an  insur- 
able interest ;  which  it  would  not  be,  were  not  the  char- 
terer to  run  the  risk  of  the  voyage.  The  circumstance 
that  the  shipowner  agrees  to  pay  the  cost  of  the  insurance 
does  not  affect  this  inference ;  such  a  stipulation  being 
regarded  by  the  courts  as  meaning  no  more  than  that  the 
shipowner  allows  to  the  charterer  the  cost  of  the  insur- 
ance, by  way  of  bonus  or  compensation  for  his  making 
the  advance  (^). 

Cockburn,  C.  J.,  in  a  recent  case,  expresses  his 
regret  that  the  law  in  this  respect  should  be  such  as  it  is, 
considering  it  to  be  founded  on  an  erroneous  principle. 
It  would  have  been  better,  in  his  lordship's  judgment,  to 
have  allowed  no  exception  to  the  rule  which  makes  the 

{q)  MansfiM  y.  Maitlaiid,  4  B.  &  {t)  Hicks  v.  Shield,  7  E.  &  B.  633  ; 

Aid.  582.  Frayes  v.  Worms,  19  0.  B.  N.  S.  159 ; 

(r)  De  Silvale  y.  Kendall,  4  M.  &  Jackson  y.  Isaacs,  3  H.  &  N.  405 ; 

S.  37.  Kamdk,  L.  R.  2  Adm.  289 ;  37  L.  J. 

(«)  John,  3  W.  Bob.  171.  Adm.  41. 

L.  Y 
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earning  of  freight  conditional  on  the  completion  of  the 
voyage  underteJ^en.  At  the  same  time,  he  acknowledges 
that  the  rule  is  too  firmly  established  by  a  series  of  pre- 
cedents in  this  country  to  be  now  disturbed  («). 

DednctioiiB  §  75.  The  Only  question  now  remaining  to  be  con- 

sidered is,  what  deductions  should  be  made,  from  the 
contributory  value  of  the  freight,  for  the  expenses  of 
earning  it.  To  this  the  answer  is  clear  on  principle : 
those  expenses  must  be  deducted,  which  are  incurred  for 
the  purpose  of  earning  the  freight,  and  which  would  not 
have  been  incurred  had  the  ship,  instead  of  being  rescued 
from  total  loss  by  the  general  average,  been  at  that  point 
of  time  totally  lost. 

Crefw'B  wages.  The  wagcs  of  the  crew,  wholly  or  in  part,  come 

under  this  rule.  By  the  whole  common  law  of  England, 
which  in  this  respect  corresponded  to  the  general  mari- 
time law  still  prevailing  in  most  other  countries,  the 
crew,  in  case  of  total  loss  of  the  ship,  were  not  entitled 
to  their  wages  for  the  uncompleted  portion  of  the  voy- 
age :  that  is  to  say,  their  wages  were  only  due  up  to  the 
last  point  at  which  freight  had  been  earned  (x).  On  this 
state  of  the  law,  a  total  loss  of  the  ship,  while  inflicting 
on  the  shipowner  a  loss  of  the  freight  to  be  earned, 
relieved  him  of  the  crew's  wages  for  the  whole  voyage, — 
that  is  to  say,  either  from  the  time  when  the  crew  were 
shipped,  or  from  the  time  when  freight  was  last  earned, 
if  the  latter  period  was  subsequent  to  the  former.  This 
amount  of  wages,  therefore,  on  that  state  of  the  law, 
properly  formed  a  deduction  from  the  contributory  value 
of  the  freight. 

(u)  Byrne  y.  Schiller,  L.  B.  6  Ex.      see  Parsons,  Ins.  p.  186  (3rd  edit.). 
319 ;  in  Ezch.  Ch.    As  to  the  law  of         (x)  Abbott  on  Shipping,  Part  5, 
the  United  States  on  this  subject,      chap.  2  (10th  edit.},  p.  454. 
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This  rule  is  modified,  so  far  as  British-owned  ships 
are  concerned,  by  the  provisions  of  the  Merchant  Ship- 
ping Acts. 

The  Act  of  1854  (y)  contains,  in  the  Third  Part, 
the  following  clauses  bearing  on  the  subject : — 

§  183.  *'  No  right  to  wages  shall  be  dependent  on  the  earning 
of  freight ;  and  every  seaman  and  apprentice  who  would 
be  entitled  to  demand  and  recover  any  wages  if  the  ship  in 
which  he  has  served  had  earned  freight,  shall,  subject  to 
all  other  rules  of  law  and  conditions  applicable  to  the  case, 
be  entitled  to  claim  and  recover  the  same,  notwithstanding 
that  freight  has  not  been  earned." 

§  185.  ''In  cases  where  the  service  of  any  seaman  terminates 
before  the  period  contemplated  in  the  agreement  by  reason 
of  the  wreck  or  loss  of  the  ship,  .  .  .  such  seaman 
shall  be  entitled  to  wages  for  the  time  of  service  prior  to 
such  termination  as  aforesaid,  but  not  for  any  further 
period." 

§  109.  ''  So  much  of  the  Third  Part  of  this  Act  as  relates  to  rights 
to  wages  and  remedies  for  the  recovery  thereof  .... 
shall  apply  to  all  ships  registered  in  any  of  her  Majesty's 
dominions  abroad,  when  such  ships  are  out  of  the  jurisdic- 
tion of  their  respective  Governments,  and  to  the  of&oers, 
masters,  and  crews  of  such  ships :  and  the  whole  of  the 
Third  Fart  of  this  Act  shall  apply  to  all  sea-going  ships 
registered  in  the  United  Kingdom  (except  such  as  are 
exclusively  employed  in  fishing  on  the  coasts  of  the  United 
Kingdom,  and  such  as  belong  to  the  Trinity  House,  the 
Commissioners  of  Northern  Lighthouses,  or  the  Port  of 
Dublin  Corporation,  and  also  except  pleasure  yachts)  (s), 
and  also  to  all  ships  registered  in  any  British  possession 
and  employed  in  trading  or  going  between  any  place  in 
the  United  Kingdom  and  any  place  or  places  not  situate  in 
the  possession  in  which  such  ships  are  registered." 

The  Amendment  Act  of  1862  makes  provisions  for 
the  payment  of  wages  to  the  representatives  of  seamen  or 

{y)  17  &  18  Yict.  c.  104.  House,  are  removed  by  25  &  26  Vict. 

(z)  These  exceptions,  save  as   to      c.  63,  §  13. 
vessels   belonging    to    the   Trinity 

t2 
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apprentices  who  are  lost  with  the  ship  to  which  they 
belong  (a). 

It  follows  that,  with  regard  to  vessels  which  como 
within  the  provisions  of  these  Acts,  it  is  not  right  to 
deduct  from  the  contributory  value  of  the  freight  the 
crew's  wages  for  the  entire  voyage,  but  only  so  much  of 
the  wages  as  would  be  saved  to  the  owner  by  a  total 
loss;  that  is  to  say,  the  wages  from  the  date  of  the 
general  average  act  to  the  termination  of  the  voyage: 
and  this  is  now  the  practice  in  this  country-.  The  same 
rule  must  apply  to  ships  of  such  other  countries  as  adopt 
the  modem  English  law  with  regard  to  the  paj-ment  of 
the  crew. 

The  provisions  of  the  crew  are  not  deducted.  The 
reason  given  for  this  in  some  of  the  books  is,  that  the 
provisions  are  included  in  the  insurance  of  the  ship.  A 
better  reason  is,  that  the  provisions  are  laid  in  before- 
hand, so  that  the  loss  of  the  freight  does  not  relieve  the 
shipowner  from  the  expense  of  provisioning  her. 

For  the  same  reason  the  cost  of  coats  bought  pre- 
viously to  the  general  average  act  is  not  to  be  deducted 
from  the  contributory  freight  of  a  steamer. 

Port  charges  incurred  subsequently  to  the  general 
average  act,  but  not  those  incurred  previously,  are,  pro- 
perly and  in  practice,  deducted  from  the  freight.  Under 
this  head  is  included  the  cost  of  discharging  the  cargo. 

r  §  76.  The  ship,  the  cargo,  and  the  freight,  constitute, 

generally  speaking,  the  whole  of  the  property  on  ship- 
board liable  to  contribute  to  general  average  (b).  Should 
there  be  any  kind  of  property,  not  coming  tmder  any 
of  these  heads,  which  is  preserved  from  destruction  by 
a  general  average  act,  this  likewise  must   contribute, 

(o)  26  &  26  Tict  c  63,  S  2. 

(b)  Conceming  paBsage^mone^,  see  Appendix  N. 
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unless  there  be  some  special  reason  for  exempting  it  (b). 
The  lives  which  are  preserved  are  not  brought  into 
account;  by  reason,  it  has  been  said,  of  the  impossi- 
bility of  assessing  them  at  a  pecuniary  value  (c).  The 
mariners  are  not  required  to  contribute  in  respect  of 
their  wages ;  the  reason  given  being,  that  they  are  sup- 
posed to  have  done  their  share  towards  the  ship's  pre- 
serv^ation  by  their  personal  efforts  (rf).  The  luggage 
and  personal  effects  of  passengers  do  not  contribute; 
apparently  for  no  other  reason  than  the  comparative 
insignificance  of  its  value  (^).  These  are  the  only  ex- 
emptions (/).  Everything  which  is  covered  by  an  ordi- 
nary policy  of  insurance  on  the  ship,  that  is  to  say,  her 
appurtenances  of  every  kind,  including  the  provisions 
laid  in  for  the  voyage  and  unconsumed  at  the  end  of  it, 
is  brought  into  contribution  as  included  in  the  value  of 
the  ship.  If  there  be  anything  else  on  shipboard,  not 
constituting  merchandise  in  the  proper  sense  of  the  word, 
yet  possessing  a  substantial  value,  it  ought  to  contribute. 
For  example,  the  unconsumed  stores  of  a  troop  ship,  or 
those  laid  in  by  a  passenger  charterer  (^);  planks  or 
other  materials  used  as  dunnage,  or  covering-boards,  or 
for  the  construction  of  temporary  bulkheads  for  cargo, 
or  the  like;  should  properly  be  brought  in  as  contri- 
buting. It  is  only  the  small  value  of  such  articles 
which  occasions  their  being,  in  practice,  frequently 
disregarded. 

(b)  GoTemment  stores  in  a  trans-  (c)  Park,  Ins.  8th  edit.  p.  293. 

port  are  liable  to  general  ayerage.  {d)  Ibid. 

(See  Arn.  4th  edit.  p.  793.)    So  de-  (e)  Am.  4th  edit.  p.  792. 

termined  in  the  U.  S.,  United  States  (/)  Magens  says,  "  What  pays  no 

V.  Wilder y  3 Sumner,  U.  S.  308;  cited  freight,  pays  no  average;"  but  this 

by  Dr.  Phillimore  in  The  Charkishy  is  plainly  unreasonable,  and  is  now 

L.  B.  4  Adm.  94.    But,  as  against  a  disregarded  in  practice. 

Goyemment,  such  a  right  can  be  en-  {g)  Am.  4th  edit.  p.  793. 
forced  by  proceeding  in  rem  only.  (75. ) 
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Having  thus  enumerated  the  several  losses  or  expenses 
that  constitute  general  average,  and  pointed  out  in 
what  manner  each  kind  is  to  be  computed,  and  over 
what  interests  and  in  what  proportions  the  burden  is 
to  be  distributed,  there  remain  only  two  incidental  topics, 
which  must  occupy  the  following  chapter.  The  first  is, 
the  machinery  which  exists  in  this  country  for  enforcing 
claims  for  general  average. 

The  subject  of  legal  machinery  may  conveniently 
be  subdivided  as  follows : — In  the  first  place  is  to  be  con- 
sidered what  remedies  are  given  at  common  law,  and  in 
particular  what  is  the  legal  eflBcacy  of  the  shipowner's 
right  of  lien,  whether  as  it  exists  independently  of,  or  os 
it  has  been  extended  by.  Acts  of  Parliament;  and, 
secondly,  what  are  the  remedies  of  the  owners  of  cargo 
against  the  shipowner. 
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SECTION  1.— COMMON  LAW  RIGHT  OF  LIEN. 

§  77.  Under  ordinary  circumstances,  the  proper 
tribunal  for  determining  a  disputed  claim  for  general 
average  is  a  Court  of  Common  Law.  This,  which 
appears  to  have  been  formerly  doubted,  it  having  been 
thought  that  questions  of  contribution  more  properly  fell 
within  the  province  of  the  Courts  of  Chancery  (a),  was 
expressly  determined  in  Birkley  v.  Presgrave  (i),  and  has 
ever  since  been  acted  on. 

The  shipowner  has,  at  common  law,  a  lien  on  the  Remedies  of 

,.,.,.  .  •      ii     i.     i?  T.'  i.  shipowner. 

cargo  while  in  his  possession  or  m  that  oi  his  servants  as  Lien  for 
a  carrier,  not  only  for  the  freight,  but  also  for  the  cargo's  f^^e. 
share  of  general  average  [c). 

This  right  of  lien  would  entitle  the  shipowner  to 
insist  on  payment  of  the  general  average  by  the  con- 
signees before  delivery  of  their  goods,  were  he  at  that 


(rt)  Shepherd  v.  Wright,  Show. 
P.  C.  18. 

{h)  1  East,  220. 

(c)  **  It  is  a  possessory  lien  at  com- 
mon law,  by  virtue  of  which  he  [the 
master  or  owner  of  the  ship]  is  entitled 
to  hold  the  goods  till  his  lien  be  satis- 
fied." (Per  Lord  Kingsdown,  in  The 
GalaTfiy  Br.  &  L.  182.)  The  same  lien 
which  the  master  has  for  general 
average,  he  has  likewise  for  special 
or  particular  charges  on  cargo  in- 
curred during  the  transit.  {Hingatoii 
V.  Wendt,  L.  R.  1  Q.  B.  D.  367;  3 
Asp.  Mar.  Law  Ca.  126.)  By  the 
Hules  of  Ck)urt,  forming  Schedule  1 
of  the  Judicature  Act  of  1875,  it  is 
provided  (Order  52,  No.  6)  that 
'*  Where  an  action  is  brought  to  re- 
cover, or  a  defendant  in  his  statement 
of  defence  seeks  by  way  of  counter- 
claim to  recover,  specific  property 
other  than  land,  igid  the  party  from 


whom  such  recovery  is  sought  does 
not  dispute  the  title  of  the  i)arty 
seeking  to  recover  the  same,  but 
claims  to  retain  the  property  by 
virtue  of  a  lien  or  otherwise  as  secu- 
rity for  any  sum  of  money,  the  court 
or  a  judge  may,  at  any  time  after 
such  last-mentioned  claim  appears 
from  the  pleadings,  or,  if  there  be 
no  pleadings,  by  affidavit  or  other- 
wise to  the  satisfaction  of  such  court 
or  judge,  order  that  the  party  claim- 
ing to  recover  the  property  be  at 
liberty  to  pay  into  court,  to  abide  the 
event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien 
or  security  is  claimed,  and  such 
further  sum  (if  any)  for  interest  and 
costs  as  such  court  or  judge  may 
direct,  and  that  upon  such  payment 
into  court  being  made,  the  property 
claimed  be  given  up  to  the  party 
claiming  it." 
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point  of  time  in  a  position  to  state  the  amount  of  his 
claim.  This,  however,  is  seldom  or  never  the  case,  since 
the  amount  of  contribution  depends  upon  the  value  of  the 
goods,  which  usually  cannot  be  ascertained  until  they 
have  been  landed,  and  their  condition  examined.  Prac- 
tically, therefore,  this  right  of  lien  can  only  be  used  as  a 
means  for  enforcing  the  giving  of  satisfactory  security  or 
other  equivalents  for  a  payment  before  delivery  (d). 
Mode  of  The  terms  usually  required,  as  the  conditions  of 

enzoicing  i^*,,.  . 

delivery,  are,  that  the  consignees  shall  either  sign  an 
agreement  to  pay  their  shares  of  the  general  average, 
according  to  the  adjustment  of  a  person  named,  or  that 
they  shall  pay  by  way  of  deposit  a  sum  sufficient  to  cover 
the  amount  of  their  liability  when  ascertained. 
LimitatioM  Against  the  abuse  of  the  power  thus  given  to  the 

ftgainst  abuse.        ,  ,  , 

shipowner,  the  English  common  law  provides  the  follow- 
ing safeguards : — 

In  the  first  place,  the  consignee  of  goods  can  always 
obtain  a  right  to  the  delivery  of  his  goods,  and,  conse- 
quently a  right  of  action  for  damages,  if  they  are  not 
delivered,  by  tendering  to  the  shipowner  or  captain  a 
sum  sufficient  to  meet  his  rightful  demand.  The  duty  of 
determining  the  amount  to  be  tendered  is  thus  practically 
cast  upon  the  consignee ;  unless  indeed  the  shipowner  or 
master  shall  have  made  his  demand  for  a  deposit  in  such 
a  manner  as  to  imply  a  resolution  on  his  part  to  take  no 
smaller  sum ;  which  conduct  on  his  part,  it  seems,  may 
amount  to  the  waiver  of  a  tender,  and  excuse  the  con- 
signee for  not  making  it  (e). 

{d)  The  enforcement  of  thiB  lien  is  523.) 
rendered  the  more  necessary  for  a         (e)  As  to  the  law  with  regard  to 

shipowner  from  the  circumstance  that  the  making  of  tenders  in  cases  of 

a  mere  consignee  of  cargo,  not  being  disputed  liability,  see  Scarf e  y.  Mor- 

the  owner,  is  not  liable  for  general  gan^  4  M.  &  W.  270 ;  Alltn  t.  Smith, 

average.    {Scai/Y.Tohin.ZB.&Ad.  12  0.  B.  (N.  S.)  638;  AahmoU  y. 
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Secondly,  although  the  consignee  whose  goods  have 
been  jettisoned  or  sold  abroad  has,  at  common  law,  no 
security  against  the  ship  corresponding  to  the  shipowner's 
right  of  lien,  yet  if  the  shipowner  exerts  his  right  of  lien 
to  enforce  from  the  former  a  deposit  for  general  average, 
he  is  bound  to  set  against  the  sum  he  demands,  and  place 
to  the  credit  of  the  consignee,  the  amount  of  any  claim 
which  the  latter  may  rightfully  have  upon  the  ship,  in 
respect  of  a  jettison  or  sale  of  goods  (/). 

Thirdly,  at  common  law,  and  except  so  far  as  this 
rule  has  been  modified  by  statute,  the  shipowner  who 
enforces  a  right  of  lien  must  do  so  at  his  own  expense. 
If  he  retains  the  goods  on  board  his  ship,  he  can  claim 
no  demurrage  during  the  delay.  If  he  were  to  land  and 
store  them,  or  deposit  them  with  a  wharfinger,  his 
position  at  common  law  was,  that,  even  if  he  did  not  by 
such  an  act  lose  that  possession  of  the  goods  on  which 
his  right  of  lien  depended,  at  any  rate  the  expense  he 
was  put  to  in  storing  and  retaining  the  goods  could  not 
be  recovered  from  the  consignee  (ff). 

§  78.  This  state  of  the  law  is  altered  by  the  Mer-  statutory 
chant    Shipping    Amendment   Act  (A),  which   gives  to  the  Uen. 


Wainivrighty  2  Q.  B.  837 ;  Nichohon 
V.  Chapman^  2  H.  Bl.  254;  Ktrford 
V.  Mondel,  28  L.  J.  Exch.  303 ;  and 
The  Norway,  in  P.  C,  Br.  &  L.  404, 
see  pp.  410 — 411. 

(/)  The  Norway,  in  P.  0.,  Br.  & 
L.  410,  411. 

[g)  See  Somes  v.  The  British  Em- 
pire Shipping  Company,  1  Bl.  &  EU. 
353  and  367 ;  8  H.  L.  Ca.  338.  At 
common  law,  the  right  of  lien  does 
not  in  general  carry  with  it  a  right 
to  seU  the  articles  retained.  ( Thainea 
Ironworks  Co.  v.  2'he  Patent  Derrick 
Co.,  1  J.  &  H.  93.)    It  would  seem 


that  in  some  cases,  if  the  consignee 
refuses  to  take  delivery  of  the  goods 
or  to  satisfy  the  lien  on  them,  a 
master  might  be  justified  in  carrying 
the  goods  back  to  the  port  of  ship- 
ment, and  there  enforcing  his  lien 
against  the  shipper ;  on  the  principle 
that  one  who  has  a  lien  on  goods  may 
do  what  is  reasonable  to  enforce  it, 
and  if  he  cannot  do  so  on  the  spot 
without  incurring  expense,  may  carry 
the  goods  to  some  place  where  he 
can.  {Edwards  v.  SoiUhgate,  10  W.  E. 
Ex.  528.) 
(A)  25  &  26  Vict.  c.  63,  ss.  68-78. 
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the  mafiters  and  owners  of  ships  extensive  powers  of 
enforcing  a  lien,  whether  for  freight  or  other  charges, 
by  landing  and  warehousing  the  goods,  or  depositing 
them  with  a  wharfinger,  for  this  special  purpose. 

The  Act  provides  that,  at  the  time  when  any  goods 
are  landed  from  any  ship,  and  placed  in  the  custody  of 
any  person  as  wharf  or  warehouse  owner,  the  master  or 
owner  may  give  notice  in  writing  to  the  wharf  or  ware- 
house owner,  requiring  him  to  retain  the  goods  subject 
to  the  claim  for  freight  or  other  charges ;  which  notice 
the  wharf  or  warehouse  owner  is  bound  to  act  upon, 
under  the  penalty  of  being  himself  liable  for  any  loss 
resulting  from  his  omission.  When  such  a  notice  has 
been  served,  the  owner  of  the  goods  can  only  obtain 
delivery  by  depositing  with  the  warehouse  owner  a  sum 
equal  to  that  demanded.  This  deposit  is  to  be  paid  over 
to  the  shipowner  in  satisfaction  of  his  claim,  miless, 
within  fifteen  days  after  making  it,  the  consignee  or 
representative  of  the  cargo  shall  give  to  the  warehouse 
owner  notice  in  writing  to  retain  either  the  whole,  or 
such  portion  as  he  asserts  to  be  in  excess  of  his  admitted 
liability.  After  receiving  such  a  notice,  the  warehouse 
owner  is  at  once  to  communicate  it  to  the  shipowner, 
who  must  then,  within  thirty  days,  institute  proceedings 
to  enforce  his  disputed  claim ;  or  else  the  deposit,  or 
that  portion  of  it  which  is  not  admitted  to  be  due,  is  to 
be  returned  by  the  warehouse  owner  to  the  party  who 
made  it.  And  it  is  specially  provided  in  the  Act  that 
the  warehouse  rent,  or  charges  of  the  wharfinger,  while 
the  goods  are  detained  under  this  right  of  lien,  shall  bo 
a  charge  upon  the  goods  (i). 

If  the  consignee  of  the  goods  shall  make  no  deposit, 

(f )  As  to  the  working  of  this  Act,  see  MUdhrodt  v.  Fiizsimon,  L.  E.  6  P.  C. 
306. 
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the  warehouseman  or  wharfinger  is  to  detain  the  goods 
for  ninety  days,  and  at  the  expiration  of  that  time  (or 
sooner,  if  the  goods  are  perishable),  is  to  sell  them,  and 
to  apply  the  proceeds,  first  in  payment  of  his  own 
charges,  and  secondly  in  satisfaction  of  the  shipowner's 
lien,  after  which  the  balance  is  to  be  returned  to  the 
consignee  (k). 

§  79.  Such  are  the  remedies  available  by  the  owner  Remedies  of 
of  the  ship.     The  owner  of  goods  sacrificed  for  all,  is  not  in  ^  5^^' 
in  so  advantageous  a  position ;  simply  because,  not  being  ^ 
in  possession  like  the  shipowner,  he  can  have  no  right  of 
lien.      He  has  at  common  law  a  right  of  personal  action 
against  the  shipowner  for  his  share,  and  against  the  other 
owners  of  cargo  for  theirs  (l).     It  was  formerly  doubted 
whether  he  had  the  right,  as  in  some  countries,  to  proceed 
against  the  shipowner  in  tlie  first  instance  for  the  entire 
value  of  the  goods  short  delivered,  leaving  the  latter  to 
collect  the  general  average  from  each  contributor ;  and  it 
was  supposed  that  to  such  an  action  it  would  be  a  sufficient 
defence,  that  the  jettison  or  similar  sacrifice  was  occa- 
sioned by  the  dangers  of  navigation. 

As  a  matter  of  convenience,  however,  the  shipowner, 
who  has  it  in  his  power  to  take  security  for  the  general 
average  before  parting  with  the  cargo,  and  who,  in  all 
cases  of  jettison,  is  himself  a  claimant  in  respect  of  the 


{k)  Sofar  as  Liverpoolis  concerned, 
there  is  a  local  Act  (Mersey  Docks 
Consolidation  Act,  1868),  which 
slightly  yaries  the  operation  of  this 
genend  Act,  by  proyiding  that,  as 
regards  cargo  landed  in  warehouses 
under  the  control  of  the  Mersey 
Docks  and  Harbour  Board,  unless 
an  action  at  law  be  commenced  within 
the  thirty  days  after  notice  given. 


the  deposit  shaU  be  paid  oyer,  not, 
as  under  the  general  Act,  to  the 
owner  of  the  goods,  but  to  the  ship- 
owner (SS  193-199).  In  other  re- 
spects, the  proyisions  of  the  Mersey 
Docks  Act  are  identical  with  those 
set  forth  aboye.  See  Appendix,  in 
which  both  Acts,  so  far  as  they  bear 
on  this  subject,  are  giyen  at  large. 
{I)  Dohson  y.  Wiiaon,  3  Camp.  480. 
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loss  of  freight  resulting  from  it,  usually  deals  with  the 
entire  claim,  acting  as  receiver  and  distributor  on  behalf 
of  all.  Any  other  arrangement  would  lead  to  great 
complications,  and  could  hardly  be  carried  out  in  practice. 
We  have  to  consider,  then,  to  what  extent  the  shipowner 
is  by  law  empowered  or  bound  so  to  act. 
Shipowner  The  first  casc  in  which  this  question  directly  came 

but^not  bound  before  the   courts  was  that   of    Hallet  v.  Bousjieldy  in 

to  take  secu-      1011/     \ 
rityforjet-        \oll[m). 

The  owner  of .  a  quantity  of  bark,  which  had  been 
jettisoned  to  save  the  ship  Ocean  and  her  cargo,  moved 
for  an  injunction  in  the  Court  of  Chancery  to  restrain 
the  master  and  shipowner  from  delivering  any  part  of 
the  cargo,  and  receiving  the  freight,  or  parting  with  any 
share  of  the  ship ;  he  insisting  on  a  lien  for  contribution. 
In  support  of  this  motion  it  was  argued  that  the  general 
commercial  law  binds  the  shipowner  before  delivering 
the  cargo  to  the  consignees,  to  take  security  from  them 
for  their  shares  of  the  general  average,  and  to  provide 
for  the  adjustment  at  a  future  time  by  an  equal  con- 
tribution. The  usage  of  Lloyd's  was  also  cited,  as 
requiring  the  owner  to  insist  on  the  signing  of  an 
average-bond  before  parting  with  the  goods.  Lord 
Eldon,  however,  refused  to  grant  an  injunction.  No 
principle,  he  said,  would  justify  the  administration  of 
law  and  equity  according  to  the  usage  of  Lloyd's 
Coffee-house.  '^  It  seems  to  me,"  added  the  learned 
judge,  ^^  that  in  such  case  there  is  a  lien  upon  the  goods 
of  each  freighter  for  contribution  and  average  in  some 
sense :  that  is,  the  master  is  not  bound  to  part  with 
any  of  the  cargo,  until  he  has  security  from  each 
[consignee]   for  his  proportion  of  the  loss;  but  there 

(m)  18  Ves.  187. 
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is  no  authority  that,  on  the  ground  that  he  has  a  lien  to 
the  extent  of  entitling  him  to  call  on  every  person  to 
give  security  for  the  amount  of  their  average  when  it 
shall  be  adjusted,  every  owner  of  a  part  of  the  cargo 
can  compel  the  captain  to  do  so." 

In  Crooks  v.  Allan  (n),  in  1879,  a  successful  attempt  Crooks  y. 
was  made  to  put  this  matter  on  a  more  satisfactory 
basis.  A  general  cargo  was  shipped  from  Liverpool 
under  through  bills  of  lading  for  Toronto,  to  be  carried 
as  far  as  Montreal  by  the  steamer  Sardinian^  belonging 
to  the  defendants,  under  a  bill  of  lading,  by  which  the 
defendants  undertook  to  deliver  the  goods  at  Montreal 
to  the  Grand  Trunk  Railway  there  in  the  usual  manner, 
but  on  certain  conditions,  amongst  which  was  the  fol- 
lowing clause: — ^^The  shipowner  or  railway  company 
are  not  to  be  liable  for  any  damage  to  any  goods  which 
is -capable  of  being  covered  by  insurance."  These  words 
formed  part  of  a  very  long  list  of  exceptions  and  condi- 
tions, all  printed  in  such  very  small  type  as,  in  the 
language  of  Lush,  J.,  who  tried  the  case,  '*not  only  not 
to  attract  attention  to  any  of  the  details,  but  to  be  only 
readable  by  persons  of  good  eyesight."  The  clause  in 
question  came  in  about  the  middle  of  thirty  closely 
packed  small  type  lines,  without  a  break  sufficient  to 
attract  notice.  It  is  true  that  at  the  end  of  these  thirty 
lines  it  was  added:  "In  accepting  this  bill  of  lading, 
the  shipper,  or  other  agent  of  the  owner  of  the  property 
carried,  expressly  accepts  and  agrees  to  all  its  stipula- 
tions, exceptions,  and  conditions,  whether  written  or 
printed."  But  it  was  not  proved,  as  under  these  circum- 
stances the  learned  judge  thought  it  ought  to  have  been, 
that  the  special  clauses  in  question  had  been  brought  to 

(n)  5  Q.  B.  D.  38;  49  L.  J.  (Q.  B.)  201 ;  41  L.  T.  800;  28  W.  E,  304. 
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the  notice  of  the  shippers,  or  read  to  them  before  they 
accepted  the  bill  of  lading. 

The  Sardinian^  after  sailing,  took  fire  at  sea,  which 
made  it  necessary,  in  order  to  protect  the  whole  from 
destruction,  to  flood  the  cargo  with  water,  thus  occasion- 
ing a  general  average  loss  to  the  plaintiflPs  goods.  The 
ship  returned  to  Liverpool,  and  there  the  shipowners, 
conceiving  they  were  not  liable  for  the  damage  to  the 
cargo,  and  not  proposing  themselves  to  make  any  claim 
upon  the  cargo,  took  no  steps  as  to  collecting  a  general 
average,  but  simply  discharged  the  damaged  cargo,  and 
handed  it  over  to  the  Liverpool  Salvage  Association  (o),  to 
be  distributed  and  disposed  of  as  might  be  most  for  the 
benefit  of  the  parties  concerned. 

The  plaintiff,  one  of  the  shippers,  whose  goods  had 
thus  been  damaged,  was  not  satisfied  with  the  course 
adopted  by  the  shipowners,  and  brought  an  action 
against  them  in  the  Queen's  Bench  Division.  The 
complaint  made  was,  "that  the  shipowners  refused  to 
give  any  assistance  to  enable  either  the  association,  or 
the  underwriters,  or  the  persons  whose  goods  were  so 
damaged,  to  get  an  average  statement  made  out,  or  to 
take  any  steps  to  enable  the  plaintiffs  to  recover  contri- 
bution. They  delivered  up  the  cargo  without  taking 
the  usual  security  from  any  of  the  owners  of  cargo,  and 
the  plaintiffs  were  not  only  without  the  benefit  of  such 
security,  but  without  the  means  of  ascertaining  in  what 
proportions  the  several  cargo-owners  were  liable  to  con- 


(o)  An  association,  formed  by  the  perty  sayed  to  the  best  advantage, 

underwriters  of  this  city,  to  organize  sending  out  agents  to  ships  in  dis- 

a  system  of  concerted  action  in  case  tress,  and  in  other  analogous  methods, 

of  wreck  or  maritime  disaster,  so  as  There  is  another  similar  institution 

to  minimize  the  loss  by  providing  in  London, 
machinery  for  disposing  of  the  pro- 
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tribute,  or  even  who,  besides  the  defendants,  were  the 
contributing  parties  (jt?). 

The  case  was  tried  at  the  Liverpool  Assizes,  before 
Lush,  J.,  by  whom  it  was  reserved  for  further  considera- 
tion. It  was  re-argued  before  his  lordship  in  London  in 
the  Queen's  Bench  Division,  and  judgment  given  for  the 
plaintiffs. 

The  learned  judge,  in  the  first  place,  dealt  with  the 
question  of  the  shipowner's  liability  to  contribute,  not- 
withstanding the  clause  above  referred  to;  which  he 
affirmed  on  the  authority  of  Schmidt  y.  Royal  Mail  8.S. 
Co.^  and  on  virtually  the  same  grounds  (5^). 

**  The  next  question  is,"  his  lordsliip  continued,  **  whether  a  ship- 
owner is  bound  to  cixercise  the  power  he  is  invested  with,  when  a 
general  average  loss  has  arisen,  and  to  afford  the  means  in  his  power 
for  adjusting  the  general  average  claims  and  liabilities,  and  secure 
their  payment  to  the  parties  entitled.  It  seems  strange  that  such  a 
point  has  not  been  formally  decided  in  this  country.  It  has  been 
decided  in  America  in  favour  of  the  shipper.  I  am  not  aware  that  it 
has  ever  been  judicially  questioned  here,  and  I  can  only  account  for 
the  absence  of  direct  authority  by  supposing  that  the  universal  practice 
has  been  accepted  as  proof  of  the  obligation.  It  is  clear  that  the  ship- 
owner has  a  lien  for  general  average  on  the  whole  of  the  cargo  liable 
to  contribution,  and  can  require,  before  he  parts  with  it,  security  for 
its  due  payment.  In  early  times  the  master,  when  he  had  jettisoned 
part  of  the  cargo  to  save  the  whole  adventure,  took  and  rendered 
contribution  in  kind.  The  ordinary  course  now  is,  and  has  been  for  a 
very  long  time,  for  the  shipowner  to  require  before  he  delivers  the 
cargo,  an  average  bond  or  agreement  for  the  payment  of  what  shall  be 
found  due  from  each  shipper  for  his  proportion  of  the  loss.  He  is  the 
only  person  who  has  the  power  to  require  this  security. 

**  The  right  to  detain  for  average  contribution  is  derived  from  the 
civil  law,  which  also  imposes  on  the  master  of  the  shi]^  the  duty  of 

{p)  5  Q.  B.  D.,  at  p.  39.  this  was  held  not  sufficient  to  exempt 

[q)  45  L.  J.  (Q.  B.)  646.    In  this  the  ship  and  freight  from  contribu- 

case  the  words  relied  on  exempted  tion  to  a  general  average  resulting 

the  ship  from  liability  from  '*iire  from  the  measures  taken  to  extin- 

and  the  consequences  thereof; "  and  guish  a  fire. 
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haying  the  contribution  settled,  and  of  collecting  the  amount,  and  the 
usage  has  always  been  substantially  in  accordance  with  this  law,  and 
has  become  part  of  the  common  law  of  the  land. 

*^  I  am  therefore  of  opinion,  first,  that  the  bill  of  lading  does  not 
exempt  the  shipowner  from  contribution  to  a  general  average  loss,  and, 
secondly,  that  he  is  liable  to  this  action  for  not  having  taken  the 
necessary  steps  for  procuring  an  adjustment  of  the  general  average 
and  securing  its  payment.  This  is  all  which  I  am  required  to  decide, 
and  my  judgment  will  therefore  be  entered  for  the  plaintiffs  with 
costs ''  (r). 

As  a  result  of  this  decision,  I  am  in  a  position  to 
state  that  the  shipowners  collected  and  gave  the  requi- 
site information,  and  caused  an  adjustment  of  general 
average  to  be  drawn  up,  which  was  settled  by  all  parties 
concerned,  including  the  shipowners  and  their  under- 
writers, without  further  question. 

Average  §  80.  With  regard  to  the  average  bond  or  agreement 

^  '  referred  to  in  the  above  judgment,  as  having  for  a  long 
time  been  customarily  used  by  shipowners  as  a  con- 
venient step  in  the  carrying  out  of  the  duty  thus  incum- 
bent upon  them,  there  has  recently  been  a  decision  of 
some  importance,  the  practical  result  of  which  remains 
3^et  to  be  seen. 

By  way  of  introduction  it  may  be  explained  that 
when  a  ship  arrives  at  its  port  of  destination  subject  to  a 
claim  for  general  average,  the  shipowner  finds  himself 
in  a  position  of  some  difficulty.  An  obligation,  it  is 
now  clear  as  it  has  long  been  thought,  is  imposed  on 
him,  not  to  part  with  the  goods  until  he  has  taken 
reasonable  measures  towards  enforcing,  as  against  each 
consignee,  the  lien  which  exists  at  the  moment  of  the 
ship's  arrival.  This  he  can  only  do  either  by  detaining 
the   goods,   or  by  taking  from  the  consignee,  before 

(r)  6  Q.  B.  D.  38,  at  p.  41. 
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parting  with  them,  some  fair  equivalent  in  the  shape 
either  of  a  deposit  of  money  or  satisfactory  engagement 
to  pay.  But  it  greatly  concerns  the  merchant  to  obtain 
his  goods  without  delay,  so  as  not  to  lose  his  market : 
while  it  is  impossible  for  the  shipowner,  without  some, 
and  often  a  long  delay,  to  ascertain  the  exact  amount 
payable.  Some  reasonable  arrangement,  therefore,  has 
to  be  come  to :  and  it  is  by  no  means  easy  to  determine 
what  arrangement  would  be  reasonable,  so  as  to  balance 
the  conflicting  claims  of  shipowner,  merchant,  and 
underwriter. 

There  has  been,  as  far  back  as  I  can  recollect, 
certainly  for  the  last  fifty  years,  a  difference  of  practice 
in  this  matter  between  London  and  Liverpool.  The 
old  London  practice  was  to  deliver  the  goods,  unless 
perhaps  in  exceptional  cases,  upon  a  simple  undertaking 
signed  by  the  consignee,  that  he  will  i)ay  liis  share  of 
general  average  when  called  upon.  The  Liverpool 
shipowners  were  not  satisfied  with  this :  they  named  the 
adjuster  and  required  the  consignee  to  engage  to  pay 
the  sum  which  this  adjuster  should  allow  as  his  share : 
thus  virtually  making  the  adjuster  a  sort  of  arbitrator 
between  them.  When  the  amount  at  stake  was  large, 
they  further  required  the  consignee  to  deposit  with  them 
a  sum  sufficient  to  cover  it.  One  or  other,  at  least,  of 
these  two  conditions  they  usually  insisted  on  before 
parting  with  the  goods. 

From  this  difference  in  the  method  of  working 
pursued  in  two  great  cities  so  closely  connected  together, 
there  inevitably  arose  a  good  deal  of  friction :  and 
several  years  ago  a  serious  effort  was  made  to  reform 
the  practice  of  Liverpool.  The  underwriters  especially 
complained  that,  owing  to  the  power  given  by  the 
existing  system  to  the  adjusters,  an  underwriter  might 

L.  z 
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find  himself  practically  precluded  from  questioning  an 
adjustment,  because  it  was  binding  on  his  assured, 
although  he  himself  had  no  voice  in  the  selection  of 
the  adjuster,  nor  opportunity  for  offering  arguments, 
explanations,  or  evidence,  in  support  of  his  view  of  the 
question.  Conferences  were  held  between  representa- 
tives of  the  Shipowners'  Association,  Chamber  of  Com- 
merce, and  Underwriters'  Association,  and  after  long 
discussion,  a  new  form  of  average  agreement  was 
adopted,  which  received  the  sanction  of  all  three  bodies. 
The  old  Lloyd's  form  was  universally  felt  to  be  too 
lax  to  be  applicable  here :  indeed,  there  was  reason  to 
believe  that,  in  London  itself,  though  nominally  recog- 
nized, it  was,  on  most  occasions  of  importance,  super- 
seded by  something  considerably  more  stringent.  All 
that  could  be  done  here,  then,  at  these  conferences,  was 
to  reform  the  abuses  which  had  grown  out  of  the  old 
Liverpool  form.  This  was  done  by  providing — ^first,  that 
there  should  be  a  sort  of  appeal  against  the  conclusions 
of  an  adjustment  by  means  of  a  reference  to  arbitration 
in  case  of  objection  within  a  limited  time ;  secondly,  that 
the  amount  of  deposit  should  be  fixed  by  the  adjuster, 
and  paid  into  his  hands  as  a  stakeholder  conjointly  with 
the  shipowner.  This  state  of  things — Liverpool  using 
its  amended  form,  and  London,  at  least  nominally, 
adhering  to  the  old  Lloyd's  form — continued  for,  so  far  as 
I  remember,  eight  or  ten  years  at  least.  It  has  been 
broken  in  upon  by  the  following  decision. 
Muih  V.  The  steamship  Tkales  {s\  on  her  voyage  from  Buenos 

Ayres  for  Liverpool,  grounded  near  Bridport,  and  part 
of  her  cargo  was  jettisoned,  after  which,  by  the  assist- 
ance of  several  tugs,  the  vessel  was  got  off  and  proceeded 
on  her  voyage.    On  her  arrival  at  Liverpool,  the  plaintiffs, 

(«)  Huth  V.  Lamport^  Gibbe  v.  Lamport,  16  Q.  B.  D.  442, 
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who  were  consignees  of  cargo,  applied  for  delivery  of 
their  goods,  which  was  refused  by  the  shipowners  except 
upon  condition  that  they  would  sign  an  average  bond  in 
the  Liverpool  form,  and  make  a  deposit  of  10  per  cent, 
on  the  value  of  their  goods;  which  was  to  be  made, 
either,  as  provided  by  the  bond,  in  the  joint  names  of 
the  shipowner  and  adjuster,  or  in  the  name  of  the  ship- 
owner alone,  or  of  the  adjuster  alone.  This  the  con- 
signees refused  to  do ;  but  offered  to  sign  the  London 
form  of  bond,  and  to  pay  10  per  cent,  on  the  value  of 
their  goods  into  a  joint  account  either  of  themselves  and 
the  shipowners,  or  of  nominees  of  them  both.  This 
being  declined  by  the  shipowners,  the  merchants  paid 
under  protest,  and  immediately  brought  an  action  against 
the  shipowners  to  recover  the  sum  so  paid  and  damages 
for  detention  of  their  goods. 

This  raised  the  question  of  the  right  of  the  ship- 
owner to  detain  the  goods  in  this  manner,  and,  inci- 
dentally, of  the  reasonableness  of  the  Liverpool  form  of 
bond.  It  was  tried  in  the  Queen's  Bench  Division, 
before  Mathew  and  Smith,  JJ.,  and  decided  in  favour 
of  the  plaintiffs. 

'^ It  appears  to  me,"  said  Mathew,  J.,  ''our  judgment  must  be 
for  the  plaintiffs  in  each  case.  The  case  has  not  been  stated  with  a 
view  of  having  the  question  determined,  whether  according  to  the 
custom  of  merchants  and  the  law  of  England  a  shipowner  is  entitled  in 
every  case  where  there  is  a  claim  for  general  average  to  retain  the 
cargo  until  payment  of  the  amount  has  been  made.  It  might  be 
necessary  to  decide  that  formally  and  deliberately  if  any  such  right 
had  been  asserted  in  this  case  by  the  owner  of  the  ship.  Mr.  Finlay 
referred — I  will  not  do  more  than  say  referred — to  the  matter,  because 
he  did  not  argue  it  at  any  length,  but  he  appeared  to  say  that,  when 
the  time  came  and  when  the  proper  case  arose,  he  would  be  prepared 
to  assert  that  the  authorities  show  that  such  a  right  as  I  have  referred 
to  exists.    The  only  cases  he  was  able  to  call  our  attention  to,  were  the 

z2 


340 


LIEN  FOR  GENERAL  AVERAGE,     *  [CHAP.  IX. 


cases  of  Simonds  v.  White  (/),  and  Crooks  v.  Allan  (u).  It  is  sufficient 
to  say  that  neither  of  those  authorities  in  my  judgment  justify  him  in 
the  arg^ument  that  any  such  right  exists ;  but  in  this  case  it  is  perfectly 
clear  that  no  such  right  was  insisted  upon.  If  it  had  been  a  question 
of  lien,  and  if  the  shipowner  had  called  upon  the  consignee  to  deal 
with  his  lien,  the  question  of  amount  would  immediately  have  presented 
itself,  and  a  more  onerous  and  difficult  position  for  a  shipowner  to 
place  himself  in  cannot  be  imagined.  He  would  be  bound  to  give  up 
the  goods  upon  having  a  proper  tender  made  to  him.  In  order  to 
enable  a  proper  tender  to  be  made,  he  would  be  bound  to  give  the 
necessary  information  to  the  consignee ;  and  then  he  would  run  very 
great  risk  of  asking  too  much  or  too  little,  a  risk  to  the  other  con- 
signees in  the  one  case,  and  a  risk  to  the  particular  consignee  in  the 
other.  But  no  such  position  was  taken  up  by  the  shipowner.  What 
the  shipowner  insisted  upon  was  upon  the  bond  being  in  the  Liverpool 
form.  He  conveyed  to  the  consignees,  that  he  was  willing  to  take 
security,  but  he  insisted  that  it  should  be  in  the  form  of  what  has  been 


{t)  2  B.  &  C.  805.  In  this  case  an 
English  shipper  of  goods  sued  an 
English  shipowner  to  recover  back 
an  amount  which  he  had  been  forced 
to  pay  at  St.  Petersburg,  the  ship's 
port  of  destination,  by  enforcing  at 
that  place  the  ship's  right  of  lien,  as 
contribution  to  a  general  average 
there  adjusted,  rightfully  according 
to  the  laws  of  Russia,  but  in  excess 
of  what  would  have  been  due  accord- 
ing to  English  law.  Abbott,  C.  J., 
in  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  said :  **  The 
principle  of  general  average,  namely, 
that  all  whose  property  has  been 
saved  by  the  sacrifice  of  the  property 
of  another  shall  contribute  to  make 
good  his  loss,  is  of  very  ancient  date, 
and  of  universal  reception  among 
commercial  nations.  The  obHgation 
to  contribute,  therefore,  depends  not 
so  much  upon  the  terms  of  any  par- 
ticular instrument  as  upon  a  general 
rule  of  maritime  law.  The  obliga- 
tion may  be  limited,  qualified,  or 
even  excluded,  by  the  special  terms 
of  a  contract,  as  between  the  parties 


to  the  contract ;  but  there  is  nothing 
of  that  kind  in  any  contract  between 
the  parties  to  this  cause.  There  are, 
however,  many  variations  in  the  laws 
and  usages  of  different  nations  as  to 
the  losses  that  are  considered  to  fall 
within  this  principle.  But  on  one 
point  all  agree,  namely,  the  place  at 
which  the  average  sludl  be  adjusted, 
which  is,  the  place  of  the  ship's 
destination  or  delivery  of  her  cargo. 
I  believe  also  that  all  are  agreed  on 
another  point,  namely,  that  the 
master  is  not  compellable  to  part 
with  the  possession  of  goods  until 
the  sum  contributable  in  respect  of 
them  shall  be  either  paid  or  secured 
to  his  satisfaction.  This  appears  by 
the  case  to  be  the  law  of  Russia. 
This  power  is  noticed  by  the  civil 
law.  Dig.  lib.  14,  tit.  2,  2.  It  is  ex- 
pressly given  by  the  Consulat,  c.  98 ; 
recognized  by  Oleirac  in  his  Com- 
mentary on  the  Jugemens  d'Oleron, 
p.  35;  and  allowed  by  the  French 
Ordinance  of  Marine,  tit.  Du  Jet, 
art.  21." 

(m)  5  Q.  B.  D.  38. 
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called  the  Liverpool  form.  The  question  presented  to  us,  as  I  under- 
stand, is,  whether  that  bond  is  such  a  security  as  a  shipowner  might 
reasonably  demand. 

"It  appears  to  me  perfectly  clear  to  be  unreasonable  in  two 
particulars;  first,  in  insisting  upon  making  the  Average  Adjuster  the 
arbitrator  in  the  first  instance  with  a  complicated  arrangement  for  an 
appeal  from  his  decision;  and  secondly,  in  insisting  upon  payment 
over  of  the  deposit  money,  either  to  the  owner  of  the  ship  himself  or 
to  the  owner  and  some  average  adjuster,  so  that  the  money  is  placed 
for  a  time  entirely  out  of  the  reach  of  the  consignee  of  the  goods ;  and 
that  money,  according  to  the  terms  of  the  bond,  may  be  drawn  upon 
by  the  owner  of  the  ship,  where  the  money  is  deposited  in  his  name,  or 
by  the  owner  of  the  ship  and  the  average  adjuster  whom  he  would 
name,  in  the  event  of  its  being  deposited  in  the  names  of  both  of  them. 
That  form  of  average  bond  is  to  my  mind  unreasonable.  The  form  of 
London  bond,  which  we  are  told  has  existed  for  seventy  or  eighty 
years,  appears  to  be  a  reasonable  one ;  and  I  should  be  glad  if  the 
result  of  our  decision  were  to  induce  the  shipowners  of  Liverpool  to 
have  recourse  to  the  greater  experience  and  wisdom  of  their  London 
brethren,  and  adopt  that  form  of  bond  "  (ar). 

Smith,  J.,  concurred. 

The  case  was  carried  to  the  Court  of  Appeal,  but 
there  affirmed. 

Lord  Esher  said : 

''The  order  of  the  Queen's  Bench  Division  must  be  affirmed, 
though  I  do  not  think  that  the  grounds  of  our  decision  will  be  satis- 
factory to  either  of  the  parties.  The  defendants'  ship  arrived  at  the 
port  of  destination,  after  a  voyage  in  which  a  general  average  loss  had 
occurred.  The  plaintiffs  as  owners  of  goods  on  board  the  ship  were 
liable  to  contribute  to  this  general  average  loss.  The  defendants,  as 
shipowners,  had  a  lien  on  all  the  goods  on  board  to  secure  pajinent  by 
each  owner  of  his  proportion  of  this  general  average,  and  were  entitled 
to  refuse  to  deliver  goods  to  any  consignee  of  the  cargo  until  they  were 
paid  the  amount  of  the  general  average  to  which  he  .  was  liable,  and 
they  were  not  bound  to  accept  security  for  the  amount  due  in  lieu  of 
immediate  payment.  The  result  is  that  each  consignee  must  pay  the 
amount  which  is  demanded  by  the  shipowner  for  general  average,  or 

(a;)  16  Q.  B.  D.  442,  at  p.  444. 
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must  at  liis  own  risk  tender  what  he  thinks  is  his  proper  proportion. 
Of  course  the  master  would  have  no  right  to  insist  upon  payment  of 
an  arbitrary  sum  without  furnishing  the  necessary  account  of  parti- 
culars, to  enable  the  owner  to  ascertain  how  this  amount  became  due. 
If  the  master  refused  to  furnish  such  particulars  the  case  would  come 
undw  the  rule  laid  down  by  Dr.  Lushington  in  The  Norway  (y),  and 
the  consignee  would  not  be  prejudiced  by  not  having  made  a  sufficient 
tender.  But  if  after  giving  all  proper  information  the  master  were  to 
Bay,  *  you  must  either  pay  the  amount  which  I  demand  from  you,  or 
you  must  pay  the  right  sum,'  the  owner  of  the  cargo  could  not  insist 
upon  paying  the  amount  into  a  bank  in  the  name  of  persons  other  than 
the  shipowner,  but  must  pay  him  either  the  amount  demanded)  or 
tender  that  which  he,  the  consignee,  believes  to  be  reasonable.  If, 
however,  the  master  had  said  that  whatever  might  be  the  amoimt  of 
the  sum  tendered  by  the  consignee,  he  would  accept  nothing  but  a 
particular  security,  then  the  question  would  arise  whether  the  security, 
which  he  demanded,  was  a  reasonable  one.  If  he  says  that  he  will 
only  accept  a  deposit  of  10  per  cent,  on  the  value  of  the  goods,  this,  as 
a  general  rule,  would  be  wholly  unreasonable,  though  there  might  be 
cases  where  it  would  bo  reasonable.  "We  must  consider  whether  in  the 
present  case  it  is  unreasonable  having  regard  to  the  other  conditions 
respecting  it.  The  bond  requires  that  the  deposit  shall  be  made  in  tl:e 
joint  names  of  the  defendants  and  *  their  average  adjuster.'  The 
word  'their'  clearly  points  to  an  adjuster  appointed  by  themselves. 
Then  the  shipowner  is  to  have  power  to  draw  upon  it  from  time  to 
time  for  his  disbursements.  This  includes  all  disbursements  and  pay- 
ments, which  in  the  result  the  shipowner  will  have  to  pay  for  himself. 
Take  the  case  of  salvage.  The  ship  is  in  distress  and  is  succoured  by 
salvors,  and  the  master  makes  a  compromise  with  them  for  the  payment 
of  a  large  sum,  and  it  may  turn  out  upon  the  final  settlement  that  a 
large  part  of  the  salvage  will  fall  on  the  shipowner,  and  yet  under 
the  terms  of  the  bond  the  master  is  to  be  at  liberty  to  take  the  whole 
amoimt  of  the  salvage  out  of  the  deposit,  the  only  security  for  the 
repayment  of  what  ought  to  be  returned  being  the  credit  of  the  ship- 
owner. 

If  the  shipowner  requires  the  consignee  to  enter  into  a  bond  in 
particular  terms,  the  question  arises  whether  the  bond  is  unreasonable, 
and  if  part  of  what  is  insisted  upon  is  unreasonable,  the  whole 
instrument  is  unreasonable.     That  the  bond  is  unreasonable,  considered 

(y)  Br.  &  Lush.  397. 
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as  one  whicH  tHe  master  may  impose  on  the  consignee,  is,  I  think, 
clear.  First,  it  makes  the  shipowner's  average  adjuster  an  arbitrator, 
and  that  is  unreasonable.  Then  there  is  a  peculiar  kind  of  appeal 
from  the  decision  of  the  average  adjuster,  which  prevents  the  parties 
from  taking  the  opinion  of  a  legal  tribunal.  Further,  the  terms  of  the 
deposit  are  unreasonable,  inasmuch  as  it  requires  a  deposit  in  the  joint 
names  of  the  representative  of  the  shipowner  and  the  average  adjuster. 
Then  as  to  the  mode  in  which  payments  are  to  bo  made  out  of  the  deposit. 
The  average  adjuster  of  the  shipowner  is  to  be  the  judge,  and  what 
purports  to  be  a  deposit  is  to  be  drawn  upon  for  such  disbursements  as 
these  two,  without  the  consent  of  the  depositor,  think  ought  to  be 
paid  to  the  shipowner.  For  these  different  reasons  the  bond  is  one 
which,  I  think,  the  Liverpool  shipowners  have  no  right  to  impose  upon 
the  owner  of  any  cargo  which  arrives  there. 

The  case  does  not  enable  us  to  compare  this  form  of  bond  with 
the  form  called  the  London  bond,  and  I  therefore  g^ve  no  opinion  as  to 
whether  the  latter  form  is  reasonable  or  not." 


Lindley,  L.  J. : 

'^I  am  unable  to  say  that  the  decision  of  the  court  below  was 
wrong.  The  right  of  the  master  to  refuse  to  deliver  goods  to  a 
consignee,  unless  he  is  paid  the  consignee's  share  of  general  average, 
appears,  up  to  a  certain  point,  to  be  clear.  I  say  up  to  a  certain  point, 
because  if  the  amount  due  is  paid  or  tendered,  the  master  cannot 
refuse  delivery.  It  is  unnecessary  to  say  whether  he  can  refuse  if 
reasonable  security  is  offered.  But  if  no  question  of  payment  or  tender 
is  raised,  and  he  himself  requires  security,  he  cannot  impose  unreason- 
able terms.  The  question  here  is,  can  the  defendants  insist  upon  the 
consignee's  doing  one  of  two  things,  to  make  the  deposit  as  described 
in  the  case,  or  in  the  alternative  to  sign  the  Liverpool  bond.  As  to 
the  first  alternative,  when  you  ascertain  that  the  object  of  the  deposit 
is  to  give  the  master  control  of  the  money  for  the  benefit  of  the  ship- 
owner, I  cannot  think  that  it  is  reasonable.  Aa  to  the  second  I  agree 
that  the  bond  is  not  one  which  can  be  imposed  upon  a  consignee  against 
his  will." 


Lopes,  L.  J.,  concurred. 
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SECTION  IL^ADMIRALTY  JURISDICTION. 

§  81.  Notwithstanding  the  amalgamation  of  Admi- 
ralty and  Common  Law  procedure  consequent  on  the 
High  Court  of  Justice  Acts,  it  is  still  necessary  for 
several  purposes  to  mark  distinctly  the  jurisdiction  of  the 
High  Court  of  Admiralty  in  matters  of  general  average, 
if  only  as  assisting  to  define  the  extent  of  jurisdiction 
in  such  matters  given  by  statute  to  the  county  courts. 

The  Court  of  Admiralty,  which  from  its  mode  of 
procedure  would  seem  to  have  especial  facilities  for 
dealing  with  questions  of  general  average,  had  for  many 
years  persistently  refused  to  touch  them,  as  being  outside 
its  jurisdiction  {z).  There  was,  however,  one  case  in 
which  such  a  duty  was  forced  upon  it :  namely,  when 
there  was  in  the  custody  of  the  court  a  fund,  representing 
the  proceeds  of  the  cargo,  and  when  claims  for  general 
average  were  made  against  that  fund,  in  virtue  of  the 
shipowner's  right  of  lien.  In  such  a  case,  the  Court  of 
Admiralty,  being  under  the  necessity  of  determining  to 
whom  the  surplus  of  the  fund  in  question  should  be  paid 
out,  was  and  still  is  compelled  incidentally  to  adjudicate 
on  the  question  of  general  average  thus  brought  before  it. 

In  the  case  of  The  Galam{a)^  the  ship,  which  was 
carrying  a  cargo  subject  to  a  respondentia  bond  springing 
out  of  an  accident  before  shipment  in  that  vessel,  was 
driven  ashore  on  one  of  the  Scilly  Islands,  and  was 
rescued  under  circumstances  which  gave  rise  to  a  claim 
for  general  average.  The  consignees  not  having  paid 
off  the  respondentia  bond,  the  cargo  was  arrested  at  the 


(z)  The  North  StaVy  1  Lush.  45.  Cleary  v.  M* Andrew ,  2  Moore,  P.  C.  C. 

(a)  Cargo  ex  Galam,  Br.  &  Lush.      (N.  S.)  216. 
181 ;  33  L.  J.  (Adm.)  97 ;  S.  C,  worn. 


SECT.  LXXXI.]  AND  LEGAL  REMEDIES.  345 

suit  of  the  bondholder,  and  sold  under  an  Admiralty 
decree,  and  the  proceeds  were  lodged  in  the  registry  of 
that  court.  The  captain,  who  had  ntiade  himself  liable 
for  the  expenses  constituting  the  general  average,  laid 
claim  on  these  proceeds  for  the  cargo's  share.  This 
claim  was  rejected  by  Dr.  Lushington,  on  the  ground 
that  the  Court  of  Admiralty  never  dealt  with  questions  of 
general  average ;  but,  on  appeal  to  the  Privy  Council, 
this  decision  was  reversed,  and  the  master's  claim 
admitted. 

Lord  Kingsdown,  in  giving  judgment,  pointed  out 
that,  though  the  master  would  have  no  right,  after 
parting  with  possession  of  the  cargo,  which  would  put 
an  end  to  his  right  of  lien,  to  go  before  the  Court  of 
Admiralty  and  request  that  court  to  enforce  his  claim ; 
yet  this  was  entirely  different  from  his  present  applica- 
tion, which  was  simply,  that  the  court  would  not  take 
the  property  out  of  his  hands  without  giving  effect  to 
that  right  of  lien  which  he  himself  at  that  moment  had 
as  against  the  owner  of  it,  and  against  the  respon- 
dentia bondholder  who  claimed  it  in  tlie  name  of  the 
cargo-owner.  This  latter  demand,  the  court  determined 
he  had  a  clear  right  to  make  (b). 

A  more   extended   and   immediate  jurisdiction  in  Admiralty 
questions  of  general  average  has  been  imposed  upon  the  tSreffe^of. 
Court  of  Admiralty,  by  the  Admiralty  Amendment  Act 
of  1861  (4 

This  Act  provides,  by  §  6,  that  ^Hhe  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim  by  the 
owner  or  consignee  or  assignee  of  any  bill  of  lading  of 
any  goods  carried  into  any  port  in  England  or  Wales  in 

(6)  The  Cargo  ex  Galam,  Brown  &      P.  C.  C,  N.  S.  216).     See  also  The 
Luflh.  p.  181 ;  33  L.  J.  Adm.  97 ;  S.  C.      Soblometen,  L.  E.  1  Adm.  293. 
fiom.  Cleary  v.  M' Andrew  (2  Moo.  (c)  24  Vict.  c.  10. 


346  LIEN  FOB  GENERAL  AVERAGE,  [CHAP.  IX. 

any  ship,  for  damage  done  to  the  goods  or  any  part 
thereof  by  the  negligence  or  misconduct  of  or  for  any 
breach  of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that,  at  the  time  of  the 
institution  of  the  cause,  any  owner  or  part-owner  of  the 
ship  is  domiciled  in  England  or  Wales :  Provided  always 
that,  if  in  any  such  cause  the  plaintiff  do  not  recover 
twenty  pounds,  he  shall  not  be  entitled  to  any  costs, 
charges,  or  expenses  incurred  by  him  therein,  unless  the 
judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried 
in  the  said  court "  (d). 

This  clause,  it  will  be  seen,  gives  to  the  owners  of 
cargo,  in  certain  cases,  a  right  of  proceeding  in  Admiralty, 
and,  as  a  consequence,  a  right  of  arresting  the  ship, 
practically  equivalent  to  the  common  law  lien  which  the 
shipowner  has  upon  the  cargo.  It  becomes  a  matter  of 
importance,  then,  to  consider  to  what  extent,  if  at  all, 
this  right  is  applicable  to  claims  for  jettison  or  short 
delivery  of  cargo  resulting  from  a  general  average  act. 
On  this  subject  there  have  been  the  following  decisions  : 
Act  only  •  In  the  case  of  The  Ironsides  (e)  it  was  decided  that, 

^  ^eooda   siucc  the  tcrms  of  the  Act  referred  only  to  the  case  of 


England  or     goods  Carried  into  a  port  in  England   or  Wales,  there 

could  be  no  right  to  proceed  in  Admiralty  against  the 
ship  in  the  case  of  a  complete  non-delivery  of  the 
claimant's  goods ;  but  this  decision  must  be  taken  to  be 
oveiTuled  by  the  later  case  of  The  Damig[f\  where  it 
was  held  that  the  word  ^^ carried"  must  be  read  as 

{d)  "  This  statute,  being  remedial  the   utmost   relief    which    the   fair 

of  a  grievance,  by  amplifying  the  meaning  of  its  language  will  allow." 

jurisdiction  of  the  Court  of  Admi-  (L.  E.  5  P.  C.  at  p.  492.) 

ralty,  ought,  according  to  the  general  (e)  Lush.  458. 

rule  applicable  to  such  statutes,  to  (/)  Br.  &  L.  102. 
be  construed  liberaUy,  so  as  to  afford 
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meaning  "intended  to  be  carried,"  so  as  to  give  the 
same  claim  when  all  the  cargo,  or  the  whole  of  a  parcel 
comprised  in  one  bill  of  lading,  is  wrongfully  short- 
delivered,  as  when  only  a  part  of  it  is  so. 

The  goods,  however,  must  have  been  either  actually 
delivered,  or  intended  to  be  delivered,  at  a  port  in 
England  or  Wales.  Where  the  voyage  is  to  some 
foreign  port,  and  the  alleged  breach  of  contract  consists 
in  the  non-delivery  there,  the  statute  gives  no  juris- 
diction (ff).  But  if,  though  the  voyage  be  to  a  foreign 
port,  the  goods  have  in  fact  been  carried  into  a  port  in 
England,  the  court  has  jurisdiction;  as,  where  the 
goods  were  intended  for  Dunkirk,  and  the  ship  by  stress 
of  weather  was  taken  into  Ramsgate,  and  there  the 
master  refused  either  to  go  on  to  Dunkirk  or  to  give 
delivery  at  Ramsgate  (A). 

The  case  of  T/w  Norway  determines  that  it  is  a  The  Act  ^yea 
breach  of  duty  or  of  contract,  bringing  the  case  within  case  of  with- 
the  Admiralty  jurisdiction,  for  the  master  of  a  ship,  formation; 
who  has  thrown  cargo  overboard,  and  who  retains  the 
cargo  for  payment  of  a   deposit   claimed   for  general 
average,  to  withhold  from  the  consignee  such  information 
as  will  enable  him,  not  merely  to  ascertain  for  himself 
whether  the  amount  of  deposit  claimed  is  reasonable, 
but  also  to  compute  his  own  counter-claim  for  jettison. 
It  is  likewise  such  a  breach  of  contract,  if  the  master  andmoaaeof 
insists  on  a  larger  deposit  than  the  difference  between  exceflmve 

deposit. 


(^)  Tht  Kasan,  Br.  &  L.  1. 

(A)  The  Bahia,  Br.  &  L.  61 ;  The 
Patna,  L.  E.  3  A.  &  E.  436 ;  and  see 
The  Pieve  Superiore,  L.  B.  4  Adm. 
170 ;  where  it  was  held  that  the  mere 
caUing  at  an  English  port  for  orders 
gave  jurisdiction,  so  that  the  ship 
could  be  arrested  on  subsequently 


coming  to  England  without  her  cargo. 
(Affirmed  in  P.  0. :  L.  E.  5  P.  0. 
482.)  This,  however,  does  not  give 
a  maritime  lien  on  the  ship ;  there- 
fore there  would  be  no  liability  in 
the  hands  of  a  subsequent  purchaser. 
(S.  C.  at  p.  491.) 
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his  claim  on  the  consignee  for  general  average,  and  the 
consignee's  counter-claim  on  the  ship  for  the  ship's  share 
of  the  loss  by  jettison  (t). 

Dr,  Lushington  in  this  case  laid  it  down  as  being 
the  duty  of  the  master,  when  he  demands  a  deposit  for 
general  average,  to  furnish  the  consignee,  besides  surveys 
and  other  proofs  of  loss,  and  the  particulars  of  the 
jettison,  with  "  some  memorandum  from  an  average 
adjuster  as  to  the  probable  amount  of  contribution  from 
the  cargo  for  the  general  average"  (k). 

In  The  Norway^ s  case,  one  "breach  of  duty"  alleged 
was,  that  the  grounding  which  necessitated  the  jettison 
arose  from  the  negligence  of  a  non-compulsory  pilot. 
The  judge  of  the  Admiralty  Court  held  that  this  was 
proved :  but  on  appeal  to  the  Privy  Council  the  judg- 
ment was  on  this  point  reversed,  and  the  jettison  was 
treated  as  a  general  average  (/).  This  average,  as  form- 
ing part  of  the  matter  in  litigation,  was  adjusted  in  the 
Admiralty  Registry. 
ALjppiication  It  docs  not  appear  from  any  reported  decision  that 

jettiflon.  the  mere  short-delivery  of  cargo,  if  resulting  from  jetti- 
son or  other  accident  of  navigation,  can  be  considered  as 
by  itself  constituting  such  a  "breach  of  contract"  as  to 
give  to  the  consignee  a  right  to  arrest  the  ship  under 
Admiralty  process,  for  the  mere  purpose  of  obtaining 
security  for  his  debt.  It  is  conceived,  however,  that  a 
refusal  on  the  part  of  the  master  to  pay  the  ship's  share 
of  the  general  average  when  demanded,  or  perhaps  his 
refusal  to  give  an  undertaking  not  to  quit  the  port  until 
the  debt  has  been  paid  or  secured,  or  the  making  of 
preparations  to  depart  before  doing  so,  might  be  held  to 
bring  the  case  within  the  terms  of  the  Act. 

(i)  Norioay,  in  P.  C,   Br.   &  L.  (k)  Norway y  Br.  &  L.  397-398. 

410-411.  (0  Br.  &  L.  407-408. 
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By  the  recent  County  Court  Admiralty  Act,  the 
County  Courts,  whenever  the  amount  claimed  does  not 
exceed  £300,  have  the  same  jurisdiction,  as  regards 
claims  of  this  nature,  which  is  possessed  by  the  High 
Court  of  Admiralty  (m). 


(m)  32  &  33  Vict.  c.  51.  The  very 
extensiye  j  urisdiction  apparently  con- 
ferred by  the  Act  has  been  held  to  be 
limited  to  such  cases  as  the  Admiralty 
Court  itself  would  haye  jurisdiction 
over.  {Simjfson  v.  Blues,  L.  R.  7 
C.  P.  290.)  See  also,  to  the  same 
effect,  The  Dowse,  L.  R.  3  Adm.  135  ; 
and  Cargo  ex  Argos,  L.  R.  3  Adm. 
568.  In  a  subsequent  case,  however, 
the  Judicial  Committee  of  Privy 
Council  laid  it  down  that  the  Admi- 
ralty jurisdiction  of  the  county  courts 
is  in  fact  more  extensive  than  the 


original  jurisdiction  of  the  Admiralty 
Court,  and  includes  aU  cases  which 
fall  within  the  comprehensive  words 
of  the  County  Court  Acts  of  1868 
and  1869— that  is  to  say,  to  "any 
claim  arising  out  of  any  agreement 
made  for  the  use  or  hire  of  any  ship, 
or  in  relation  to  the  carriage  of  goods 
in  any  ship,'*  up  to  the  amount  of 
£300.  And  this,  apparently,  must 
now  be  taken  to  be  the  law.  {Oaudet 
V.  Brown,  21  W.  R.  420.)  See  also 
Falcon,  3  P.  D.  196 ;  Glannihank,  2 
P.  D.  45. 


APPENDIX  A. 


THE  ROMAN  CIVIL  LAW. 

Those  portions  of  the  Digest  and  Institutes  of  Justinian  which  bear  on 
this  subject  are  brought  together  in  a  convenient  form,  and  illustrated  by 
copious  notes,  in  the  first  volume  of  M.  Fardessus's  ''Collection  de  Lois 
Maritim.es/'  from  which  the  following  extracts  are  taken.  For  con- 
venience of  reference,  I  have  arranged  the  topics,  so  as  to  follow  as 
nearly  as  possible  the  order  in  which  the  different  branches  of  the  subject 
have  been  treated  in  this  volume. 

Section  1.    what  losses  are  the  subject  of  qexeral  average. 


1.  Lege  Bhodia  cavetur,  ^'ut,  si 
levandae  navis  gratia  j actus  mer- 
cium  factus  esl,  omnium  contribu- 
tione  sarciatur  quod  pro  omnibus 
datum  est." 

2.  Si  conservatis  mercibus  dete- 
rior  facta  sit  navis,  aut  si  quid 
exarmaverit,  nulla  facienda  est  col- 
latio,  quia  dissimilis  earum  rerum 
causa  sit,  quae  navis  gratia  paren- 
tur,  et  earum  pro  quibus  mercedem 
aliquis  acceperit :  nam  et  si  faber 
incudem  vel  malleum  fregerit,  non 
imputaretur  ei  qui  locaverit  opus  : 
sed,  si  voluntate  vectorum,  vel 
propter  aliquem  metum,  id  detri- 
mentum  factum  sit,  hoc  ipsum 
sarciri  oportet. 


1 .  The  Ehodian  law  decrees  that, 
if  goods  are  thrown  overboard  to 
lighten  a  ship,  all  shall  make  good 
by  contribution  that  which  has  been 
given  for  all  (o). 

2.  If,  the  goods  being  preserved, 
the  ship  suffers  damage  or  loses 
any  of  her  tackling,  there  shall  be 
no  contribution,  there  being  no  dis- 
tinction between  things  provided 
for  the  use  of  the  ship  and  other 
things  for  which  a  man  receives 
hire  or  payment:  for,  if  a  smith 
breaks  his  anvil  or  hammer,  he 
cannot  charge  it  against  the  person 
who  employed  him  on  the  work. 
But  if  it  is  by  the  will  of  the  pas- 
sengers (&),  or  on  account  of  some 
danger,  that  this  damage  was  done, 
this  must  be  made  good  (c). 


{a)  Dig.  Lib.  14,  Tit.  2,  Fr.  1,  1  Pard.  104.  M.  Pardessus  ifl  of  opinion  that  this 
sentence  contains  all  that  the  Romans  really  borrowed  from  the  Rhodians  (Vol.  1, 
p.  23),  and  that  the  Khodians  in  turn  borrowed  it  from  the  Phcenicians  (Vol.  1, 
Intr.  xxix.). 

{b)  **  Vectorcs  "  may  be  translated  passengers  or  merchants  on  board.  The  context 
shows  that  there  were  sometimes  *'  vectores  sine  saroinft,"  passengers  who  had  no 
wares  ;  but  this  was  probably  exceptional.     (See  1  Pard.  105,  n.  3.) 

(<?)  Dig.  Lib.  14,  Tit.  2,  Fr.  2,  {  1,  1  Pard.  106. 
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3.  Cum  arbor,  aut  aliud  navis 
instrumentum,  removendi  commu- 
nis periculi  causa,  dejectum  est, 
contributio  debetur. 

4.  Arbore  caesa,  ut  navis  cum 
mercibus  liberari  possit,  aequitas 
contributionis  habebit  locum. 


5.  Si  navis  k  piratis  redempta  sit, 
Servius,  Ofilius,  Labeo,  omnes  con- 
ferre  debere  aiunt.  Quod  ver6 
praedones  abstulerint,  eum  perdere 
cujus  fuerit;  nee  conferendum  ei 
qui  suas  merces  redemerit. 


6.  Navis  onustae  levandae  causa, 
quia  intrare  flumen  vel  portum  non 
potuerat  cum  onere,  si  quaedam 
merces  in  scapham  trajectae  sunt, 
ne  aut  extra  flumen  periclitetur,  aut 
in  ipso  ostio  vel  portu,  eaque  scapba 
submersa  est,  ratio  haberi  debet 
inter  eos  qui  in  nave  merces  salvas 
habent,  cum  his  qui  in  scapba  per- 
diderunt,  proinde  tanquam  si  jactura 
facta  esset.  .  .  .  Contrd,  si  scapba 
cum  parte  mercium  salva  est,  navis 
periit,  ratio  haberi  non  debet  eorum 
qui  in  navi  perdiderunt,  quia  j  actus 
in  tributum  nave  salva  venit. 


3.  When  a  mast  or  other  appur- 
tenance of  the  ship  is  cut  down  for 
the  sake  of  removing  a  common 
danger,  contribution  is  due  (c?). 

4.  When  a  mast  is  cut,  that  the 
ship  with  the  goods  may  escape, 
the  equity  of  contribution  shall 
come  in  (<?). 

5.  If  a  ship  has  been  ransomed 
from  pirates,  Servius,  Ofilius,  Labeo, 
all  agree  that  there  should  be  a 
contribution.  But  what  the  robbers 
have  taken  away,  he  must  lose 
whose  property  it  was ;  nor  shall 
there  be  a  contribution  for  him  who 
has  ransomed  goods  of  his  own(/). 

6.  If,  for  the  purpose  of  lighten- 
ing a  laden  ship,  because  she  can- 
not enter  a  river  or  haven  with  her 
cargo  on  board,  some  of  the  goods 
are  transhipped  in  a  lighter,  to 
avert  danger  either  from  remaining 
outside  or  in  the  harbour  or  port 
itself,  and  if  the  lighter  is  sunk,  a 
contribution  shall  be  made  between 
those  who  have  their  goods  safe  in 
the  ship,  and  those  who  have  lost 
theirs  in  the  lighter,  just  as  if  there 
had  been  a  jettison. 

If,  on  the  other  hand,  the  lighter 
with  a  part  of  the  goods  is  saved, 
and  the  ship  perishes,  there  shall 
not  be  a  contribution  towards  the 
loss  of  those  in  the  ship,  on  the  plea 
that  a  jettison  would  have  been 
contributed  for  if  the  ship  had  been 
saved  (y). 


(rf)  1  Pard.  107. 
(e)  Ft.  6,  §  1 ;  1  Pard.  108. 
(/)  Ft.  2,  §  3  ;  1  Pard.  106. 
(^)  Pr.  4 ;  1  Pard.  107. 
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.  .  .  Quid  enim  interest,  jactci- 
tas  res  meas  amiserim,  an  nudatas 
deteriores  habere  coeperim  ?  Nam 
sicut  ei  qui  perdideiit  subvenitur, 
ita  et  ei  subveniri  oportet  qui  dete- 
riores propter  j  actum  res  habere 
coeperit. 


7.  Navis  ad  versa  tempestate  de- 
pressa,  ictu  f  uLninis  deustis  anna- 
mentis  et  arbore  et  antenna,  Hip- 
ponem'delata  est,  ibique  tumultu- 
ariis  armamentis  ad  praesens  com- 
paratis,  Ostiam  navigavit  et  onus 
integrum  pertulit.  Quaesitum  est 
an  hi  quorum  onus  f  uit,  nautae  pro 
damno  conf erre  debeant.  Eespondit 
non  deb  ere :  hie  enim  sumptus  in- 
struendae  magis  navis  quam  con- 
servandarum  mercium  gratia  f  actus 
est. 


8.  Cum  depressa  navis  aut  de- 
jecta esset,  quod  quisque  ex  ea 
suum  servasset,  sibi  servare  respon- 
dit,  tanquam  ex  incendio. 


.  .  .  What  difference  does  it 
make,  whether  by  a  jettison  I  lose 
my  goods,  or  by  an  exposure  of 
them  for  the  purpose  I  receive  them 
damaged  ?  As  he  who  loses  them 
is  compensated,  so  compensation 
should  be  made  to  him  who  re- 
ceives his  goods  damaged  by  reason 
of  the  jettison  (A). 

7.  A  ship  damaged  in  a  storm, 
her  mast  and  yard  having  been 
struck  by  lightning,  was  taken  into 
Hippo,  and  having  there  been 
equipped  for  the  occasion  with  tem- 
porary spars  and  gear,  performed 
her  voyage  to  Ostia  and  delivered 
her  cargo  undamaged.  The  ques- 
tion was  raised  whether  the  owners 
of  the  cargo  should  contribute  to- 
wards the  shipowner's  loss  :  and  it 
was  determined  that  they  should 
not :  for  these  expenses  were  in- 
curred rather  for  the  purpose  of 
refitting  the  ship  than  of  preserving 
the  cargo  (»). 

8 .  When  a  ship  is  sunk  or  wrecked, 
whatever  of  his  own  property  each 
owner  may  have  saved,  he  shall 
keep  for  himself,  as  if  rescued  from 
a  fire  {k). 


SbCTION  2.      COMPUTATION"  OF  LOSSES  AND  OONTaiBUTINQ  INTEBESTS. 


9.  Portio  autem  pro  aestimatione 
rerum  quae  salvae  sunt,  et  earum 
quae  amissae  sunt,  praestari  debet : 
nee  ad  rem  pertinet,  si  hae  quae 
amissae  sunt  pluris  venire  poterunt, 
quoniam  detrimenti,  non  lucri,  fit 


9.  An  apportionment  is  to  be 
made  according  to  the  valuation 
of  the  property  saved  and  of  that 
sacrificed :  nor  does  it  affect  the 
case  if  that  which  wa^  sacrificed 
might  have  been  sold  at  a  profit. 


(A)  Ft.  4,  {  2 ;  1  Paid.  108. 
(i)  Ft.  6 ;  1  Paid.  108. 
(k)  Ft.  7 ;  1  Pard.  108. 
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praestatio.  Bed  in  his  rebus  quarum 
nomine  conf erendum  eet,  aestimatio 
debet  haberi,  non  quanti  emptae 
fiint,  sed  quanti  venire  possunt. 


10.  Amissae  navis  damnum  colla- 
tionis  consortio  non  sarcitur  per 
eos  qui  merces  suas  naufragio  libe- 
raverunt ;  nam  hujus  aequitatem 
tunc  admitti  placuit,  cum  j  actus 
remedio  caeteris  in  communi  peri- 
culo,  salva  nave,  consultum  est. 


11.  Ciim  j  actus  de  nave  f  actus 
est;  et  alicujus  res  quae  in  navi  re- 
manserunt  deteriores  factae  sunt, 
videndum  an  conferre  cogendus  sit, 
quia  non  debet  duplici  damno  one- 
rari,  et  coUationis,  et  quod  res  de- 
teriores factae  sunt.  Sed  defen- 
dendum  est,  hunc  conferre  debere 
pretio  praesente  renmi:  itaque, 
verbi  gratia,  si  vicenum  merces  duo- 
rum  fuerunt,  et  alterius  asparg^ne 
decem  esse  coeperunt,  ille  cujus  res 
integrae  sunt,  pro  yiginti  conferat, 
bic  pro  decem. 


Potest  tamen  dici  etiam  ilia 
sententia,  distinguentibus  nobis  de- 
teriores ex  qua  causa  factae  sunt ; 
id  est,  utn\m  propter  jacta  nudatis 
rebus  damnum    secutum    est,    an 


since  tbe  compensation  is  made  for 
loss  sustained,  not  for  expected 
gain.  But  for  the  contributing 
yalues  the  estimate  is  to  be  taken, 
not  on  what  they  cost,  but  on  what 
they  might  have  been  sold  for  (/). 

10.  If  a  ship  is  cast  away,  the 
loss  shall  not  be  borne  by  a  contri- 
bution on  the  part  of  those  who 
have  rescued  their  goods  from  the 
sliipwreck ;  for  this  equitable  right 
is  only  admissible  when  a  jettison 
has  been  purposely  made  for  rescu- 
ing the  remainder  in  a  common 
danger,  and  when  the  ship  is 
saved  (m). 

11.  When  a  jettison  has  been 
made  from  a  ship,  and  some  of  the 
goods  remaining  in  the  ship  are 
damaged,  it  is  to  be  considered 
whether  the  owner  of  those  goods 
shall  be  compelled  to  contribute, 
seeing  that  he  should  not  be  bur- 
dened with  a  double  loss,  both  of 
the  contribution  and  of  the  damage 
done  to  his  goods.  The  right  view 
is,  that  he  should  contribute  upon 
the  present  value  of  his  goods: 
thus,  for  example,  if  two  men  had 
goods  each  worth  twenty,  and  one 
by  wetting  was  brought  to  the  value 
of  ten,  he  whose  goods  are  sound 
should  contribute  on  twenty,  the 
other  on  ten. 

In  giving  this  judgment,  how- 
ever, a  distinction  should  be  made 
according  to  the  cause  of  the  dete- 
rioration ;  that  is,  whether  the 
damage  to  the  goods  arose  from 


(/)  Fr.  2,  §  4  ;  1  Paid.  106. 
(m)  Pp.  6  ;  1  Pard.  108. 
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yero  alia  ex  causa,  veluti  quod 
alicubi  jacebant  merces  in  angulo 
aliquo,  et  unda  penetravit;  tunc 
enim  conf  eire  debebit :  an  ex  priore 
causa,  collationis  onus  pati  non  de- 
bet, quia  j actus  etiam  bunc  laesit. 
Adbuc  numquid  et  si  aspargine 
propter  j  actum  res  deteriores  factae 
sunt?  Sed  distinctio  subtilior  ad- 
hibenda  est,  quid  plus  sit  in  damno, 
an  in  collatione:  si,  verbi  gratia, 
bae  res  viginti  f  uerunt,  et  collatio 
quidem  f  acit  decern,  damnum  autem 
duo ;  deductoboc  quod  damnum  pas- 
sus  est,  reliquum  conf  erre  debeat  ? 
Quid  ergo,  si  plus  in  damno  erit 
qudm  in  collatione,  utputa  decem 
aureis  res  deteriores  factae  sunt, 
duo  autem  collationis  sunt  ?  Indu- 
bitat^  utrumque  onus  pati  non  de- 
bet. Sed  hie  videamus  num  et 
ipsi  conf  erre  oporteat :  quid  enim 
interest,  &c. 


12.  Si  nayis  quae  in  tempestate 
jactu  mercium  unius  mercatoris 
leyata  est,  in  alio  loco  submersa  est, 
et  aliquorum  mercatorum  merces 
per  urinatores  extractae  sunt  data 
mercede,  rationem  haberi  debere 
ejus  cujus  merces  in  nayigatione 
leyandae  nayis  causa  jactae  sunt,  ab 
bis  qui  postea  sua  per  urinatores 
aeryayerunt,  Sabinus  aeque  respon- 


their  baying  been  exposed  on  ac- 
count of  the  jettison,  or  from  some 
other  cause,  such  as,  that  the  goods 
were  stowed  in  some  corner  where 
the  water  penetrated  :  in  the  latter 
case,  they  should  contribute ;  in  the 
former  case  they  should  be  relieyed 
from  this  burden,  since  their  owner 
is  himself  a  sufferer  by  the  jettison. 
Again,  how  if  it  is  by  wetting  on 
account  of  the  jettison  that  the 
goods  were  damaged  ?  Here  a 
more  subtle  distinction  is  to  be 
drawn,  as  to  which  is  most,  the 
damage  or  the  contribution.  If, 
for  instance,  these  goods  were  worth 
twenty,  and  the  contribution  would 
make  ten,  but  the  damage  two ;  de- 
ducting from  this  yalue  the  amount 
of  the  damage,  should  the  remainder 
contribute  ?  How,  again,  if  the 
damage  is  more  than  the  contribu- 
tion :  suppose  the  goods  to  be  de- 
teriorated by  ten  pounds,  while  the 
contribution  is  two  ?  Undoubtedly 
the  owner  ought  not  to  bear  both 
burdens.  But  here  we  haye  to  see 
whether  contribution  should  not  be 
made  to  him :  for  what  difference 
does  it  make,  &c.   {Antey  No.  6.)  (w). 

12.  If  a  ship,  which  in  a  tempest 
has  been  relieyed  by  the  jettison  of 
one  man's  goods,  shall  afterwards 
in  another  place  be  sunk,  and  the 
goods  of  some  merchants  are  brought 
up  by  diyers  for  a  stated  reward,  it 
is  rightly  held  by  Sabinus  that  he 
whose  goods  were  jettisoned  to  saye 
the  ship  is  entitled  to  contribution 
from  those  who  afterwards  recoyered 


(n)  Fr.  4,  {  2  ;  1  Pard.  108.  The  distinctions  here  suggested  seem  to  indicate  that 
the  simple  remedy  for  all  these  difficulties  now  universal,  yiz.,  the  hring^g  in  the 
amount  made  good  as  a  contributor,  had  not  at  this  time  suggested  itself. 
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dit :  eorum  vero  qui  ita  seiraverunt, 
invicem  rationem  haberi  non  debere 
ab  eo  qui  in  navigatione  j  actum 
fecit,  si  quaedam  ex  his  mercibus 
per  urinatores  extractae  sunt ; 
eorum  enim  merces  non  possunt 
yideri  servandae  navis  causa  jactae 
esse,  quae  periit. 


13.  Cum  in  eadem  naye  yaria 
merdum  genera  oomplures  merca- 
tores  coegissent,  praetereaque  multi 
yectores  servi  liberique  in  ea  navi- 
garent,  tempestate  grayi  orta,  ne- 
cessario  j  actura  facta  erat.  Quaesita 
deinde  sunt  haec:  an  omnes  jac- 
turam  praestare  oporteat ;  et  si  qui 
tales  merces  imposuissent  quibus 
nayis  non  onoraretur,  yelut  gemmas, 
margaritaS)  et  quae  portio  prae- 
standa  est ;  et  an  etiam  pro  liberis 
capitibus  dari  oporteat,  et  qua  ac- 
tione  ea  res  expediri  possit.  Placuit, 
omnes  quorum  interfuisset  jacturam 
fieri  conf  erre  oportere,  quia  id  tri- 
butum  ob  seryatam  rem  deberent, 
itaque  dominum  etiam  nayis  pro 
portione  obligatum  esse ;  jacturae 
Bummam  pro  rerum  pretio  distribui 
oportet ;  corporum  liberorum  aesti- 
mationem  nullam  fieri  posse ;  ex 
conducto  dominos  rerum  amissarum 
cum  nauta,  id  est,  cum  magistro, 
acturos.  Itidem  agitatum  est  an 
etiam  vestimentorum  cuj  usque  et 
annulorum  aestimationem  fieri  opor- 
teat; et  omnium  yisum  est,  nisi  si 
qua  consumendi  causa  imposita 
forent,  quo  in  numero  essent  cibaria, 
eo  magis,  quod,  si  quando  ea  defe- 


theirs  by  means  of  diyers :  but,  on 
the  other  hand,  that  there  shall  be 
no  contribution  from  him  whose 
goods  had  been  jettisoned  towards 
those  whose  goods  were  rescued  by 
the  diyers;  for  these  last  goods 
cannot  be  said  to  haye  been  cast 
out  for  the  sake  of  preserying  the 
ship  which  perished  (o). 


13.  Where  in  the  same  ship  a 
number  of  merchants  had  shipped 
yarious  kinds  of  goods,  and  also 
many  passengers,  slayes  and  free, 
were  on  board,  a  yiolent  storm  hay- 
ing arisen,  it  was  necessaiy  to  make 
a  jettison.  Hereupon  the  following 
questions  arose  :  whether  all  should 
take  part  in  the  contribution? 
whether  those  who  had  on  board 
such  goods  as  were  no  burden  to  the 
ship,  as  gems  or  pearls,  should  con- 
tribute, and  if  so,  in  what  propor- 
tions; whether  the  liyes  even  of 
freemen  should  be  taken  account 
of ;  and  in  what  form  of  action  the 
matter  should  be  settled  ?  It  was 
determined,  that  all  to  whose  in- 
terest it  was  that  the  jettison  should 
be  made  should  contribute,  because 
they  owed  this  ransom  on  account 
of  their  property  preserved ;  there- 
fore that  the  master  of  the  ship  was 
likewise  bound  for  his  proportion ; 
that  the  amount  of  the  jettison 
should  be  distributed  rateably  on 
the  values  of  the  property;  that 
freemen's  lives  could  have  no  value 
set  upon  them ;  that  the  owners  of 
the  goods  cast  over  must  proceed 
against  the  master  of  the  ship  ex 


(o)  Ft.  4,  {  1 ;  1  Pard.  107. 
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cerint  in  navigationem,  quod  quis- 
que  haberet  in  commune  conf  erret. 


14.  Servorum  quoque  qui  in  mare 
perierunt,  non  magis  aestimatio 
f acienda  est,  quam  si  qui  aegri  in 
nave  decesserint,  aut  aliqui  sese 
praecipitaverint. 

15.  Si  res  quae  jactae  sunt  appa- 
ruerint,  exoneratur  collatio:  quod 
si  jam  contributio  facta  sit,  tunc  hi 
qui  solverint  agent  ex  locato  cum 
magistro,  ut  is  ex  conducto  experi- 
atur,  et  quod  exegerit  reddat. 


Bes  autem  jacta  domini  manet, 
nee  fit  apprehendentis,  quia  pro 
derelicto  non  habetur. 


conducto  {p).  At  the  same  time  it 
was  discussed  whether  the  wearing 
apparel  and  rings  of  those  on  board 
were  to  be  valued ;  and  it  was  de- 
termined that  eyerything  should, 
except  such  things  as  were  put  on 
board  in  order  to  be  consumed, 
under  which  head  came  provisions; 
and  this  so  much  the  more  because, 
in  case  of  deficiency  while  at  sea, 
whatever  each  one  had  was  brought 
into  the  common  stock  (g). 

14.  As  for  slaves  who  perished  in 
the  sea,  no  greater  valuation  is  to 
be  set  on  them  than  if  they  had 
died  of  disease  on  shipboard,  or  had 
thrown  themselves  into  the  sea  (r). 

15.  If  goods  which  have  been 
jettisoned  are  recovered,  the  contri- 
bution is  discharged:  but  if  the 
contribution  has  already  been  made, 
then  those  who  have  paid  it  may 
proceed  ez  locato  against  the  mas- 
ter, that  he  may  take  his  course  ex 
conducto,  and  refund  what  he  had 
demanded  («). 

The  goods  jettisoned  however 
remain  the  property  of  their  first 
owners,  for  they  are  not  to  be  treated 
as  derelict  (/). 


Section  3.    bemebies  anb  mode  of  frocedube. 


16.  Si,  laborante  nave,  j actus 
f actus  est,  amissarum  mercium 
domini,  si  mercedes  vehendas  loca- 
verant,  ex  locato  cum  magistro  navis 


16.  If,  when  the  ship  is  labouring, 
a  jettison  has  been  made,  the  owners 
of  the  goods  sacrificed,  if  they  have 
been  shipped  for  carriage,  should 


(p)  See  note  (m),  p.  358. 

(q)  Ft.  2,  J  2 ;  1  Pard.  105—106. 

(r)  Er.  2,  §  6 ;  1  Pard.  106. 

{$)  Fr.  2,  }  7  ;  1  Paid.  107. 

(0  Pr.  2,  §  8 ;  1  Pard.  107 ;  see  also  Fr.  8  ;  1  Pard,  109. 
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agere  debent ;  is  deinde,  cum  reli- 
quis,  quorum  meroes  salvae  sunt, 
ex  conducto,  ut  detrimentum  pro 
portione  communicetur,  agere  potest. 
Servius  quidem  respondit,  ex  locato 
agere  cum  magistro  navis  deb  ere, 
ut  caeterorum  vectorum  merces 
retineat,  donee  portionem  damni 
praestent.  Imo,  otsi  retineat  merces 
magister,  ultrb  ex  locato  habiturus 
est  actionem  cum  yectoribus :  quid 
enim  si  vectores  sint  qui  nullas 
sarcinas  babeant?  Plane  conmiodius 
est,  si  sint,  retinere  eas.  At  si  non, 
[et]  totam  navem  conduxerit,  ex 
conducto  aget,  sicut  yectores  qui 
loca  in  nave  conduxerunt :  aequissi- 
mum  enim  est  commune  detrimen- 
tum fieri  eorum  qui,  propter  amissas 
res  aliorum,  consecuti  sunt  ut  merces 
suas  salvas  haberent. 


1 7.  Si  quis  ex  vectoribus  solvendo 
non  est,  hoc  detrimentum  magistri 
navis  non  erit :  nee  enim  fortunas 
cuj  usque  nauta  excutere  debet. 


proceed  ex  locato  against  the  master; 
who  can  then  proceed  against  the 
others,  whose  goods  are  safe,  ex 
conducto  (u),  that  the  loss  may  be 
distributed  proportionally.  Servius, 
however,  is  of  opinion  that  they 
should  proceed  ex  locato  against  the 
master  of  the  ship,  that  he  may 
retain  the  goods  of  the  other  mer- 
chants, imtil  they  have  paid  their 
share  of  the  loss.  Tes,  but  though  the 
master  may  retain  the  goods,  there 
must  likewise  be  a  right  of  action 
against  the  merchants  {vectores: 
see  note  (i),  p.  35 1 ),  ex  locato  {x) :  for 
how  if  there  are  merchants  who 
have  no  goods  on  board  ?  Clearly 
it  is  more  convenient,  if  there  are 
any,  to  retcdn  them.  But  if  not, 
and  if  he  has  freighted  the  whole 
ship,  let  him  proceed  ex  conducto, 
as  on  passengers  who  have  hired 
places  in  a  ship :  for  it  is  most  equit- 
able that  the  loss  should  fall  in 
common  amongst  those  who,  by 
means  of  the  sacrifice  of  other  per- 
sons* property,  have  succeeded  in 
obtaining  their  own  in  safety. 

17.  If  any  of  the  merchants  is  in- 
solvent, this  loss  must  not  fall  on 
the  captain ;  for  a  sailor  cannot  be 
expected  to  hunt  out  each  man's 
stability. 


(m)  Locator  is  he  who  lets  his  ship,  or  room  in  it,  on  hire  ;  conductor^  he  who  engages 
to  pay  for  the  use ;  hence  the  actio  ex  locato,  is  a  suit  against  the  master  or  owner  of  the 
ship,  to  enforce  the  obligations  undertaken  by  him  in  letting  his  ship ;  the  actio  ex 
condwto  iu  by  the  master  against  the  merchants,  to  enforce  the  duties  which  this  con- 
tract imposes  upon  them.     (Sandars,  Inst.  Just.  457.) 

(x)  This  apparently  should  be  ex  conducto.  Instances  of  this  confusion,  says  Par- 
dessus,  are  not  uncommon  in  the  Boman  law.     (1,  106,  n.  2.) 
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CONSOLADO    DEL   MAEE. 

It  may  be  convenient  in  tluB  place,  before  passing  from  classical  to 
modern  times,  to  give  some  brief  account  of  a  remarkable  treatise, 
written  in  the  Homance  dialect,  and  occupying  a  sort  of  intermediate 
place, — the  Gonsolado  or  Consulate  of  the  Sea.  There  is  great  uncer- 
tainty as  to  the  date,  or  even  country,  of  the  treatise,  but  it  may  be 
reasonably  conjectured  to  be  of  Spanish  origin,  and  certainly  not  later 
than  the  end  of  the  1 3th  century.  Its  title  would  seem  to  imply  that  it 
was  written  for  the  guidance  of  the  Consuls,  who,  from  very  early  times, 
exercised  maritime  jurisdiction  throughout  Europe.  Its  provisions  un- 
doubtedly became  the  basis  of  the  laws  actually  in  force  tliroughout 
Europe  (o).  The  first  forty-two  chapters  refer  to  the  election  of  the 
judges  of  the  Consular  Court  of  Yalencia,  and  the  procedure  before 
them.  To  these  judges  a  special  jurisdiction  for  maritime  commerce  was 
granted,  in  1283,  by  Eaug  Pedro  III.,  for  the  city  of  Yalencia.  Later 
on,  in  No.  43,  is  found  a  statute  made  for  the  Island  of  Majorca,  by 
James  I.  of  Spain,  who  died  in  1275.  After  these,  and  some  tabular 
matter,  follows  the  Consolado  proper,  the  first  chapter  of  which  is  nimi- 
bered  46.  M.  Fardessus  found  the  missing  chapter  in  a  manuscript  copy 
in  the  Royal  Library  in  Paris.  This,  however,  leaves  it  open  to  con- 
jecture that  the  veritable  Consolado  may  have  been  a  separate  and 
possibly  much  older  work,  written  by  a  private  person,  and  adopted — 
very  much  as  the  laws  of  Oleron  were  written  into  our  Black  Book  of  the 
Admiralty — for  the  guidance  of  the  judges  of  this  newly-constituted 
Spanish  Court.  This  is  confirmed  by  the  character  of  the  contents. 
This  number  46  begins  as  follows : — Act  comencen  les  bones  costumes  de 
la  mar:  ''Thus  begin  the  good  customs  of  the  sea."  It  continues: 
''  Here  are  the  g^d  establishments  and  the  good  customs  which  have  to 
do  with  the  sea,  which  learned  men  who  have  gone  through  the  world 
began  to  give  to  our  ancestors ;  which  they  did  by  books  of  knowledge 
of  the  good  customs.     In  the  which  we  can  find,  what  the  master  of  the 

(a)  2  Pard.  1—2. 
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fillip  should  do  to  the  merchant,  and  to  the  mariner,  and  to  the  pilgrims 
or  to  any  other  man  who  shall  go  in  the  ship ;  and  also  what  the  mer- 
chant should  do  to  the  master  of  the  ship,  and  the  mariner  to  the  master 
of  the  ship  or  boat,  and  the  pilgrims  likewise.  For  pilgrim  {pelegrt) 
is  called,  every  man  who  ought  to  pay  freight  for  his  person  and  not  for 
goods  "  (6). 

Then  follows  a  detailed  and  very  curious  set  of  directions  for  one  who 
intended  to  build  a  ship,  detailing  the  steps  to  be  taken  from  the  very 
beginning.  It  is  in  many  respects  remarkably  similar  to  the  most  modem 
system  of  proceeding  in  setting  on  foot  a  single-ship  company  for  a 
valuable  iron  or  steel  steamship,  to  be  held  in  shares,  with  preference  or 
debenture  stock.     This  part  of  the  subject  is  touched  upon  in  Chap.  VJLL. 

The  projector,  after  drawing  out  his  scheme  determining  the  length, 
breadth,  and  tonnage  of  his  intended  ship,  how  much  he  will  take  him- 
self, and  into  how  many  shares  he  will  divide  her,  is  to  bring  her  out 
among  his  friends,  or,  as  we  should  say,  put  her  on  the  market.  When 
this  is  happily  arranged,  and  the  ship  built  and  laden  with  merchandize, 
there  go  on  board  the  projector,  builder,  managing  owner,  and  usually 
shipmaster,  all  in  one ;  the  part-owners  {personers)j  and,  apparently  as 
a  matter  of  course,  the  prestaddrs,  creditors,  or  those  who  have  supplied 
what  was  wanting  of  capital  for  the  building  or  outfit ;  and  with  them 
the  owners  of  the  cargo  and  the  pilgrims  or  passengers.  The  ship  was 
not  trusted  alone  by  anybody  concerned.  Then  follows  an  account  of 
the  voyage,  and  the  things  to  be  done,  whether  the  voyage  is  prosperous 
or  adverse.  Under  the  latter  head  follows  a  good  deal  concerning  general 
average ;  but  not  a  word  about  insurance,  this  latter  contract  not  having 
at  that  time  been  invented. 

From  this  sketch  of  the  contents  of  the  Consolado,  it  is  easy  to 
understand  the  conclusion  of  M.  Pardessus,  that  the  Consolado  was  not 
a  law  or  body  of  laws  authoritatively  laid  down,  but  a  mere  treatise, 
compiled,  no  doubt,  with  great  learning  and  good  sense,  but  not  always 
quite  sharply  distinguishing  established  customs  from  what  the  author 
has  adopted  for  himself  a^  right  according  to  the  nature  of  things  (c). 

(b)  2  Paid.  49. 

(e)  *<The  Consolado,"  says  Pardessus,  '^more  extended  than  the  compilation  of 
Oleron,  offering  to  the  navigators  of  the  Mediterranean  a  remme  of  the  laws  which  each 
of  them  practised  in  his  own  country,  more  complete  than  any  of  these  laws,  since  it 
borrowed  from  each  what  was  wanting  in  the  others,  and  constituted  them  a  whole, 
must  have  been  appreciated,  sought  after,  and  by  the  sole  authority  of  good  sense  and 
wisdom,  haye  served  as  a  gpuide  in  the  commercial  tribunals.  This  it  is  which  explains 
the  eagerness  with  which  editions  of  it  were  multiplied  after  the  invention  of  printing." 
(2  Pard.  20.) 
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THE    LAW    OF    FEANCE. 

France,  as  the  country  to  which  we  owe  the  laws  of  Oleron,  the  Guidon, 
and  the  Ordonnance  of  Louis  XIV.,  not  to  mention  the  great  com- 
mentaries of  Yalin,  Emerigon,  and  Fothier,  and  as  having  thus  taken 
the  lead  in  the  principal  developments  of  maritime  law  in  Europe,  cer- 
tainly deserved  the  foremost  place  amongst  modem  systems  of  general 
average ;  though  it  may  well  he  questioned  whether  the  present  Code, 
having  undergone  little  or  no  alteration  in  the  matter  of  general  average 
since  the  time  of  the  First  Napoleon,  is  not  now  ripe  for  revision. 

The  French  law  is  regulated  by  the  Code  de  Commerce,  of  which 
the  passages  bearing  on  the  subject  are  as  follows : — 


TIT.  XL    DES  A  VARIES. 

§  397.  Toutes  depenses  extraor- 
dinaires  faites  pour  le  navire  et  les 
marchandises,  conjointement  ou  se- 
par6ment. 

Tout  dommage  qui  arrive  au  na- 
vire et  aux  marchandises,  depuis 
leur  chargement  et  depart  jusqu'd 
leur  retour  et  d6chargement, 

sent  r6put68  avaries. 

§  398.  A  defaut  de  conventions 
speciales  entre  toutes  les  parties, 
les  avaries  sent  reglees  conforme- 
ment  aux  dispositions  ci-apr^s. 

§  399.  Les  avaries  sent  de  deux 
classes,  avaries  grosses  ou  com- 
munes, et  avaries  simples  ou  parti- 
ouliSres. 


TIT.  XL    AVERAGE, 

§397.  All  extraordinary  expenses 
incurred  on  account  of  the  ship  and 
the  goods,  jointly  or  severally, 

All  damage  which  happens  to  the 
ship  and  the  goods,  from  the  load- 
ing and  departure  to  the  arrival  and 
discharge, 

are  accounted  average. 

§  398.  In  the  absence  of  special 
stipulations  between  all  the  parties, 
average  is  to  be  governed  by  the 
following  rules : — 

§  399.  Average  is  of  two  kinds : 
gross  or  general  average,  and  simple 
or  particular  average. 
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§  400.  Sont  ayaries  commimes, 

1.  Lea  choses  doim^es  par  com- 
positioii  et  &  titre  de  rachat  du  na- 
vire  et  des  marchandiBes ; 

2.  Celles  qui  sont  jet6efi  d  la  mer ; 

3.  Les  cables  ou  mats  rompus  ou 
coupes ; 

4 .  Les  ancres  et  autres  eff ets  aban- 
donnas  pour  le  salut  commun ; 


§  400.  To  general  average  belong, 

1.  Things  given  by  way  of  com- 
position or  ransom  for  the  ship  and 
the  goods; 

2.  Those  thrown  into  the  sea ; 

3.  Cables  or  masts  broken  or  cut 
away  (a) ; 

4.  Anchors  and  other  articles  aban- 
doned for  the  common  safety  (5) ; 


(a)  On  this  head  Ulrich  (p.  12S)  writes  as  follows : — *'  General  average  extends  not 
only  to  sails  and  masts  cnt  awaj  or  volantarily  destroyed,  and  to  all  rigging  and  taokle 
they  drag  with  them,  but  also  to  the  damage  they  may  cause  by  falling  on  deck. 
(Treatise  on  Marine  Insurance,  &c.,  by  Cauvet,  ii.  p.  119.) 

'*  When  a  mast  falls  accidentally,  it  is  generally  thrown  overboard  with  its  rigging. 
The  mast  may  have  lost  its  value,  but  the  rigging  has  retained  a  very  large  portion  of 
its  value.  Often,  also,  it  happens  that  the  tackle  in  which  the  mast  has  got  entangled 
has  to  be  cut  away.  These  things  only  occur  when  there  is  a  violent  storm  raging,  so 
as  to  break  the  mast.  At  such  times  it  is  necessary  that  there  shall  be  no  obstruction 
in  the  way  of  handling  the  ship,  and  it  is  impossible  to  detac:h  the  shrouds  or  rigging 
to  save  them,  so  they  must  go  overboard.  That  is  a  sacrifice  required  for  the  common 
safety,  because  the  remaining  in  a  condition  in  which  the  ship  could  not  easily  be 
handled,  might  involve  the  loss  of  everything  in  such  perilous  weather.  Therefore, 
loss  of  shrouds  and  rigging  cut  away  and  thrown  over  are  admitted  into  general  average 
upon  their  estimated  value.     (Cauvet,  ii.  pp.  119,  120  ;  and  see  Qourlie,  p.  185.) 

**  It  being  decided  C/v^r)  that  the  voluntary  carrying  of  a  press  of  sail  to  get  off  the 
coast  and  avoid  the  loss  of  ship  and  cargo,  constitutes  a  sacrifice  made  in  the  common 
interest,  the  consequences  of  which  may  class  as  general  average  on  ship  and  cargo ; 
we  may  then  place  to  general  average : — 1st.  Fees  paid  to  a  pilot  detained  on  board  by 
reason  of  carrying  the  pre^s  of  sail.  2nd.  Any  damage  suffered  by  the  ship  in  her  sails, 
rigging,  or  hull  in  ifo  doing.  In  cases  where  the  volimtary  press  of  sail  has  caused  a 
leak,  any  deterioration  to  cargo  by  the  entrance  of  water  into  the  hold  must  be  admitted 
in  general  average  on  a  proportion  according  to  the  circumstanoes.     (Droz.  ii.  p.  66.) 

*'  The  carrying  a  press  of  canvas  or  any  extraordinary  settiDg  of  sail,  when  done  to 
avoid  a  danger,  as  for  instance  to  escape  a  coast  or  rock,  and  done  after  deliberation, 
may  be  considered  general  average,  together  with  all  the  damage  which  is  in  conse- 
quence of  it.  But  it  would  be  quite  otherwise  if  the  press  of  sail  took  place,  not  to 
make  a  necessary  deviation,  but  to  g^et  into  the  port  of  destination,  or  unless  it  was 
proved  that  the  danger  was  imminent,  and  no  other  manoeuvre  possible.  (E.  G. 
Hochster,  p.  966.)"— (Ulrich,  p.  12S.) 

(b)  *'  The  captain  should,  if  possible,  fasten  a  buoy  rope  or  buoy  to  the  abandoned 
anchor  to  mark  the  place  to  find  it  again.  The  omission  of  this  precaution,  had  it  been 
possible,  will  prevent  his  applying  afterwards  for  a  contribution.  (Droz.  ii.  p.  67.)" — 
(Ul.  p.  128.) 
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5.  Les  dommages  occasioiin6s  par 
le  jet  aux  marchandises  resides  dans 
le  navire ; 

6.  Les  pansement  et  nourriture 
des  matelots  blesses  en  defendant  le 
navire,  les  loyer  et  nourriture  des 
matelots  pendant  la  detention,  quand 
le  navire  est  arrete  en  voyage  par 
ordre  d'une  puissance,  et  pendant 
les  reparations  des  dommages  volon- 
tairement  soufPerts  pour  le  salut 
commun,  si  le  navire  est  afiPr6t6  au 
mois; 

7.  Les  frais  du  dechargement 
pour  alleger  le  navire  et  entrer  dans 
un  havre  ou  dans  une  riviere,  quand 
le  navire  est  contraint  de  le  faire 
par  tempete  ou  par  la  poutsuite  de 
I'ennemi ; 

8.  Les  frais  faits  pour  remettre 
d  flot  le  navire  echoue  dans  I'inten- 
tion  d'eviter  la  perte  totale  ou  la 
prise; 


5 .  Damage  occasioned  by  the  j  et  • 
tison  to  the  goods  which  remain  in 
the  ship  (c) ; 

6.  The  cost  of  curing  and  board- 
ing seamen  wounded  in  defending 
the  ship  {d),  the  wages  and  victuals 
of  seamen  during  the  detention, 
when  the  ship  is  arrested  on  her 
voyage  by  State  authority,  or  dur- 
ing the  repair  of  damage  volun- 
tarily suffered  for  the  common 
safety,  if  the  ship  is  freighted  by 
the  month  ; 

7.  The  cost  of  discharging  the 
cargo  to  lighten  the  ship  and  enter 
a  harbour  or  river,  when  the  ship  (c) 
is  compelled  to  do  so  by  reason  of 
storm  or  enemy's  pursuit ; 


8.  Expenses  incurred  to  float  a 
ship  which  has  been  stranded  with 
the  intention  of  avoiding  total  loss 
or  capture  (/) ; 


{e)  **  There  is  ground  for  contribution  not  only  on  account  of  the  loss  of  the  goods 
jettisoned,  but  also  for  the  loss  caused  by  the  jettison  either  to  the  ship  or  to  goods 
which  have  not  been  thrown  over.  General  average  includes  damage  caused  to  the 
remainder  of  the  cargo  by  the  operation  of  jettison,  particularly  by  the  introduction  of 
water  into  the  hold.  All  damage  done  by  the  water  during  the  storm,  and  before  the 
jettison  was  resolved  on,  is  particular  average.  How  much  of  the  damage  is  attri- 
butable to  a  cause  before  the  jettison,  and  how  much  to  its  consequences,  must  be 
determined  by  the  courts.     (Droz.  ii.  p.  43.)" — (Ul.  p.  129.) 

(d)  **  If  a  ship  in  todeavouring  to  escape  sustains  losses  which  are  not  voluntary,  these 
go  to  particular  average  (p.  36)." — (Ul.  p.  129.) 

(e)  "  If  the  necessity  for  discharging  into  lighters  arises  from  being  overloaded,  the 
loss  resulting  from  the  captain's  fault  must  be  borne  by  the  owner  of  the  goods,  with 
liberty  to  recover  from  the  captain.     (Caen,  Nov.  24,  1857.)*'— (Ul.  p.  129.) 

(/)  **  If  one  took  paragraph  8  of  Art.  400  literally,  the  cost  of  getting  a  ship  afloat 
would  only  be  general  average  in  case  the  running  aground  had  been  done  in  order  to 
avoid  total  loss  or  capture.  In  jurisprudence,  however,  the  expense  of  floating  a 
laden  ship  after  grounding,  whether  the  grounding  were  accidental  or  voluntary,  is 
almost  invariably  classed  as  general  average.     (Cauvet,  ii.  p.  130.) 

**  A  voluntary  stranding  effected  in  order  to  avoid  imminent  peril  is  evidently  general 
average.  The  fact  that  the  sacrifice,  voluntarily  made  for  the  common  safety,  was  the 
only  means  of  getting  the  ship  out  of  danger,  does  not  prevent  the  consequent  damage 
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Et,  en  general,  les  donunages 
soufFerts  volontairement  et  les  de- 
penses  faites  d'apr^s  d61iberations 
motiy6es,  pour  le  bien  et  salut  com- 
mun  du  navire  et  des  marchandiseB, 
depuis  leur  chargement  et  depart 
jusqu'd  leur  retour  et  dechargement. 


And,  in  general,  damage  volun- 
tarily sustained  and  expenses  in- 
curred after  express  deliberation, 
for  the  common  good  and  safety  of 
tbe  ship  and  cargo,  from  their  load- 
ing and  departure  to  their  arrival 
and  discharge  (^). 


(t 


It 


(( 


(f 


from  having  the  character  of  yoluntary  damage  and  constitnting  general  average. 
Thus  general  average,  in  consequence  of  voluntary  stranding,  indudee — Ist.  The 
damage  suffered  by  the  cargo,  and  the  extra  expense  of  the  salvage;  2nd.  Those 
losses,  injuries,  and  expenses  which  proceed  immediately  and  directly  from  purposely 
running  ashore  for  Hie  common  good  and  safety.     (Diet.  Univ.  Caumont,  p.  403.) 

*'  If  the  efforts  made  and  the  measures  taken  prove  fruitless  and  the  ship  is  lost,  all 
is  particular  average,  and  the  costs  of  salvage  are  divided  into  two  classes,  one  as 
particular  average  to  the  ship,  the  other  to  the  cargo,  according  as  each  has  individually 
profited  by  them.     (Cauvet,  ii.  p.  131.) "— (Ul.  p.  130.) 

**  The  damage  to  the  vessel's  hull  below  water  is  in  Bordeaux  rejected,  while  that 
received  above  the  water-line  is  admitted  in  contribution. 

**  In  Brest  it  is  also  rejected  when  under  water.  In  Boulogne  no  damage  to  the 
vessers  hull  is  allowed,  save  where  the  stranding  is  voluntary."     (Gourlie,  p.  147.) 

(ff)  **  (a)  Of  other  damage  done  voluntarily  to  ship  or  goods. — Are  General  Af?erag$ : — 

1.  Damage  caused  by  the  fouling  of  planks  in  effecting  the  jettison. 

2.  Damage  caused  by  openings  made  in  the  bulwarks  to  let  out  water. 

3.  Damage  suffered  voluntarily  to  avoid  collisionB. 

4.  Damage  in  consequence  of  getting  under  sail  {appareillage)^  after  delibe- 
ration for  tbe  common  safety. 

*^  5.  Anchors,  chains,  and  cables,  slipped  for  the  conmion  safety  with  buoy 
ropes  and  buoys,  to  hasten  the  getting  under  sail,  and  avoid  bad 
weather  in  a  dangerous  anchorage. 

*'  6.  The  partial  sale  of  cargo,  if  intended  to  cover  an  extraordinary  expense, 
without  which  the  voyage  must  be  broken  up,  and  the  adventure  at 
an  end.    (Hochster,  p.  957.) 
*'  (b)  Of  average  expenses. — Are  General  Average  : — 

'*  1.  Expenses  incurred  to  raise  a  sunken  ship. 

'*  2.  Extra  pilotage  to  save  ship  and  cargo. 

''  3.  Extra  pumping,  costs  of. 

"4.  Cost  of  towing. 

"6.  Costs  of  restowing  cargo. 

'^6.  In  case  of  general  average  the  captain,  whose  presence  at  the  plaoe  of 
adjustment  has  been  useful  for  the  distribution  of  the  expenses,  has 
a  right  to  claim  indemnity  for  the  expenses  of  his  stay,  and  this  in- 
demnity is  classed  as  general  average. 

*'  7.  Charges  of  the  curator  nominated  at  the  port  of  refuge  to  represent 
absent  interests. 

8.  Premium  of  exchange  and  bottomry. 

9.  Interest  on  advances  and  charge  for  custody  of  the  cargr),  but  not  the 
commission  of  the  reeommandataire, 

**  10.  Cost  of  survey. 

'*  11.  Cost  of  signatures  to  papers  and  deeds. 
12.  Premium  on  fire  insurance  during  warehousing."     (TJl.  p.  130.) 
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§  401.  Les  a  varies  communes  Bont 
Bupportees  par  les  marchandises  et 
par  la  moitie  du  navire  et  du  fret, 
au  marc  le  franc  de  la  valeur. 

§  402.  Le  prix  des  marchandises 
est  etabli  par  leur  valeur  au  lieu  du 
dechargement. 

§  403.  Sont  avaries  particuli^res. 


1 .  Le  dommage  arrive  aux  mar- 
chandises par  leur  vice  propre,  par 
tempete,  prise,  naufrage  ou  echoue- 
ment; 

2.  Les  f  rais  f  aits  pour  les  sauver ; 


3.  La  perte  des  cables,  ancres, 
voiles,  mats,  cordages,  causee  par 
tempete  ou  autre  accident  de  mer; 


Les  depenses  resultant  de  toutes 
reliches  occasionnees  soit  par  la 
perte  fortuite  de  ces  objets,  soit  par 
le  besoin  d'avitaillement,  soit  par 
voie  d'eau  d  reparer. 


§  401.  General  average  is  borne 
by  the  goods  and  by  the  half  of  the 
ship  and  of  the  freight,  rateably 
upon  thbir  values. 

§  402.  The  value  of  the  goods  is 
determined  by  their  price  at  the 
place  of  discharge. 

§  403.  To  particular  average  be- 
long, 

1 .  Damage  sustained  by  the  goods 
from  vicepropre  (A),  from  storm,  cap- 
ture, shipwreck,  or  stranding  (t) ; 


2.  Expense  incurred  in  saving 
them; 

3.  The  loss  of  cables,  anchors, 
sails,  masts,  or  cordage,  caused  by 
tempest  or  other  accident  of  the 
sea; 

Expenses  resulting  from  the  put- 
ting into  a  port  of  refuge,  if  occa- 
sioned either  by  the  accidental  loss 
of  such  articles  (X:),  or  by  the  need 
of  victualling,  or  to  repair  a  leak. 


(A)  "  Vice  propre  in  the  goods  is  not  to  be  presumed  when  no  justification  supports  this 
allegation,  and  when  the  circumstances  render  it  probable  that  there  was  an  accidental 
cause  of  the  damage.  On  the  other  hand  the  damage  may  be  presumed  to  proceed 
from  the  goods  when  they  are  of  a  nature  to  spoil  and  decay  of  themselves ;  and  this 
presumption  holds  good  as  long  as  no  other  cause  of  destruction  is  conclusively  proved. 
A  fire  breaking  out  in  a  cargo  of  coal,  which  cannot  be  accounted  for  by  water  getting 
into  the  hold  or  by  any  other  circumstance,  must  be  considered  as  the  result  of  spon- 
taneous combustion,  and  consequently  of  *vice  propre,^  (Droz.  i.  p.  70.)'* — (Ul. 
p.  131.) 

(t)  "  It  is  general  average  if  the  captain  has  run  his  ship  aground  voluntarily  in 
order  to  save  life  and  cargo  (Art.  400,  \  8) ;  but  it  is  particular  average  if  the 
grounding  or  the  leak  are  nnexpeoted.  (Art.  403,  §  1.) "— (Ul.  p.  131.)  (See  pott^ 
note  (b),  p.  366.) 

(A;)  '*  (a)  The  rule  in  §  403  which  counts  the  costs  of  putting  into  a  port  of  refuge  in 


366 


APPENDIX  C. 


4.  La  nourriture  et  le  loyer  des 
matelots  pendant  la  detention  qnand 
le  navire  est  arrets  en  voyage  par 
ordre  d'une  puissance,  et  pendant 
les  reparations  qu'on  est  oblige  d'y 
faire,  si  le  navire  est  affrete  au 
voyage ; 

•5.  La  nourriture  et  le  loyer  des 
matelots  pendant  la  quarantine,  que 
le  navire  soit  loue  au  voyage  ou  au 
mois; 

Et,  en  general,  les  dopenses  faites 
et  le  dommage  souffert  pour  le 
navire  seul,  ou  pour  les  marchan- 
dises  seules,  depuis  leur  charge- 
ment  et  depart  jusqu'd  leur  retour 
et  dechargement. 

§  404.  Les  avaries  particulieres 
Bont  supportees  et  payees  par  le 
proprietaire  de  la  chose  qui  a  es- 
suye  le  dommage  ou  occasionne  la 
depense. 

§  405.  Les  dommages  arrives  aux 
marchandises,  faute  par  le  capi- 
taine  d'avoir  bien  ferme  les  ecou- 
tilles,  amarre  le  navire,  foumi  de 
bons  guindages,  et  par  tous  autres 
accidents  provenant  de  la  negli- 
gence du  capitaine  ou  de  I'equipage, 
sont  egalement  des  avaiies  particu- 


4.  The  wages  and  provisions  of 
the  crew  during  the  detention,  when 
the  ship  is  arrested  on  the  voyage 
by  any  State  authority,  and  during 
repairs  which  have  to  be  made  there, 
if  the  ship  is  freighted  by  the  voy- 
age; 

5.  The  wages  and  provisions  of 
the  seamen  during  a  quarantine, 
whether  the  ship  is  freighted  by 
the  voyage  or  by  the  month  ; 

And,  in  general,  expenses  in- 
curred for,  and  damage  suffered  by, 
the  ship  alone,  or  the  goods  alone, 
from  their  loading  and  departure  to 
their  arrival  and  discharge. 


§  404.  Particular  average  is  borne 
and  paid  by  the  proprietor  of  the 
thing  which  has  sustained  the  dam- 
age or  occasioned  the  expense. 


§  405.  Damage  done  to  the  mer- 
chandize in  consequence  of  the 
master's  having  neglected  to  close 
the  hatches,  to  make  the  ship  pro- 
perly fast,  or  to  provide  proper  im- 
plements for  hoisting ;  and  all  other 
misfortunes  caused  by  carelessness 
of  the  master  or  crew,  are  particular 


consequence  of  the  accidental  loss  of  the  rigging  as  particular  average,  does  not  apply 
to  the  extraordinary  case  when  in  consequence  of  some  disaster  involving  danger  of 
total  loss  to  ship  and  cargo,  the  cost  of  putting  in  is  voluntarily  incurred  for  the 
common  safety  of  ship  and  cargo.     (Cass.  Nov.  9,  1868,  and  see  Gourlie,  p.  253.) 

**  (b)  Any  loss  falling  on  the  owners  of  goods  from  these  being  destroyed  by  fire  when 
they  have  been  put  ashore^in  order  to  facilitate  the  ship's  repairs,  must  be  regarded  as 
particular  average.  And  this,  too,  even  if  the  discharge  should  have  taken  place  in 
consequence  of  a  putting  in  which  has  been  effected  for  the  common  interest,  sinoe  in 
such  a  case  the  fire  cannot  be  considered  an  immediate  consequence  of  a  voluntary 
sacrifice.     (Droz.  ii.  p.  61.) "— (Ul.  p.  131.) 
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lieres,  support^es  par  le  propri6- 
taire  des  marcliandises,  mais  pour 
lesquelles  il  a  son  recours  contre  le 
capitaine,  le  navire,  et  le  fret. 

§  406.  Les  lamanageSy  touages, 
pilotages,  pour  entrer  dans  les 
bavres  ou  rivieres,  ou  pour  en  sortir, 
les  droits  de  conges,  visites,  rap- 
ports, tonnes,  balises,  anerages,  et 
autres  droits  de  navigation,  ne  sont 
point  avaries;  mais  ils  sont  de 
simples  frais  &  la  cliarge  du  navire. 


TIT.  XII.    D  U  JET  ET  DE  LA 
CONTRIBUTION. 

§  410.  Si,  par  tempete  ou  par  la 
chasse  de  I'ennemi,  le  capitaine  se 
croit  oblige,  pour  le  salut  du  navire, 
de  Jeter  en  mer  une  partie  de  son 
cbargement,  de  couper  ses  mats  ou 
d'abandonner  ses  ancres,  il  prend 
I'avis  des  interesses  au  cbargement 
qui  se  trouvent  dans  le  vaisseau,  et 
des  principaux  de  Tequipage. 

841  7  a  diversite  d'avis,  celui  du 
capitaine  et  des  principaux  de 
I'equipage  est  suivi. 


§  411.  Les  cboses  les  moins  n6- 
cessaires,  les  plus  pesantes  et  de 
moindre  priz,  sont  jet6es  les  pre- 


averages  (/),  for  wbicb  tbe  sbipper 
bas  bis  recourse  on  tbe  master,  tbe 
sbip,  and  tbe  freigbt. 


§  406.  Coasting  and  barbour 
pilotage,  or  towage,  in  entering 
barbours  or  rivers,  or  quitting 
tbem,  dues  of  entry,  clearance, 
visas,  surveys,  tonnage  or  ligbt 
dues,  ancborage,  and  otber  dues  of 
navigation,  are  not  average;  tbey 
are  simple  expenses  at  tbe  cbarge 
of  tbe  sbip. 

TIT.  XII.    OF  JETTISON 
AND  CONTRIBUTION. 

§  410.  If,  by  reason  of  storm  or 
enemy's  pursuit,  tbe  captain  deems 
bimself  obliged,  for  tbe  safety  of 
tbe  sbip,  to  cast  into  tbe  sea  a  por- 
tion of  bis  cargo,  to  cut  away  bis 
masts,  or  to  part  witb  bis  ancbors, 
be  is  to  take  tbe  advice  of  tbose 
interested  in  tbe  cargo  wbo  may  be 
on  board,  and  of  tbe  principal  per- 
sons of  bis  crew. 

If  tbere  is  a  difference  of  opinion, 
tbat  of  tbe  captain  and  tbe  prin- 
cipal persons  of  tbe  crew  is  to  be 
followed  (m). 

§411.  Tbose  tbings  wbicb  are 
least  necessary,  beaviest,  and  least 
costly,  are  to  be  tbrown  over  first  (»), 


(/)  "It  Ib  decided  that  the  chokiiig  of  the  pumps  owing  to  a  fault  in  the  stowing, 
whether  from  insufficient  dunnage  or  the  leakage  of  the  g^rain,  which  has  obliged  a 
putting  in,  cannot  aUow  the  putting-in  expenses  to  go  to  general  average.  (Marseille, 
Feb.  2,  1857.)  "— (XJl.  p.  132.) 

(m)  "  The  proof  that  a  measure  for  the  common  safety  has  been  taken  can  be  detailed 
in  all  the  maritime  documents,  in  the  pilot's  reports,  the  log-book,  the  captain's 
protest,  in  a  word,  by  all  the  means  which  can  reach  those  who  have  to  judge. 
(Caumont,  p.  405.)  "—(Ul.  p.  133.) 

(»)  **  These  regulations  have  never  had  the  oharaoter  of  imperative  rules,  too  closely 
binding  on  the  captain.    The  confusion  natural  to  the  crew  in  imminent  peril  is  an 
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mieres,  et  ensuite  les  marcliandises 
du  premier  pont  au  choix  du  capi- 
taine,  et  par  Tavis  des  principaux 
de  Tequipage. 

§  412.  Le  capitaine  est  tenu  de 
r6diger  par  ecrit  la  deliberation, 
aussitot  qu'il  en  a  les  moyens. 

La  d61ib6ration  exprime,  les 
motifs  qui  ont  determin6  le  jet,  les 
objets  jetes  ou  endommages :  elle 
presente  la  signature  des  d61iberans, 
ou  les  motifs  de  leur  ref us  de  signer : 
elle  est  transcrite  sur  le  registre. 


§  413.  Au  premier  port  ou  le 
naviro  abordera,  le  capitaine  est 
tenu,  dans  les  vingt-quatre  heures 
de  son  arrivee,  d'affirmer  les  faits 
eontenus  dans  la  deliberation  trans- 
crite sur  le  registre. 


§  414.  L'6tat  des  pertes  et  dom- 
mages  est  fait  dans  le  lieu  du  de- 
chargement  du  nayire,  k  la  diligence 
du  capitaine  et  par  experts. 

Les  experts  sont  nomm^s  par  le 
Tribunal  de  Commerce,  si  le  de- 
cbargement  se  fait  dans  un  port 
frangais.  Dans  les  lieux  ou  il  n'j 
a  pas  de  Tribunal  de  Commerce, 
les  experts  sont  nommes  par  le  Juge 
de  Paix.  lis  sont  nommes  par  le 
consul  de  France,  et,  k  son  defaut, 
par  le  magistrat  du  lieu,  si  le  d6- 
cbarge  se  fait  dans  un  port  etranger. 
Les  experts  pretent  serment  avant 
d'operer. 


and  afterwards  the  cargo  from  below 
deck  at  tbe  choice  of  the  captain 
with  the  advice  of  the  principal 
persons  of  the  crew. 

§  412.  The  captain  is  bound  to 
draw  up  a  written  report  of  the 
deliberation,  as  soon  as  practicable. 

This  report  is  to  set  forth  the 
motives  which  have  determined  the 
jettison,  and  the  articles  jettisoned 
or  damaged;  and  is  to  be  followed 
by  the  signatures  of  those  who 
deliberated,  or  their  reasons  for 
refusing  to  sign ;  and  must  be 
entered  in  the  ship's  log-book. 

§  413.  At  the  first  port  where 
the  ship  shall  touch,  the  captain  is 
bound,  within  twenty-four  hours 
of  his  arrival,  to  make  affirmation 
of  the  facts  contained  in  the  de- 
liberation entered  upon  the  log- 
book. 

§  414.  The  statement  of  the  loss 
and  damage  is  to  be  made  in  the 
place  of  the  ship's  discharge,  under 
the  care  of  the  captain,  and  by 
experts. 

The  experts  are  named  by  the 
Tribunal  of  Commerce,  if  the  dis- 
charge is  made  in  a  French  port. 
In  places  where  there  is  no  Tri- 
bunal of  Commerce  the  experts  are 
nominated  by  the  Juge  de  Paix. 
If  the  discharge  is  made  in  a  foreign 
port  they  are  named  by  the  French 
consul,  and  in  his  absence  by  the 
magistrate  of  the  place.  The  ex- 
perts are  sworn  before  they  com- 
mence their  work. 


excuse  easily  admissible,  supposing  there 
eaptain.'»     (Ul.p.  133.) 


are 


no  special  reasons  for  suspecting-  the 
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§  415.  Les  marchandises  jet6es 
sont  estim^es  suivant  le  prix  courant 
du  lieu  du  decliargement;  leur  qua- 
lite  est  constatee  par  la  production 
des  connaissements,  et  des  factures 
s'il  y  en  a. 

§  416.  Les  experts  nommes  en 
vertu  de  Particle  pr6c6dent  font  la 
repartition  des  pertes  et  dommages. 
La  repartition  est  rendue  ex6cutoire 
par  rhomologation  du  tribunal. 
Dans  les  ports  6trangers,  la  repar- 
tition est  rendue  exccutoire  par  le 
consul  de  France,  ou  k  son  defaut, 
par  tout  tribunal  competent  sur  les 
lieux. 

§  417.  La  repartition  pour  le 
paiement  des  pertes  et  dommages 
est  faite  sur  les  effets  jet^s  et 
sauy6sy  et  sur  moitie  du  navire  et 


§  415.  The  goods  jettisoned  are 
to  be  valued  according  to  their 
market  price  at  the  place  of  dis- 
charge (o);  their  quaUtj  is  to  be 
verified  by  the  production  of  bills 
of  lading,  and  of  invoices  if  there 
are  any. 

§  416.  The  experts  nominated  in 
virtue  of  the  preceding  article  make 
the  statement  of  the  losses  and 
averages.  The  statement  is  ren- 
dered executory  by  the  official  con- 
firmation of  the  tribunal.  In  foreign 
ports  the  statement  is  rendered  exe- 
cutory by  the  Ftench  consul,  or,  in 
his  absence,  by  any  competent  tri- 
bunal on  the  spot. 

§  417.  The  apportionment  for  the 
payment  of  the  loss  and  damage  is 
to  be  made  upon  the  goods  jetti- 
soned and  saved  (/?),  and  upon  the 
half   of    the  8hip(^)  and  of    the 


(o)  '*  The  value  at  which  the  goods  are  to  be  taken  ia  their  net  valae,  deducting  the 
entry  chargee,  and  what  costs  of  discharging  the  sacrificed  goods  would  have  incurred. 
Ko  deduction  is  to  be  made  on  account  of  freight,  since,  according  to  §  301,  the  captain 
receives  freight  on  goods  sacrificed."     (Ul.  p.  135.) 

{p)  **  The  price^f  the  goods  is  regulated  by  their  value  at  the  port  of  discharge  and 
not  by  that  of  the  invoices.  In  valuing  goods  for  their  contribution  to  general  average, 
one  must  deduct  freight,  and  expenses  of  entry  and  discharge.  (See  pottj  p.  374.) 
(Gaumont,  p.  416.)  Freight  is  only  deducted  in  the  proportion  in  which  it  would  have 
been  saved  in  consequence  of  a  disaster.     (Droz.  ii.  p.  163.) 

*'  If  in  the  course  of  the  voyage  the  cargo  has  suffered  particular  damages,  it  contri- 
butes according  to  its  value  damaged.  If  the  damage  happens  subsequently  to  the 
discbarge,"  it  must  not  be  taken  into  account.  The  contributory  value  must  be  fixed 
on  the  day  of  discharge.     (Ul.  p.  135.) 

(g)  **  Contribution  to  general  average  with  regard  to  the  ship,  should  be  reckoned 
upon  half  the  value  of  the  ship  and  freight  up  to  the  port  of  discharge,  deducting  any 
repairs  effected  in  the  course  of  the  voyage,  without  at  all  taking  into  account  any 
valuation  of  the  ship  which  may  have  been  made  at  a  harbour  of  refuge,  in  view  of 
repairs  to  be  done,  or  stated  in  the  policy  of  insurance ;  the  real  contributory  value  is 
the  value  saved,  that  is  to  say.  the  actual  value  on  the  vessel's  arrival,  deducting  re- 
pairs made  on  the  voyage.     (C.  de  Bordeaux,  June  2,  1869.) 

'*  Rigg^g,  apparel,  and  other  things  belong^g  to  the  ship,  which  have  been  sacri- 
ficed for  the  common  good  and  safety,  and  the  value  of  which  is  to  be  made  g^ood  by 
contribution,  should  only  contribute  to  general  average  at  the  same  rate  as  the  ship, 
viz.,  on  half  their  value.    (Bordeaux,  May  15,  1866.)  "— (Ul.  p.  136.) 

L.  BR 
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da  fret,  d  proportion  de  leur  valeur 
au  lieu  du  d6cliargeme]it. 

§  418.  Si  la  quality  dee  mar- 
cliandises  a  6te  deguis^e  par  le  con- 
naissement,  et  qu'elles  se  trouvent 
d'une  plus  g^rande  valeur,  eUes  con- 
tribuent  sur  le  pied  de  leur  esti- 
mation, si  elles  sont  sauvees ;  elles 
sent  pay6es  d'apr^s  la  qualite  de- 
signee par  le  eonnaissement,  si  eUes 
sont  perdues.  Si  les  marchandises 
dedarees  sont  d'une  quality  infe- 
rieure  k  celle  qui  est  indiquee  par 
le  connaissement,  elles  contribuent 
d'apr^s  la  qualit6  indiquee  par  le 
connaissement  si  elles  sont  sauvees. 
Elles  sont  payees  sur  le  pied  de 
leur  valeur  si  elles  sont  jet6es  ou 
endommagees. 

§  419.  Les  munitions  de  guerre 
et  de  bouche,  et  les  hardes  des  gens 
de  l'6quipage,  ne  contribuent  point 
au  jet;  la  valeur  de  celles  qui 
auront  et6  jetees  sera  payee  par 
contribution  sur  tous  les  autres 
efEets. 

§.  420.  Les  effets  dont  il  n'y  a 
pas  de  connaissement  ou  declara- 
tion du  capitaine,  ne  sont  pas  payes 
s'ils  sont  jetes ;  ils  contribuent  s'ils 
sont  sauv6s. 


freight,  in  proportion  to  their  values 
at  the  place  of  discharge  (r). 

§  418.  If  the  quality  of  the  goods 
has  been  disguised  in  the  bill  of 
lading,  and  they  possess  a  greater 
value,  they  contribute  if  they  are 
saved  according  to  their  real  worth. 
They  are  paid  for  according  to  the 
value  designated  by  the  bill  of 
lading  if  they  are  lost.  If  the 
goods  show  a  value  inferior  to  that 
indicated  in  the  bill  of  lading,  they 
contribute  according  to  the  value 
indicated  in  the  bill  of  lading  if 
they  are  saved.  They  are  paid  for 
according  to  their  value  if  they  are 
jettisoned  or  damaged. 


§  419.  Ammunition  of  war,  pro- 
visions, and  the  personal  e£Eects  of 
the  crew,  do  not  contribute  to  the 
jettison;  but,  if  jettisoned,  their 
value  is  to  be  paid  by  contribution 
over  all  the  other  property. 


§  420.  Goods  for  which  there  is 
no  bill  of  lading  or  declaration  by 
the  captain  are  not  to  be  paid  for 
if  jettisoned,  but  must  contribute  if 
saved. 


(r)  '*  The  freight,  from  half  of  which  oontribution  is  drawn,  is  the  gross  freight, 
as  agreed  on  in  the  charter-parties  and  bUls  of  lading.  It  is  true  that  to  esti- 
mate the  actual  benefit  the  shipowner  derives  from  the  freight,  there  should  be 
deducted  from  it  any  expenses  incurred  after  the  general  average,  which  would  diminish 
the  profit  resulting  from  the  average.  But  the  Code  makes  this  deduction  already 
with  a  view  to  these  expenses  by  dividing  the  freight,  and  maldng  only  one-half  con- 
tributory.    (Droz.  ii.  p.  146.) 

**  If  the  freight  is  stipulated  as  payable  at  all  events,  the  value  of  the  freight  is  at 
the  risk  of  the  shipper  and  not  the  shipowner.  The  freight,  the  half  of  which  must 
contribute  to  general  average,  includes  even  the  portion  of  the  freight  paid  in  advance, 
with  the  proviso  that  it  is  not  to  be  refunded ;  but  it  is  the  shipper  that  must  pay  the 
amount."     (Ul.  p.  136.) 
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§  421.  Les  effets  cliarges  sur  le 
tillac  du  navire  contribuent  s'ils 
sont  sauves. 

S'ils  sont  jet^s,  ou  endommag^s 
par  le  jet,  le  proprietaire  n'est  point 
admis  k  former  une  demande  en 
contribution ;  il  ne  pent  exercer  son 
recours  que  contre  le  capitaine. 

§  422.  II  n'y  a  lieu  k  contribu- 
tion pour  raison  du  dommage  arrive 
au  nayire,  que  dans  le  cas  ou  le 
dommage  a  ete  fait  pour  faciliter 
le  jet. 

§  423.  Si  le  jet  ne  sauve  pas  le 
navire, 'il  n'y  a  lieu  4  aucune  con- 
tribution. 

Les  marcbandises  sauvees  ne  sont 
point  tenues  du  paiement  ni  du 
dedommagement  de  celles  qui  ont 
6te  jetees  ou  endommagees. 


§  421.  Goods  stowed  upon  the 
deck  of  tbe  ship  contribute  if  they 
are  saved. 

If  they  are  jettisoned,  or  damaged 
by  the  jettison,  the  owner  of  them 
is  not  allowed  to  make  a  claim  for 
contribution;  his  only  recourse  is 
against  the  captain  («). 

§  422.  There  is  no  ground  for 
contribution  on  account  of  damage 
suffered  by  the  ship,  except  in  the 
case  where  the  damage  has  been 
done  in  order  to  facilitate  the  jet- 
tison. 

§  423.  If  the  jettison  does  not 
save  the  -ship,  there  shaU  be  no 
contribution  {t). 

The  goods  saved  are  not  liable 
for  the  value  or  for  the  deteriora- 
tion of  those  jettisoned  or  damaged. 


(^r)  "  Itis  questioned  whether  the  clause  in  the  Code  which  removed  the  interdiction 
of  deck  loads  in  the  coasting  trade  (Art.  229)  would  have  the  effect  of  authorizing  the 
bringing  into  general  average  of  goods  loaded  on  deck  and  jettisoned.  The  courts 
have  decided  in  the  affirmative.  {Post,  p.  376.)  Deck  loading  is  thus  accounted  regular 
cargo  (in  the  coasting  trade). 

'*  The  interdiction  against  loading  on  the  roof  or  deck  does  not  apply  to  the  poop. 
Granting  that  goods  placed  in  the  poop  and  jettisoned  may  be  paid  for  by  contribution, 
it  does  not  at  all  follow  that  those  placed  in  the  canopy,  which  has  no  analogy  with 
the  poop,  nor  offers  the  same  security  and  stability,  should  be  treated  in  the  same  way. 
(Caumont,  p.  405.) 

'*  Certain  ships  have  poops  or  canopies.  Goods  loaded  in  these  poops  or  canopies, 
the  wallB  of  which  are  the  same  as  the  ship's,  are  not  counted  as  loaded  on  deck.  They 
are  under  cover  as  much  as  those  in  the  hold.  But  a  flying  canopy  which  has  not  the 
same  walls  as  the  ship,  is  only  a  shelter  fastened  on  deck,  and  goods  covered  by  it  do 
form  part  of  the  deck  load.     (Cauvet,  ii.  p.  117.) 

*'  If  a  shipper  has  authorized  the  placing  of  his  goods  on  deck,  in  the  absence  of  any 
special  agreement,  he  has  no  right  to  ask  for  contribution  from  the  captain  who  has 
had  them  jettisoned.  The  shipper  loses  the  goods  jettisoned ;  the  captain  loses  his 
freight.     (Droz.  ii.  p.  47  ;  Cauvet,  ii.  p.  116.)  "— (Ul.  p.  137.) 

{t)  **  The  utility  of  the  sacrifice,  a  condition  of  general  average,  is  only  found  when 
'  ship  and  cargo '  have  been  saved.  A  voluntary  stranding,  if  followed  by  shipwreck, 
immediate  or  not,  excludes  general  average.  Nor  is  it  general  average  if  the  ship  goes 
down  in  the  storm  during  which  jettison  has  taken  place.  (Cauvet,  ii.  pp.  72, 100 — 106.)' ' 
— (Ul.  p.  138.) 
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§  424.  Si  le  jet  sauve  le  nayire, 
et  si  le  navire,  en  continuant  sa 
route,  yient  4  se  perdre, 

Lea  marcliandises  sauvees  con- 
tribuent  au  jet  sur  le  pied  de  leur 
valeur  en  r6tat  ou  ils  se  trouvent, 
d6duction  faite  des  frais  de  aauve- 
tage. 

§  425.  Les  effets  jetes  ne  contri- 
buent  en  aucun  cas  au  paiement 
des  dommages  aniy6s  depuis  le  jet 
auz  marcliandises  sauries. 

Les  marcliandises  ne  contribuent 
point  au  paiement  du  navire  perdu, 
ou  reduit  d.  I'etat  d'innavigabilit^. 


§  426.  Si,  en  vertu  d'une  delib6- 
ration,  le  navire  a  6te  ouvert  pour 
en  extraire  les  marcbandises,  eUes 
contribuent  &  la  reparation  du  dom- 
mage  cause  au  navire. 

§  427.  En  cas  de  perte  des  mar- 
cbandises  mises  dans  des  barques 
pour  alleger  le  navire  entrant  dans 
un  port  ou  une  riviere,  la  reparti- 
tion en  est  faite  sur  le  navire  et  son 
chargement  en  entier. 

Si  le  navire  p^rit  avec  le  reste  de 
son  cbargement,  il  n'est  fait  aucune 
repartition  sur  les  marcbandises 
mises  dans  les  aU6ges,  quoiqu'eUes 
arnvent  cl  bon  port. 

§  428.  Dans  tousles  cas  ci-dessus 
exprimes,  le  capitaine  et  r6quipage 
sont  privil6gi6s  sur  les  marcban- 
dises ou  le  prix  en  provenant  pour 
le  montant  de  la  contribution. 

'  §  429.  Si,  depuis  la  repartition, 
les  effets  jet^s  sont  recouvr6s  par 


§  424.  If  tbe  jettison  saves  tbe 
sbip,  and  if  tbe  sbip,  continuing 
ber  voyage,  is  afterwards  lost, 

Tbe  goods  saved  contribute  to  tbe 
jettison  on  tbe  footing  of  tbeir 
value  in  tbe  state  in  wbicb  tbey 
may  be,  deduction  being  made  of 
tbe  cost  of  salvage. 

«§  425.  Tbe  goods  jettisoned  do 
not  in  any  case  contribute  to  tbe 
payment  of  damage  suffered  after 
tbe  jettison  by  tbe  goods  wbicb  are 
saved. 

Tbe  goods  do  not  contribute  to 
tbe  payment  for  a  sbip  wbicb  is 
lost  or  reduced  to  a  state  of  innavi- 
gability. 

§  426.  If,  in  virtue  of  a  delibera- 
tion, tbe  sbip  bas  been  cut  open  in 
order  to  take  out  tbe  goods,  tbese 
sball  contribute  to  tbe  repair  of  tbe 
damage  caused  to  tbe  sbip. 

§  427.  In  case  of  tbe  loss  of  mer- 
cbandise  wben  placed  in  boats  in 
order  to  ligbten  a  sbip  to  enter  a 
port  or  river,  tbis  sball  be  borne  by 
contribution  on  tbe  part  of  tbe  sbip 
and  entire  cargo. 

If  tbe  sbip  perisbes  witb  tbe  I'est 
of  ber  cargo,  no  contribution  sball 
be  made  by  tbe  goods  placed  in  tbe 
ligbters,  tbougb  tbey  arrive  in  good 
safety. 

§  428.  In  all  tbe  cases  above  laid 
down,  tbe  captain  and  crew  bave  a 
privileged  claim  (lien)  on  tbe  mer- 
cbandise  or  tbe  proceeds  of  its  sale 
for  tbe  amoimt  of  its  contribution. 

§  429.  If,  after  tbe  apportion- 
ment, tbe  goods  jettisoned  are  re- 
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les  proprietaires,  ils  Bont  tenus  de 
rapporter  au  capitaine  et  aux  inte- 
ress^B  ce  qu'ils  ont  reQu  dans  la  con- 
tribution, d6duction  f aite  des  dom- 
mages  causes  par  le  jet  et  des  frais 
de  recouvrement. 


TIT.    VIII.      DU  FRET  OU 
NOLIS. 

§  293.  Le  chargeur  qui  retire  ses 
marchandiseB  pendant  le  voyage, 
est  tenu  de  payer  le  fret  en  entier 
et  tous  les  frais  de  deplacement  oc- 
casionnes  par  le  dechargement ;  si 
les  marchandises  sont  retirees  pour 
cause  des  faits  ou  des  fautes  du 
capitaine,  celui-ci  est  responsable 
de  tous  les  frais. 

§  296.  Si  le  capitaine  est  con- 
traint  de  faire  radouber  le  navire 
pendant  le  voyage,  I'afEreteur  est 
tenu  d'attendre  ou  de  payer  le  fret 
en  entier. 

Dans  le  cas  ou  le  navire  ne  pour- 
rait  etre  radoub6,  le  capitaine  est 
tenu  d'en  louer  un  autre. 

Si  le  capitaine  n'a  pu  louer  un 
autre  navire,  le  fret  n'est  du  qu'd 
proportion  de  ce  que  le  voyage  est 
avance. 


covered  by  their  owners,  these  are 
bound  to  refund  to  the  captain  and 
others  interested  the  amount  they 
have  received  by  contribution,  de- 
duction being  made  for  the  damage 
caused  by  the  jettison  and  the 
expenses  of  recovery. 


TIT.   Fin.     OF  FREIGHT. 

§  293.  The  shipper  who  takes 
back  his  goods  during  the  voyage, 
is  bound  to  pay  the  full  freight,  and 
all  expenses  of  displacement  occa- 
sioned by  the  discharge ;  if  the 
goods  are  taken  back  by  reason  of 
the  acts  or  faults  of  the  captain, 
the  latter  is  responsible  for  all  the 
expenses. 

§  296.  If  the  captain  is  obliged 
to  repair  the  ship  during  the  voyage, 
the  freighter  is  bound  to  wait  or  to 
pay  the  freight  in  full. 

In  case  the  ship  cannot  be  re- 
paired, the  captain  is  bound  to  hire 
another. 

If  the  captain  cannot  hire  another 
ship,  freight  is  only  due  in  propor- 
tion as  the  voyage  has  been  partly 
performed  (m). 


(ti)  In  the  case  of  a  perishable  oargfo,  such  as  rice,  if  the  delay  neceasarj  for  repairing 
will  occasion  the  desiniction  of  the  cargo,  this  must  be  treated  as  a  forced  breaking-up 
of  the  Toyage,  and  the  merchant  may  take  away  his  goods,  paying  only  a  pro  raid 
freight  and  his  share  of  the  general  average.  (ArrSt  du  16  mars  1859,  Sir.  60,  I.  446  ; 
Rogr.  652.) 

If  goods  are  sold  at  a  port  of  refuge  because  they  are  so  damaged  that  a  sale  is 
recommended,  in  order  to  avoid  the  increased  deterioration  they  would  suffer  if  carried 
on  in  the  ship,  it  seems  that  by  the  French  law  some  freight  is  due  to  the  ship.  The 
Court  of  Rennes,  in  such  a  case,  determined  that  freight  pro  ratd  should  be  paid 
(ArrSt  du  30  juillet  1841,  Sir.  42,  II.  157 ;  Bogr.  661) ;  the  Court  of  Bordeaux,  in 
similar  circumstances,  allowed  the  full  freight  (Arr6t  du  30  nov.  1848,  Sir.  49,  II.  362 ; 
Bogr.  662). 
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§  298.  Le  fret  est  d^  pour  les 
marchandises  que  le  capitaine  a  6t6 
contraint  de  yendre  pour  subyenir 
auz  yictuailles,  radoub  et  autres 
n6ce8sites  pressantes  du  nayire,  en 
tenant  par  lui  compte  de  leur  yaleur 
au  prix  que  le  reste  ou  autre  pareille 
marchandise  de  meme  qualite  sera 
yendu  au  lieu  de  la  decharge,  si  le 
nayire  arriye  d  bon  port. 

Si  le  nayire  se  perd,  le  capitaine 
tiendra  compte  des  marchandises 
Bur  le  pied  qu'il  les  aura  yendues, 
en  retenant  6galement  le  fret  porte 
aux  connaissemens.     .     .    . 


§  301.  Le  capitaine  est  paje  du 
fret  des  marcbandises  jet^es  d  la 
mer  pour  le  salut  commun,  d  la 
charge  de  contribution. 

§  302.  U  n'est  du  aucun  fret  pour 
les  marchandises  perdues  par  nau- 
frage  ou  echouement,  pillees  par  des 
pirates,  ou  prises  par  les  ennemis. 

Le  capitaine  est  tenu  de  restituer 
le  fret  qui  lui  aura  ete  ayance,  s'il 
n'j  a  convention  contraire. 


§  303.  Si  le  nayire  et  les  marchan- 
dises sont  rachet6s,  ou  si  les  mar- 
chandises sont  sauyees  du  nauf rage, 
le  capitaine  est  paye  du  fret  jus- 
qu*au  lieu  de  la  prise  ou  du  nau- 
frage. 

n  est  paj6  du  fret  entier  en  con- 
tribuant  au  rachat,  s*il  conduit  les 
marchandises  au  lieu  de  leur  desti- 
nation. 

§  304.   La  contribution  pour  le 


§  298.  The  freight  is  due  for  the 
goods  which  the  captain  has  been 
obliged  to  sell  in  order  to  pay  for 
proyisions,  repairs,  and  other  press- 
ing necessities  of  the  ship,  he  ac- 
counting for  their  yalue  at  the  price 
which  the  rest  or  other  similar 
goods  of  the  same  quality  will  sell 
for  at  the  place  of  discharge,  if  the 
ship  arrives  there. 

If  the  ship  is  lost,  the  captain 
shall  account  for  the  goods  accord- 
ing to  the  sum  they  have  been  sold 
for,  he  retaining  in  this  case  also 
the  freight  named  in  the  bill  of 
lading. 

§  301.  The  captain  is  paid  the 
freight  on  goods  thrown  into  the 
sea  for  the  common  safety,  at  the 
charge  of  contribution. 

§  302.  No  freight  is  due  for  goods 
lost  by  shipwreck  or  stranding, 
pillaged  by  pirates,  or  taken  by  the 
enemy. 

The  captain  is  bound  to  refund 
freight  that  has  been  advanced, 
unless  there  is  a  stipulation  to  the 
contrary. 

§  303.  If  the  ship  and  goods  are 
ransomed,  or  if  the  goods  are  saved 
from  shipwreck,  the  captain  is  paid 
freight  up  to  the  place  of  capture 
or  shipwreck. 

He  is  paid  the  full  freight,  he 
contributing  to  the  ransom,  if  he 
carries  the  goods  to  their  place  of 
destination  (v), 

§  304.  The  contribution  for  the 


(r}  Not  retained  in  new  Belgian  Code. 
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rachat  se  fait  Bur  le  prix  courant  des 
marchandises  an  lieu  de  leur  de- 
charge,  deduction  f aite  des  frais,  et 
BUT  la  moitie  du  navire  et  du  fret. 

Les  loyers  des  matelots  n'entrent 
point  en  contribution. 

§  306.  Le  capitaine  ne  pent  retenir 
les  marchandises  dans  son  nayire 
f ante  de  paiement  de  son  fret. 

II  pent,  dans  le  temps  de  la  de- 
charge,  demander  le  depot  en  mains 
tierces  jusqu'au  paiement  de  son 
fret. 

§  310.  Le  chargeur  ne  pent  aban- 
donner  pour  le  fret  les  marchandises 
diminuees  de  prix,  ou  deterior6es 
par  leur  vice  propre  ou  par  cas 
fortuit. 

Sitoutefoisdes  futailles  contenant 
vin,  huile,  miel  et  autres  liquides,  ont 
tellement  coule  qu'elles  soient  vides 
ou  presque  vides,  les  dites  futailles 
pourront  etre  abandonn6es  pour  le 
fret. 

§  330.  Les  preteurs  d,  la  grosse 
contribuent,  4  la  decharge  des  em- 
prunteurs,  aux  avaries  communes. 
Les  avaries  simples  Bont  aussi  k  la 
charge  des  preteurs  s'il  n'y  a  con- 
vention contraire. 

§  331.  S'il  y  a  contrat  d  la  grosse 
et  assurance  sur  le  meme  navire  ou 
sur  le  m^me  chargement,  le  produit 
des  effets  sauves  du  naufrage  est 
partage  entre  le  pr^teur  k  la  grosse, 
pour  son  capital  seulement,  et  Fas- 
sureur,  pour  les  sommes  assur6es, 
au  marc  le  franc  de  leur  int6ret 


ransom  is  made  on  the  market  price 
of  the  goods  at  the  place  of  dis- 
charge, deducting  the  expenses,  and  - 
on  the  half  of  the  ship  and  freight. 
The  seamen's  wages  do  not  enter 
into  the  contribution  (ar). 

§  306.  The  captain  may  not  re- 
tain the  goods  on  board  his  ship  in 
default  of  payment  of  his  freight. 

He  may,  during  the  discharge, 
insist  upon  their  deposit  in  third 
hands  until  the  payment  of  his 
freight. 

§  310.  The  freighter  cannot  aban- 
don for  freight  goods  diminished  in 
price  or  deteriorated  by  their  vice 
propre  or  by  accident. 

If,    however,    casks    containing 
wine,  oil,  honey,  or  other  liquids,  • 
are  so  leaked  out  as  to  be  empty  or 
nearly  empty,  such  casks  may  be 
abandoned  for  freight. 


§  330.  Lenders  on  bottomry  con- 
tribute to  general  average  in  place 
of  the  borrowers.  Particular  aver- 
ages are  also  at  the  lender's  charge 
if  there  is  no  agreement  to  the  con- 
trary. 

§  331.  If  there  is  both  a  bottomry 
bond  and  an  insurance  on  the  same 
ship  or  cargo,  the  proceeds  of  the 
effects  saved  from  shipwreck  are 
divided  between  the  lender  on  bot- 
tomry, for  his  capital  only,  and  the 
underwriter,  for  the  sums  insured, 
proportionately  to    their   interest, 


{x)  Not  retained  in  new  Belgian  Code. 
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reepectif,  sans  prejudices  des  privi- 
leges etablis  d  1' article  191. 


without  prejudice  to  the  privileges 
established  by  §  191  (y). 

[§  191  is  a  list  of  the  order  of 
debts  or  claims  privileged.] 


On  this  Code  there  have  been  the  following  decisions  in  the  French 
Courts : — 

A  formal  deliberation,  before  making  a  sacrifice,  is  not  always  neces- 
sary :  it  may  be  dispensed  with  when  the  danger  is  too  imminent  to  allow 
time  for  it (2).  {Court  of  Rouen,  Sirey,  43,  //.  529;  Rogr,  1^1,)  The 
rule  excluding  deck-load  jettison  from  general  average  is  not  applicable 
to  coasters  {voyages  de petit  cabotage).  {Court  of  Cassation,  1  DalL  290; 
Rogr.  821-2.)  The  wreck  of  spars  and  sails  cut  away  for  the  general 
safety  after  the  mast  has  been  carried  away  by  an  accident,  is  allowable 
in  general  average,  according  to  the  value  of  those  articles  in  their  then 
condition.  {Court  of  Eennes,  2  Dall,  186  ;  JRogr.  793.)  Damage  done  to 
the  hull  or  tackling  of  a  ship  by  carrying  a  press  of  canvas  during  a  gale 
in  order  to  reach  her  port  of  destination  is  not  general  average.  {Court 
of  Douai,  Sir.  43,  //.  486 ;  Rogr.  801-2  (o).)  Pilotage,  if  incurred  out 
of  the  common  course,  to  avoid  a  danger,  may  be  general  average,  not- 
*  withstanding  Art.  406  of  the  Code.  {Court  of  Caen,  31,  Sireyy  11,  47; 
Rogr.  807.)  It  has  been  decided  in  the  Court  of  Cassation,  that  when  a 
ship  has  put  into  a  port  of  refuge  on  account  of  a  leak  which  was  so  con- 
siderable as  to  endanger  the  ship  and  cargo,  and  the  lives  of  those  on 
board,  the  expenses  of  discharging,  storing,  and  reshipping  the  cargo  are 
general  average.  {Sireg,  61,  /.  695  ;  Rogr.  797.)  There  have  been, 
however,  several  conflicting  decisions  on  this  point.  {Rogr.  802 — 804.) 
The  wages  and  provisions  of  the  crew  at  a  port  of  refuge  are  not  ad- 
mitted into  general  average,  if  the  ship  is  freighted  by  the  voyage,  even 
when  the  damage  which  occasioned  the  bearing  up  has  been  the  result  of 
a  sacrifice  for  the  common  safety.  {Courts  of  Cassation  and  of  Douai, 
Rogr.  797.)  The  principle  has  been  laid  down  by  the  Supreme  Court 
that  the  question  whether  expenses  belong  to  general  or  particular  aver- 
age must  be  determined,  not  by  the  immediate  motive  with  which  they 


(y)  Not  in  Belgian  Code. 

(z)  These  decisions  are  taken  from  the  **  Code  de  Commerce  Expliqu^ ;  par  J.  A. 
BogTon,  Secretaire  General  da  Parquet  de  la  Cour  de  Cassation, "  published  in  1868. 

(a)  Compare  ante,  note  (a),  p.  362.  In  the  case  of  Mavro  t.  Ocean  Marine  Co.,  it 
appeared  that  in  an  adjustment  of  general  average,  drawn  up  at  Constantinople,  pro- 
fessedly on  French  law,  damage  to  cargo  by  carrying  a  press  of  sail  was  treated  as 
g^eral  average ;  and  this  was  admitted  in  the  case  agreed  for  the  court  to  be  correct 
according  to  French  law.  This  admission  was  perhaps  made  in  ignorance ;  and  was 
not  very  (if  at  all)  material  to  the  point  at  issue.     (L.  B.  9  C.  P.  598,  699.) 
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were  incurred,  but  by  the  character  of  the  original  sacrifice  or  accident 
which  gave  rise  to  them ;  consequently  that,  if  a  ship  has  been  stranded 
by  accident,  the  expense  of  discharging  the  cargo  is  particular  average 
on  the  cargo,  notwithstanding  that  the  ship  may  incidentally  derive 
benefit  from  it.  {Rogr,  796.)  On  the  other  hand,  the  same  court  deter- 
mined in  another  case,  in  the  same  year,  that,  in  case  of  stranding  or 
shipwreck  which  puts  in  peril  the  entire  cargo,  each  of  the  bales  or  objects 
saved  must  contribute  rateably  to  the  entire  expense  from  first  to  last, 
without  regard  to  the  earlier  or  later  date  at  which  itself  may  happen  to 
have  been  saved  :  the  entire  operation  is  to  be  treated  as  a  whole,  {Rogr, 
806.)  It  is  now  settled,  in  spite  of  an  old  decision  to  the  contrary,  that 
the  freight  is  to  be  deducted  from  the  contributory  value  of  the  cargo. 
{Court  of  Aixy  Sir.  59,  //.  14.) 

To  these  materials  may  be  added  the  following  statement  as  to  the 
present  practice  of  adjusting  averages  in  France,  on  certain  points  not 
clearly  defined  in  the  Code,  for  which  I  am  indebted  to  M.  de  Courcy  (5), 
the  President,  and  M.  Sorel,  the  Secretary,  of  the  Comite  des  Assureurs 
Maritimes  de  Paris  :— 

When,  in  order  to  repair  damage,  whether  accidental  or  the  result  of 
sacrifice,  the  effect  of  which  damage  is  to  render  the  ship  unnavigable, 
the  ship  is  taken  into  a  port  of  refuge,  all  the  consequent  expenses — 
exclusion  made  of  the  cost  of  repairing  the  ship  or  the  cargo — are  treated 
as  general  average.  To  this  head,  therefore,  belong  the  expense  of 
pilotage  and  port  charges,  both  inwards  and  outwards,  and  the  cost  of 
discharging  and  reloading  the  cargo,  together  with  the  hire  of  ware- 
houses for  it.  The  cost  of  repairing  the  ship  is  particular  average  if  the 
damage  has  been  the  result  of  accident;  general  average  if  it  has 
been  the  result  of  a  sacrifice  for  the  common  good.  In  like  manner, 
the  cost  of  repairing  accidental  damage  suffered  by  the  cargo  is  treated 
as  a  particular  average  charge  on  the  proprietor  of  the  goods. 

The  wages  and  provisions  of  the  crew  during  such  detention  are  not 
admitted  as  general  average.  There  is  in  this  respect  no  distinction  be- 
tween a  putting  into  port  occasioned  by  accident  and  one  occasioned  by 
sacrifice,  such  as  the  cutting  away  of  the  masts.  The  only  exception  to 
this  rule  is  the  case  of  a  ship  freighted  by  the  month :  in  which  case, 
since  the  pay  is  stopped  during  the  detention,  the  owner  is  allowed  to 
recover  a  compensation  for  the  wages  and  keep  of  his  crew.  This  case  is 
comparatively  rare. 

On  principle,  damage  done  to  a  ship  or  cargo  by  voluntary  stranding 
is  treated  as  general  average  (c).  The  application  of  this  rule  to  practice 
is  found  to  present  considerable  difficulty  :  especially  as  it  is  not  easy  to 


(b)  Author  of  the  volume,  **  D'Uue  B^forme  Internationale  du  Droit  Maritime,"  to 
which  reference  has  aheady  been  made. 

{c)  Cour  de  Toulon,  6,  1,  112  ;  C.  de  Marseille,  18, 1,  179 ;  C.  de  Bastia,  23,  2,  174. 
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distinguish,  in  many  cases,  the  damage  done  by  the  stranding  from  the 
damage  previously  suffered  through  stress  of  weather.  If,  after  a  volun- 
tary stranding,  the  ship  becomes  an  absolute  wreck,  or  cannot  be  repaired, 
that  is  sauve  qui  pent,  and  the  damage  is  not  general  average.  If  she  is 
merely  a  constructive  total  loss,  on  the  ground  that  the  cost  of  repairing 
would  exceed  three-fourths  of  her  value,  then,  as  the  shipowner  always 
may  elect  to  repair,  the  prevalent,  and  apparently  the  better,  opinion  is 
that  the  damage  by  voluntary  stranding  is  admissible  as  general 
average. 

If,  after  a  mast  has  been  carried  away  by  accident,  the  wreck  is  cut 
away  to  save  the  ship,  such  wreck  is  allowed  as  general  average,  on  the 
footing  of  its  actual  value  in  that  condition ;  which  is  determined  by  the . 
estimate  of  experts. 

Damage  done  by  carrying  a  press  of  sail  is  admitted  in  principle  to 
be  general  average ;  but  the  practice  is  to  restrict  this  admission  within 
as  narrow  limits  as  possible. 

As  regards  the  basis  of  contribution,  the  law  and  practice  of  France 
adhere  strictly  to  the  principle  of  ultimate  results.  Even  in  the  case  of 
expenditure  at  a  port  of  refuge,  if  the  ship  and  cargo  are  afterwards 
totally  lost,  he  who  has  in  the  first  instance  paid  the  money  must  bear 
the  loss :  there  can  be  no  contribution.  It  follows  that,  if  the  property, 
instead  of  being  wholly  lost,  is  partially  lost  or  damaged  by  an  accident 
subsequent  to  the  expenditure,  contribution  is  to  be  levied  on  the  value 
of  that  which  arrives,  in  its  damaged  condition. 

The  half-value  of  the  ship  on  which  it  contributes,  is  the  one-half  of 
its  value  as  it  arrives  in  its  port  of  destination.  If  the  ship  has  been 
repaired  at  an  intermediate  port,  the  cost  of  these  repairs  is  deducted ; 
and  the  ship  contributes  on  one-half  of  the  difference.  To  this  sum  is  to 
be  added  one-half  of  the  amount  allowed  for  general  average  repairs. 

If  any  portion  of  the  freight  has  been  paid  in  advance  by  the 
charterer,  this  circumstance  is  not  allowed  to  affect  the  contribution: 
it  is  the  shipowner  who  in  all  cases  contributes,  upon  one-half  of  the 
entire  freight. 

This  rule  of  making  only  one-half  the  ship  and  freight  contribute  is 
not  defended  as  right  on  principle :  all  that  is  said  in  its  favour  is  that  it 
is  an  old  custom,  and  is  laid  down  in  the  Code. 

A  revised  Code  has  been  drafted,  and  communicated  to  the  Chambers 
of  Commerce,  the  effect  of  which  will  be  to  remove  the  anomalies  of  the 
French  law  of  general  average,  and  to  conform  to  sounder  principles. 
This  Projet  de  hi  is  printed  lower  down. 

Since  the  publication  of  the  first  edition  of  this  book,  I  have  been 
favoured  by  M.  Sorel  with  a  valuable  addition  to  it.  Desiring  to  clear 
up  the  several  points  as  to  which  I  had  been  able  to  give  no  certain 
report  of  the  French  law  or  practice,  M.  Sorel,  after  commimication  with 
those  of  most  authority  on  the  subject  in  the  several  ports  of  France, 
drew  up  a  report,  verified  by  abstracts  of  a  number  of  decisions  in  the 
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courts,  which  he  most  obligingly  placed  at  my  disposal.     The  substance 
of  this  important  document  is  given  below. 

GENERA Ti  PRINCIPLES. 

1.  Can  there  be  a  general  average  when  the  danger  has  arisen  from 
unseaworthiness,  the  fault  of  the  captain,  or  vice  propre  of  the  cargo  ? 

No.  The  expenses  of  putting  into  a  port  of  refuge  in  that  case  are 
chargeable  against  the  party  who  has  occasioned  it ;  and  that  party  is 
also  liable  to  an  action  for  damages  on  the  part  of  those  who  have 
suffered  loss  through  the  fault  or  the  vice  propre  (rf). 

It  is,  however,  evident  that,  in  certain  cases,  as,  for  example,  when 
the  expenses  of  putting  into  a  port  of  refuge,  entered  because  of  vice 
propre,  have  occasioned  a  loan  on  bottomry,  a  general  apportionment  may 
be  indispensable;  but  in  that  case  each  contributor  has  his  recourse 
against  the  party  answerable  for  the  faiilt  for  the  reimbursement  of  his 
contribution. 

SACRIFICE  OF  SHIP's  MATERIALS. 

2.  Damage  done  to  sails  used  to  force  a  stranded  ship  off  the  ground 
is  general  average. 

3.  Damage  to  a  steamer's  machinery  worked  for  the  same  purpose  is 
general  average. 

4.  Whether  the  coals  consumed  during  such  working  are  general 
average,  is  a  controverted  question,  which  has  not  yet  been  discussed 
before  the  courts. 

As  to  the  practice  on  this  and  other  points  relative  to  the  consumption 
of  a  steamer's  coals,  I  am  informed  that  it  is  at  present  undetermined ; 
and  that  claims  of  this  kind  are  frequently  made  the  subject  of  a 
compromise. 

5.  Damage  done  to  a  ship,  and  ammunition  expended  in  resisting  the 
attack  of  an  enemy,  are  general  average.  (See  Code  de  Commerce, 
§263.) 

6.  Damage  done  to  a  ship  in  order  to  extinguish  a  fire  is  general 
average  («). 

7.  Hawsers  and  other  materials  carried  on  deck  contrary  to  maritime 
usage,  and  thrown  overboard,  are  chargeable  to  the  captain  and  owners, 

{d)  The  following  dedsionfi  support  this  position : — ^Bomare  e.  Fraissinet,  Cour  de 
Marseille,  Mar.  13,  1856,  34,  1,  84 ;  Aquaronne  c,  Feraud,  Gourde  Marseille,  Jan.  3, 
1857,  36,  1,  37;  Bullock  e.  Deville,  CJour  d'Aix,  17  Jan.  1862,  1,  24;  Lautier  e. 
Nagger,  Gourde  Marseille,  1863,  1,  14  ;  Righetti  c.  Granonx,  Gour  de  Marseille,  1863, 
1,  316  ;  Harmsohn  e.  Lermillier,  Gour  de  Rennes,  1861,  2,  170  ;  Leroux  r.  Le  Goaster, 
Gour  de  Bennee,  1861,  2,  186. 

(«)  Brindean  e.  Gurrie,  Trib.  de  Gom.  de  Havre,  1869,  2,  37  ;  Gour  d'Appel  de  Rouen, 
20  July,  1870. 
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unleBS  it  be  proved  that  they  liad  recently  been  in  use,  and  tbat  their 
presence  on  deck  was  necessary  {f), 

8.  Damage  done  to  a  ship  or  cargo  by  voluntary  stranding  is  general 
average  {g). 

Stranding  deliberately  and  intentionally  done  for  the  common  safety 
constitutes  general  average,  although  the  ship  be,  at  the  moment  of  the 
deliberation,  in  a  state  of  the  most  extreme  danger  (''  dans  un  p^ril 
tellement  grave  qu'il  talonnait"),  and  if ,  besides,  she  were  still  under 
control  of  her  helm,  and  the  manoeuvre  had  for  its  result  the  stranding 
her  on  a  less  dangerous  point  than  that  towards  which  she  was  being 
driven  (A). 

EXPENDITX7BE8. 

9.  The  expenses  of  floating  a  stranded  ship,  or  otherwise  saving  the 
property  as  a  whole,  are  general  average. 

Even  when  the  stranding  has  been  accidental,  the  damage  sustained 
by  the  ship  in  consequence  of  the  efforts  made  to  bring  her  afloat,  the  loss 
of  ship's  materials  sacriflced,  and  all  expenses  incurred  for  the  same 
purpose,  particularly  the  sums  paid  to  salvors  who  have  rendered 
assistance  in  getting  her  afloat,  constitute  general  average  (t). 

The  expense  of  labourers  employed  for  discharging  the  cargo  at  the 
place  of  stranding,  whilst  the  crew  are  engaged  in  working  the  pumps,  is 
general  average  {k), 

1 0.  Expense  of  a  complex  salvage  operation. 

On  this  subject,  M.  Sorel  reports  the  present  state  of  the  practice  in 
France  in  the  following  terms  :— 

*^  If  the  ship  is  eventually  saved,  all  the  expenses  from  first  to  last 
are  general  average.  If,  on  the  contrary,  the  fragments  {debris)  only  of 
the  ship  are  saved,  there  is  simply  to  be  a  liquidation  of  the  salvage,  and 
the  expenses  are  to  be  divided  pro  raid  on  the  value  of  the  things  saved. 

'^  In  liquidations  of  salvage,  the  practice  and  jiirisprudence  in  France 
firmly  maintain  the  community  of  interest  during  the  whole  course  of  the 
operations ;  in  such  a  manner  that  the  property  first  saved  contributes 
towards  the  expenses  incurred  for  that  saved  last,  without  any  regard  to 
the  greater  or  less  degree  of  difficulty  or  costliness  of  saving  this  or  that 


(/)  Scoto  e.  TAdm.  des  ponts,  Trib.  de  Com.  d*  Alger,  23  Oct.  1838  ;  Naudr.  Amiel, 
18,  2,  21,  and  24 ;  Liziola  <?.  Kegny,  Cour  de  Maweille,  8  Oct.  1866,  34, 1,  281 ;  Granier 
c.  C>«  des  Docks,  Cour  de  Marseille,  1866,  1,  183  ;  Papas  e.  Ambanopoulos,  Cour  de 
Marseille,  1867,  1,  298  ;  Camboulire  e.  Verminck,  Cour  de  Mars.  1868,  1,  37. 

{ff)  Cour  de  Toulon,  6,  1,  112 ;  Marseille,  8,  1,  179  ;  Cour  de  Bastia,  23,  2,  174. 

(A)  Cour  de  Rouen,  34,  2,  96. 

(•)  Cour  de  MarseiUe,  9,  1,  337 ;  ^id.  19,  1,  233 ;  ibid,  27,  1,  201 ;  ibid,  31,  1,  213  ; 
ibid.  34,  1,  178 ;  ibid.  36,  1,  321 ;  Oliyier  e,  Gu6rin,  ibid,  1861,  1,  266. 

{k)  Cour  de  Marseille,  19,  1,  233. 
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portion.  Tlie  only  exception  to  this  rule  is  the  case  of  operations  entirely 
distinct — that  is  to  say,  when  a  salvage  has  been  abandoned  as  not  worth 
further  expense,  and  then  resumed  after  an  interval  by  more  enterprising 
salvors"  (/). 

11.  Bedamation  (ransom)  of  ship  and  cargo  after  capture  is  general 
average  (Code  de  Com.  §  304).  The  wages  and  provisions  of  the  crew 
retained  for  the  purpose  are  not  general  average,  except  in  the  case  of  a 
B^ip  freighted  by  the  month. 

12.  Coals  and  engine  stores  used  by  a  steamer  in  bearing  up  for  a 
port  of  refuge. 

On  this  subject  M.  Sorel  writes : — 

**  This  question  has  not  yet  given  rise  to  any  decision  of  the  courts, 
and  it  is  much  disputed  in  practice.  Some  are  inclined  to  admit  this 
expense  into  general  average,  when  it  is  proved  that  the  putting  into  port 
has  prolonged  the  voyage ;  others  consider  it  is  disposed  of  by  the  rule 
in  §  403,  relative  to  the  wages  and  provisions  of  the  crew,  and  maintain 
that  the  greater  or  less  length  of  the  voyage  cannot  be  taken  into  con- 
sideration when  the  ship  is  freighted  by  the  voyage." 

SACEIFIGES  OF  GABGO  OTHER  THAN  JETTISON. 

13.  Cargo  lost  or  damaged  in  discharging  it,  whether  in  boats  or 
lighters,  or  in  any  other  manner,  at  a  port  of  refuge,  in  order  to  repair 
the  ship,  or  in  reloading  it,  is  general  average. 

This  question  is  determined  by  §  427  of  the  Code  de  Commerce.  The 
captain  is  supposed  to  have  contemplated  the  difficulties  of  a  discharge  and 
reshipment  at  a  port  of  refuge,  and  it  is  this  which  determines  its  admis- 
sion into  general  average,  as  a  foreseen  consequence  of  the  measure  taken 
for  the  common  safety.  It  follows  that,  if  there  were  a  complete  absence 
of  difficulties  and  dangers,  the  question  might  be  dealt  with  otherwise, 
and  the  loss  classed  as  accidental — that  is,  as  particular  average. 

14.  Cargo  destroyed  by  a  fire  in  a  warehouse,  after  a  discharge  for 
the  common  safety : — 

<<  This  is  a  controverted  question,  but  it  appears  to  us  impossible  to 
maintain  with  success,  as  a  matter  of  principle  or  law,  that  such  a  loss 


(/)  When  the  salvage  operations  have  been  directed  conjointly  [indistinetemenC)  to- 
wards floating  the  ship,  saving  the  cargo,  and  conveying  both  to  their  destination,  the 
consequent  expenses  are  to  be  admitted  into  general  average,  without  distinction 
between  those  applicable  to  the  ship  and  those  applicable  to  the  cargo.  (Gour  de  Mar- 
seille, Feb.  29,  1840,  19,  1,  233.)  See  also  the  decision  of  Vallee  e,  Andreac,  Gour  de 
Bouen,  4  Dec.  1862  (Reoueil  de  Jur.  Com.  du  Havre,  T.  9,  p.  25),  Cour  de  Cassation, 
22  Feb.  1864  {}bid,  T.  10,  p.  50} ;  which  dearlj  establishes  the  position  in  the  text. 
In  that  case  a  box  of  specie,  carried  in  the  captain's  cabin  and  saved  among  the  first, 
was  made  to  contribute  rateably  to  the  enlire  salvage  operations  from  first  to  last. 
(Compare  Dent  v.  Smith.) 
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Bbould  be  treated  as  general  average.  In  fact,  our  jurisprudence,  con- 
formably to  the  principle  which  reg^ates  general  average,  is  unanimous 
in  deciding  that  if  the  ship  happens  to  run  aground  in  entering  a  port  of 
refuge,  the  damage  resulting  therefrom  cannot  be  regarded  as  a  direct  and 
foreseen  consequence  of  the  resolution  to  take  refuge  there,  and,  conse- 
quently, that  this  damage  must  be  classed  as  particular  average.  The 
same  principle  is  applicable  to  all  damage  that  may  result  to  the  cargo 
through  accident  or  superior  force.  It  is  very  evident  that  the  captain 
cannot  have  foreseen  the  fire  in  the  warehouse. 

.  "  Those  who  maintain  the  contrary  opinion  take  their  stand  upon  the 
simple  fact  that  both  law  and  usage  class  under  general  average  the 
premium  of  insurance  against  fire  in  the  port  of  refuge.  But  nothing 
obliges  the  agent  on  the  spot  {consignataire)  to  make  an  insurance.  He 
only  does  so  to  cover  his  own  individual  responsibility  as  general  agent ; 
and  one  cannot  see  how  the  existence  or  absence  of  such  an  insurance 
can  react  upon  the  principles  which  determine  the  classing  of  averages." 

This  controversy  is  here  only  mentioned,  says  M.  Sorel,  for  the  sake 
of  exactness.  There  is  no  tribunal  that  would  sanction  the  treating  of 
such  a  loss  as  general  average ;  and  it  is  never  done  in  practice. 

15.  Damage  to  cargo  by  water  poured  or  let  in  to  extinguish  a  fire 
is  general  average. 

16.  Loss  by  sale  of  cargo  at  a  port  of  refuge,  to  raise  the  funds 
necessary  for  a  general  average  expense,  is  general  average.  The  loss  is 
treated  in  the  same  way  as  a  bottomry  premium  (m). 

PROPER  PLACE  AND  TIME  FOR  ADJUSTMENT. 

17.  When  the  ship  reaches  her  port  of  destination,  with  the  cargo. 
The  place  of  the  cargo's  destination,  and  immediately  after  the 

discharge  (n). 

18.  When  the  voyage  is  broken  up  at  the  port  of  loading, 

The  port  of  loading,  which  has  become  in  result  the  port  of 
destination  (o). 

19.  When  the  ship  is  wrecked  or  condemned  at  a  port  of  refuge  and 
the  goods  are  sent  on  to  their  destination. 

The  port  of  destination  of  the  goods. 

MODE  OF  COMPUTING  AMOUNTS  TO  BE  MADE  GOOD. 

20.  When  the  goods  jettisoned  either  were  damaged  at  the  time,  or 
must  have  become  damaged  had  they  remained  on  shipboard,  their  value 

(m)  EwaldB  c.  Weasel,  Goya  de  Marseille,  24  April,  1834. 

(n)  Vandalle  e,  Lafou,  Gour  de  Montpellier,  2  Oct.  1837 ;  Ersa  e,  Bodin,  Trib.  de 
Com.  de  Marseille,  11  May,  1838. 

(o)  Trib.  de  Com.  de  Marseille,  10  May,  1864. 
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in  sound  condition  is  to  be  reduced  by  the  amount  of  damage  as  valued 
by  arbitrators  or  ascertained  by  comparison  with  other  goods  at  the 
termination  of  the  voyage. 

21.  When  the  voyage  is  broken  up  at  some  intermediate  port,  the 
amount  to  be  replaced  for  jettison  is  to  be  based  on  the  value  of  the  goods 
at  the  place  where  the  voyage  is  broken  up. 

22.  As  to  the  ship's  materials, 

In  practice,  one-third  is  always  deducted  from  the  cost  of  repairs  for 
the  difference  in  value  between  new  and  old.  This  deduction  is  not 
admitted  as  an  absolute  principle  by  the  Tribunals,  which  allow  to  the 
parties  inteY-ested  the  right  to  prove  the  actual  degree  of  improvement. 
Whenever  such  proof  is  wanting,  the  courts  will  deduct  one-third.  No 
deduction  is  made  from  articles  actually  new  when  sacrificed  (p).  If  the 
repairs  have  been  made  at  a  port  of  refuge,  where  the  articles  supplied 
are  more  costly  than  at  the  port  of  destination,  the  deduction  of  one-third 
is  to  be  made  from  the  latter  prices  only  {q). 

*' The  following  question,"  says  M.  Sorel,  "is  controverted.  When 
the  ship  is  condemned  in  the  course  of  her  voyage,  and  the  goods  reach 
their  destination,  some  contend  that  the  value  of  the  ship's  materials 
sacrificed  should  be  estimated  at  the  port  where  the  condemnation  takes 
place ;  others,  on  the  contrary,  that  it  should  be  estimated  according  to 
what  the  repair  or  replacement  would  cost  at  the  place  of  the  cargo's 
destination.  We  maintain  the  former  opinion,  and  do  not  see  why  the 
average  should  be  adjusted  differently  according  as  the  repair  has  or  has 
not  taken  place.  That  appears  to  us  not  only  illogical,  but  unjust,  since 
it  may  be  that  very  augmentation  in  the  price  of  the  repairs  which  has 
occasioned  the  condemnation  of  the  ship.  The  consequence  of  the  opinion 
which  we  combat  would  be,  to  oblige  the  captain  to  repair  under  all 
circumstances,  cost  what  it  may,  since  the  reimbursement  of  the  sacrifice 
would  no  longer  be  open  to  contest,  when  it  had  been  converted  into  an 
actual  expense." 

On  this  question,  I  should  be  entirely  of  M.  Sorel's  opinion,  if  it  were 
right  that  in  such  a  case  the  cost  of  repairing,  at  one  place  or  the  other, 
should  form  the  measure  of  the  sum  to  be  allowed  in  general  average. 
For  the  reasons  given  in  page  303,  I  think  this  is  not  so.  If  the  ship  is 
properly  condemned  as  not  worth  repairing,  either  she  is  condemned  by 
reason  of  the  general  average  sacrifice,  or  from  some  other  cause.  In  the 
former  case,  the  sum  allowable  in  general  average  is  the  value  of  the  ship, 
together  with  the  net  freight  lost  by  the  condemnation,  deduction  made 
of  the  ship's  proceeds,  and  also  of  any  damage,  other  than  general  aver- 
age, which  she  may  have  sustained.     In  the  latter  case,  all  that  can  be 


(p)  Trib.  de  Com.  du  Hayre,  4  Mar.  1843,  22,  2,  43. 
{q)  3,  1,  291 ;  34,  1,  122 ;  38,  1,  259. 
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admitted  into  general  average  is,  the  difference  between  the  ship's  actual 
proceeds  and  the  amount  she  would  have  been  sold  for,  had  the  general 
average  sacrifice  not  been  made. 

Cargo  and  ship's  materials  consumed  for  fuel  to  work  the  engines  of 
a  steamer,  for  the  common  safety,  and  after  a  supply  of  coal,  reasonably 
adequate  at  the  outset  for  the  intended  voyage,  had  been  consumed  in 
consequence  of  prolongation  of  the  voyage  through  accident,  are  allow- 
able, according  to  a  decision  of  the  Marseilles  Tribunal  of  Commerce. 
{Schloestn^  Y,  Underwriters ,  Dec.  1,  1874;  and  see  Gourlie,  p.  234.) 

ATFREIGHTMENT. 

23.  Duty  of  the  captain  towards  the  cargo  when  he  cannot  find 
another  ship  to  forward  it  by. 

If  the  captain  cannot,  within  a  reasonable  time,  find  another  ship, 
he  ought  to  take  steps  for  the  sale  of  the  cargo,  addressing  himself  to  the 
French  consul,  or,  if  there  be  none,  to  the  local  authorities.  He  may 
take  such  steps  even  before  the  expiration  of  the  legal  delay,  if  the  goods 
are  of  a  perishable  nature,  or  if  the  expenses  of  keeping  them  in  store 
would  absorb  the  greater  part  of  their  value. 

24.  When,  after  shipwreck,  goods  are  picked  up  at  sea  or  along  the 
coast,  without  the  master's  intervention, 

Freight  is  due  up  to  the  place  of  shipwreck. 
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THE  TAW  OF  BELGIUM. 

The  law  of  Belgium  has  undergone  a  remarkable  change,  in  the  matter 
of  general  average,  from  the  issuing  of  the  new  Code  of  Commerce  in 
1879,  under  the  sanction  of  King  Leopold  II.  and  the  Belgian  Chambers. 
Before  that  time  the  Belgian  law  of  average  followed  in  the  main  the 
Code  Napoleon,  with  important  modifications,  however,  borrowed  from 
the  old  customs  of  Antwerp;  which  last  appear  to  have  been  largely 
influenced  in  their  formation  by  the  authority  of  Valin,  the  first  of  the 
great  commentators  on  the  Ordonnance  of  Louis  XIY.  It  is  not  sur- 
prising, perhaps,  that  shortly  after  the  meeting  of  the  York-Antwerp 
conference  in  the  latter  city,  Belgium  should  have  been  the  country  to 
take  the  lead  in  the  projected  international  reform,  by  embodying,  to  a 
considerable  degree,  the  York-Antwerp  Rules  in  their  new  Code  of 
General  Average. 


LIVRE  11.     TITRE  IIL 
CHAPITRE  m.— Des  Avabies 

ET  DE  LEtJR  RtlOLEMENT. 

§  99.  Toutes  depenses  extraordi- 
naires  faites  pour  le  navire  et  les 
marchandises,  conjointement  ou 
separement ; 

Tout  dommage  qui  arrive  au 
navire  ou  aux  marchandises,  depuis 
leur  chargement  et  depart  jusqu'd 
leur  retour  et  d6chargement, 

Sont  reputes  avaries. 

§  100.  A  d^faut  de  conventions 
speciales  entre  toutes  les  parties, 
les  avaries  sont  r6gl6es  conform^- 
ment  aux  dispositions  ci-aprds. 

L. 


BOOK  IL     TITLE  IIL 
CHAPTER  in.— Of  Averages 

AND  THEIR  ADJUSTMENT. 

§  99.  All  extraordinary  expenses 
made  for  the  ship  and  the  cargo, 
conjointly  or  separately;  all  damage 
happening  to  the  ship  or  cargo, 
from  the  loading  and  departure 
unto,  the  arrival  and  discharge, 
are  considered  averages. 


§  100.  In  default  of  special  agree- 
ments between  all  the  parties,  aver- 
ages are  regulated  in  conformity 
with  the  following  dispositions. 


c  c 
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§  101.  Les  araries  Bont  de  deux  <  §  101.  Averages  areof  two  classes: 
classes :  avaries  communes  et  ayaries  I  general  average  and  particular  aver- 
particuli^res.  {  age  (a). 


§  102.  Sont  avaries  communes: 
les  d^penses  extraordinaires  faites 
et  les  dommages  soufferts  volon- 
tairement  pour  le  bien  et  salut  com- 
mun  du  navire  et  des  marchandises. 

Toutes  autres  avaries  sont  parti- 
culi^res. 


§  102  {by  The  extraordinary  ex- 
penses made,  and  the  voluntary 
damages  sustained  for  the  common 
good  and  safety  of  the  ship  and  of 
the  cargo,  are  general  averages  (c). 

All  other  averages  are  particular. 


§  103.  Sont  toutefois  considerees  §  103  (</).  The  expenses  of  any 
comme  avaries  communes  les  de-  '  port  of  refuge  made  in  consequence 
penses  de  toute  rel^che  effectu6e  d,  I  of  sea  peril  which  would  involve 


(a)  ' '  Particular  averages  are : — 

'*a.  Damage  to  ship  and  its  appurtenances  caused  by  preu  of  Mail.  [This  agrees 
with  York- Antwerp  Rule  VT.,  and,  though  not  specified  in  the  Code,  is,  Mr.  Van 
Peborgh  says,  the  practice  in  Antwerp.] 

*<  b.  Damages  sustained  by  a  toluntary  ttranding.  This  point  is,  however,  still  con- 
troverted. [Compare  York-Antwerp  Rule  V.  This  is  not  specified  in  the  Code,  but 
almost  conforms  to  our  practice,  Mr.  Van  Peborgh  says.] 

*'  c.  Damages  on  the  occasion  of  lighterage  in  the  regular  course  of  the  voyage  ;  the 
total  or  partial  loss  of  the  cargo  of  a  lighter  resulting  from  damages  sustained  by  the 
goods  during  transhipment  do  not  constitute  gpeneral  average  if  the  lighterage  was  an 
ordinary  incident,  and  foreseen  at  the  time  of  the  contract  of  afihreightment.  (Two 
judgments,  Antwerp,  July  9,  1859.) 

**  d.  Costs  of  ransoming  a  ship  ;  charges  imposed  by  a  pirate  captor  as  ransom  are  not 
general  average  when  they  have  been  agreed  to  by  the  captain  in  a  case  where  the 
pirate  had  recognized  the  neutral  character  of  the  cargo,  and  wished  to  respect  it  on 
that  account.  These  are  particular  average  to  the  charge  of  the  ship.  (Antwerp, 
Nov.  11,  1863.) 

**  e.  Costs  of  discharging  (he  cargo  in  a  port  of  refuge,  if  the  whole  cargo  is  discharged. 
(Conf.  Obs.  3  in  }  103.) 

'*f.  Lost  and  damage  to  cargo  in  consequence  of  discharge  at  a  port  of  refuge.*' 
(Ul.  p.  117.) 

(b)  This  general  definition  takes  the  place  of  the  old  §  400,  with  its  detailed  list  of 
what  was  included  in  general  average. 

{e)  '*  General  averages  are,  for  instance : — 

*'  a.  Lose  of  anchor  and  chain. — The  loss  of  anchor  and  chain  not  intended,  when 
this  loss  is  the  direct  consequence  of  voluntary  measures  taken  to  avoid  imminent 
risk  of  stranding.     (Ant.  June  5,  187o.) 

'^b.  Costs  of  extraordinary  towage,— The  costs  of  extraordinary  towage  necessitated 
in  consequence  of  the  loss  of  the  anchor  are  g^eral  average.     (Ant.  June  5,  1875.) 

* '  c.  Costs  of  help  and  salvage, —Costs  of  help  and  sea  salvage  constitute  general  average 
if  done  for  the  common  safety  of  ship  and  cargo.  (Ant.  March  18,  1873,  and  June  24, 
1873.)"— (Ul.  p.  117.) 

(rf)  This  new  article  is  in  conformity  with  York- Antwerp  Rules  VII.  and  VIII. 
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la  suite  de  fortune  de  mer,  qui 
mettrait  le  nayire  et  la  cargaison^ 
Bi  la  uayigation  6tait  continu6e,  en 
etat  de  peril  commun. 

Sont  compris  dans  ces  depenses, 
les  gages  et  la  nourriture  de  Tequi- 
page,  depuis  le  port  de  relache  jus- 
qu'au  moment  ou  le  navire  aura 
ete  remis  en  6tat  de  continuer  son 
voyage. 

Si  la  relache  est  motivee  par  des 
avaries  qui  soient  reconnues  pro- 
venir  du  vice  propre  du  navire  ou 
d'une  cause  imputable  au  capitaine 
ou  &  r  equipage,  les  depenses  sont 
avaries  particuli^res  au  navire. 

Si  la  relache  est  motivee  par  la  fer- 
mentation spontanee  ou  par  d'autres 


the  ship  and  cargo  if  the  voyage 
had  been  continued,  in  a  state  of 
common  peril,  are  always  considered 
as  general  average.  The  wages  and 
provisions  of  the  crew,  from  the 
entry  into  the  port  of  refuge  until 
the  ship  has  been  placed  in  a  con- 
dition to  continue  the  voyage,  are 
comprised  in  these  expenses  {e). 
If  the  putting  in  is  required  be- 
cause of  damage  known  to  arise 
from  the  vice  propre  of  the  ship  (/), 
or  from  a  cause  chargeable  to  the 
master  or  the  crew,  the  expenses 
are  particular  average  to  the  ship. 
But  if  required  because  of  spon- 
taneous fermentation,  or  other  vice 
propre  of  the  goods,    all  the    ez- 


{e)  **  With  regard  to  port  of  refuge  expeoBee,  the  following  deciflions  have  been  given 
in  the  courts: — 

**  a.  The  costs  of  putting  in — specially  costs  of  pilotage,  official  survey,  towage,  port 
and  dock  dues,  costs  of  discharging  and  reloading  part  of  cargo,  warehouse  hire  for  the 
goods  discharged,  commission  on  advances  to  captain — are  general  average  when  in- 
curred voluntarily  for  the  common  safety  of  ship  and  cargo.     (A.nt.  March  3,  1879.) 

'^b.  Discharge  of  cargo. — According  to  Antwerp  custom,  the  costs  of  discharge  and 
reloading  in  a  port  of  refuge,  are  particular  average  to  the  cargo  if  it  is  a  total  dis- 
charge, and  general  average  if  partial.     (Ant.  Aug.  14,  1874.) 

''c.  Sale  of  part  of  the  cargo. — The  sale  of  part  of  the  cargo  in  a  port  of  refuge 
to  cover  the  expenses  of  putting  in  constitute  a  general  average  involving  adjust- 
ment.    (Ant.  Sept.  10,  1864.)"— (ITl.  p.  117.) 

(/)  **  Inherent  defect  of  the  ship. 

**a.  Vice  propre  of  the  ship. — ^The  springing  of  a  leak  is  presumed,  unless  proved 
to  the  contrary,  to  proceed  from  the  bad  condition  of  the  ship,  if  no  other  cause  for 
the  accident  is  established.     (Ant.  Dec.  10,  1878.) 

*'b.  Vice  propre.  Cause  of  disaster  unknotcn. — As  a  general  rule,  wh^n  the  cause 
of  disaster  is  unknown,  accident  or  sea  peril  are  assumed  with  regard  to  the  under- 
writers. If  the  accident  is  such  that  it  can  be  attributed  either  to  vice  propre  or  to 
some  accident  of  navigation,  the  presumptions  touching  vice  propre  should  weigh 
more  than  the  others.     (Jud.  Arb.  March  11,  1856.) 

*'c.  The  underwriters  are  only  exempt  with  regard  to  damage  arising  from  vice 
propre  as  far  as  it  comes  on  naturally,  without  being  occasioned  by  any  sea-peril 
whatever.     (Jud.  Arb.  April  9,  1853.) 

**  d.  Overloading. — Overloading  and  its  natural  dangers  constitute  a  vice  propre  con- 
cerning the  ship,  and  the  disaster  resulting  from  it  Ib  not  covered  by  the  assurance  of 
barratry  on  the  captain's  part.  (Jud.  Arb.  March  11,  and  Dec.  23,  1865  ;  Court  at 
Brussels,  May  21,  1866.)"— (Ul.  p.  118.) 
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vices  propres  de  la  marchandise, 
toutes  les  d6peii8e8  sont  avsuries 
particulieres  k  la  marchandise. 

§  104.  Les  avaries  communes  sont 
Bupport6es  par  les  marchandises, 
par  le  navire  et  par  le  montant  net 
du  fret,  au  marc  le  franc  de  leur 
valeur. 

Les  avaries  particulieres  sont  sup- 
portees  et  payees  par  le  proprietcdre 
de  la  chose  qui  a  essuye  le  dommage 
ou  occasionn6  la  perte. 

§  105.  Le  fret  non  paye  ou  paye 
d'avance  et  restituable  ne  contribue 
que  pour  la  moitie  de  son  montant 
brut. 

§  106.  Les  munitions  de  guerre 
et  de  bouche,  les  hardes  et  salaires 
des  gens  de  I'equipage  et  les  ba- 
gages  des  passagers  ne  contribuent 
pas  a  Tavarie  commune;  leur  valeur 
sera  payee  par  contribution  eur  tous 
les  autres  efPets. 


penses  are  particular  average  to  the 
cargo. 


§  104  (^).  General  average  is 
borne  by  the  cargo,  the  ship,  and 
the  net  amount  of  the  freight  in 
proportion  to  their  values. 

Particular  average  is  borne  and 
paid  by  the  owner  of  the  property 
which  has  sustained  the  damage  or 
occasioned  the  loss. 

§  105.  The  freight  unpaid,  or 
paid  in  advance  and  returnable, 
contributes  only  upon  one-half  of 
its  gross  amount  (A). 

§  106.  Munitions  of  war,  victuals, 
the  effects  and  wages  of  the  crew 
and  the  baggage  of  the  passengers, 
do  not  •  contribute  to  general 
average;  their  value  is  repaid  by 
contribution  from  all  the  other 
effects  («). 


(jff)  By  the  old  Code,  §§401  and  404,  general  average  was  borne  by  the  goods  and  by 
half  the  ship  and  freight.  The  change  made  as  to  the  ship  is  in  conformity  with  York- 
Antwerp  Bule  X. 

{h)  '*  The  Law  of  Belgium  diverges  on  this  point  from  that  of  Germany.  In  the 
first  place,  in  Belgium  the  freight  only  contributes  on  half  its  gross  amount;  in 
Germany  on  two -thirds.  Furthermore,  according  to  Belgian  law,  freight  is  only  liable 
to  contribution  in  so  far  as  it  has  not  been  prepaid,  or  if  prepaid,  to  be  returned  in 
case  the  ship  is  lost.  And  so  goods  on  which  advance-freight  has  been  paid  without 
conditions  contribute  on  their  full  value  at  the  place  of  destination  without  deducting 
freight.  According  to  Gorman  law  the  freight-money  is  always  contributory,  and  its 
contribution  as  a  special  item  in  the  adjustment  is  placed  to  the  account  of  those 
interested  in  the  cargo,  as  far  as  the  freight  has  been  advanced  and  not  returned. 
(Gonf.  p.  71  and  foil.)  On  the  other  hand,  in  German  law  without  ejcception,  goods 
contribute  on  their  value  after  deduction  of  freight.     (Conf.  p.  67.)*' — (Ul.  p.  119.) 

(t)  The  words  **  and  wages'*^  were  not  in  the  old  Code.  '*  If  compensation  is  made 
for  the  provisions  and  effects  mentioned  in  this  Article,  they  contribute  with  the 
difference  of  value  at  which  they  are  taken  in  the  average  statement.  (Conf.  §  725 
German  Code.)''— (Ul.  p.  119.) 
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§  107.  Toute  marchandise  pre- 
Berv6e  contribue  pour  savaleur  nette 
au  lieu  du  dechargement  ou  son 
produit  net,  deduction  faite  du  fret 
k  payer.  Le  fret  paye  d'avance  et 
non  restituable  n'est  pas  deduit. 

Les  marchandises  jetees  ou  sacri- 
fiees  Bont  remboursees  pour  leur 
valeur,  fret  compris,  d  charge  de 
payer  le  fret.  EUes  contribuent 
pour  leur  valeur,  fret  deduit,  de  la 
meme  maniere  que  les  marchandises 
pr6serv6es. 

§  108.  La  qualite  des  marchan- 
dises est  constatee  par  la  produc- 
tion des  connaissements  et  des  fac- 
tures,  s'il  y  en  a. 

Si  la  qualite  des  marchandises  a 
ote  deguis6e  par  le  connaissement, 
et  qu'elles  se  trouvent  d'une  plus 
grande  valeur,  elles  contribuent  sur 
le  pied  de  leur  estimation,  si  elles 
'sont  sauvees. 

Elles  sont  pay  ees  d'apres  la  qualite 
designee  par  le  connaissement,  si 
elles  sont  perdues. 


§  107.  All  goods  preserved  (k) 
contribute  upon  their  net  value  or 
net  proceeds  at  the  place  of  dis- 
charge, after  deducting  freight  to 
be  paid.  Freight  prepaid  and  not 
returnable  is  not  deducted. 

Goods  jettisoned  or  otherwise 
sacrificed  are  contributed  for  upon 
their  value,  including  freight,  at  the 
charge  of  paying  freight  (/).  They 
contribute  upon  their  value,  less 
the  freight,  in  the  same  manner  as 
goods  saved. 

§  108.  The  quality  of  the  goods 
is  shown  by  the  production  of  the 
bills  of  lading  (m)  and  invoices,  if 
there  are  any.  If  the  quality  of 
the  goods  has  been  disguised  in 
the  bill  of  lading,  and  they  i)osses8 
a  greater  value,  they  contribute,  if 
they  are  saved,  according  to  their 
real  worth.  They  are  paid  for  ac- 
cording to  the  value  designated  by 
the  bill  of  lading,  if  they  are  lost. 


{k)  *'New  disaster.  A  general  average  does  not  give  occasion  for  a  claim  to 
contribution  from  the  owner  of  the  cargo  should  this  cargo  be  lost  in  the  course  of  the 
voyage  by  a  new  disaster.  (Ant.  Jan.  29,  1872  ;  March  18,  1873  ;  June  24,  1873.)"— 
(Ul.  p.  119.) 

(/)  "According  to  Belgian  law,  the  shipowner  by  the  charter-party  (§  96)  must  be 
paid  full  freight  for  goods  sacrificed  for  the  common  good,  and  contributes  upon  it  to 
general  average.  From  this  rule  in  law  it  follows  of  necessity  that  the  cargo  owners 
must  be  compensated  for  the  jettisoned  goods,  including  freight.  }  96  of  the  Belgian 
Code  runs  thus : — 

*^  'The  captain  is  paid  freight  for  goods  jettisoned  for  the  common  safety,  at  the 
charge  of  contribution.'  **     (Ul.  p.  120.) 

(m)  "  Cargo  in  bulk. —  Weight  at  loading. — In  an  adjustment  touching  a  cargo  in  bulk, 
specially  of  zinc  mineral,  in  order  to  verify  the  amount  of  the  jettison  and  the  con- 
tributory shares  in  general  average,  the  thing  to  be  considered  is  the  weight  indicated 
in  the  bills  of  lading,  and  not  the  mean  of  the  former  loads  of  the  same  vessel.  It  does 
not  signify  the  captain  ha\'ing  signed  the  bills  of  lading  with  reserve  as  to  weight ; 
these  documents  have  the  force  of  proof  if  they  are  not  shown  to  be  wrong.  The 
adjusters  are  justified  in  deducting,  on  damp  being  evident  at  the  discharge,  an  ordi* 
nary  humidity  of  one  per  cent,  at  loading.     (Ant.  May  23,  1870.)  " — (Ul.  p.  120.) 
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Si  les  marcliandiseB  deGlar6e8  aont 
d'une  qualite  inferieure  cl  celle  qui 
est  indiquee  par  le  connaissement, 
elles  contribuent  d'apr^s  la  qualite 
indiquee  par  le  connaissement,  si 
elles  Bont  8auy6eB. 

Elles  sent  payees  sur  le  pied  de 
leur  valeur,  si  elles  sont  jetees  ou 
endommag6es. 

§  109.  Les  efiPets  dont  il  n'y  a  pas 
de  connaissement  ou  declaration  du 
capitaine  ne  sont  pas  pajes  s'ils 
sont  jetes;  ils  contribuent  s'ils  sont 
sauTes. 

Les  effets  charges  sur  le  tillac  du 
navire  contribuent  s'ils  sont  sauves. 
S'ils  sont  jetes  ou  endommages  par 
le  jet,  le  proprietaire  n'est  point 
admis  d  former  une  demande  en 
contribution ;  il  ne  peut  exercer  son 
recours  que  centre  le  capitaine. 


If  the  goods  possess  a  value  in- 
ferior to  that  indicated  in  the  bill  of 
lading,  they  contribute  according  to 
the  value  indicated  in  the  bill  of 
lading,  if  they  are  saved.  They  are 
paid  for  according  to  their  value  if 
they  are  jettisoned  or  damaged. 


§  109.  Effects  for  which  there  is 
no  bill  of  lading  or  declaration  of 
the  master,  are  not  paid  for  if  they 
are  jettisoned ;  they  contribute  if 
they  are  saved. 

The  effects  loaded  upon  the  deck 
of  the  ship  contribute  if  they  are 
saved.  If  they  are  jettisoned  or 
damaged  by  the  jettison,  the  owner 
is  not  allowed  to  make  a  claim  for 
contribution  («),  his  only  remedy  is 
against  the  master  (o). 


(n)  The  old  Cude  (see  {  229  Fr.  Code)  ran  thus: — '*The  captain  is  re8i)on8ible  for 
any  damage  happening  to  goods  he  has  laden  on  deck  without  the  written  consent  of 
the  shipper.  This  rule  does  not  apply  to  the  coasting  trade.'*  This  last  clause  is 
omitted  in  the  new  Belgian  Code  in  the  corresponding  clause  }  20,  thus  following  the 
York- Antwerp  Rule  I. 

(o)  ''According  to  }  20  of  the  New  Belgian  Code  the  captain  may  only  take  g^oods 
on  deck  by  the  express  consent  of  the  shipper. 

''  §  20.  The  captain  is  equally  responsible  for  all  damage  happening  to  goods  which 
he  has  carried  on  deck  without  the  written  consent  of  the  shipper.  Any  erection  not  an 
integral  part  of  the  ship's  frame  is  counted  as  deck. 

"  The  following  judgments  apply  to  this  point : — 

<'a.  Goods  on  deck.  From  Grimsby  to  Antwerp  there  is  a  g^reat  coasting  trade. 
However,  the  jettison  for  the  common  safety  of  goods  on  the  ship's  deck  does  not  give  a 
claim  to  the  owner  of  these  goods  to  the  general  average  contribution  in  chief.  (Adj. 
Ostcnd,  Jan.  29,  1861.) 

'  *■  Effects  laden  on  deck  do  not  occasion  contribution  if  they  are  jettisoned.  This  rule 
applies  to  the  small  coasting  trade  when,  according  to  the  bill  of  lading,  the  captain  is 
forbidden  to  carry  on  deck  the  goods  which  were  jettisoned.  The  owner  of  the  goods 
saved  can  allege  the  violation  of  this  injunction  as  exception  against  a  captain  claiming 
contribution.     (Ant.  April  1,  1865.) 

''  b.  Rigging  and  vietuaU  on  deck.  The  jettison  of  provisions  placed  on  deck  gives  no 
opening  for  claim  to  contribution,  as  their  being  there  is  wrong.  But  some  of  the 
rigging,  such  as  studding  sails,  topgallant  masts,  &c.,  whose  place  is  usually  in  the 
long  boat,  if  jettisoned,  may  go  to  g^eral  average.  (Ant.  Aug.  9,  1861.)'* — (Ul. 
p.  121.) 
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§  110.  Le  navire  contribue  par 
sa  valeur  au  lieu  du  deohargement. 

§  111.  Si  le  jet  ne  sauye  pas  le 
navire,  il  n' j  a  lieu  4  aucune  con- 
tribution. 

Les  marcbandises  sauvees  ne  sent 
point  tenues  du  pajement  ni  du 
dedommagement  de  celles  qui  ont 
et6  jetSes  ou  endommag^es. 

§  112.  Si  le  jet  Bauve  le  navire, 
et  Bi  le  navire,  en  continuant  sa 
route,  vient  4  se  perdre,  les  effets 
sauv^s  contribuent  au  jet  sur  le 
pied  de  leur  valeur,  en  P^tat  o^  ils 
se  trouvent,  deduction  f aite  des  f  rais 
de  sauvetage. 


§  113.  Les  effets  jetes  ne  contri- 
buent, en  aucun  cas,  au  pajement 
des  dommages  arrives  depuis  le  jet 
aux  marcbandises  sauvees. 

Les  marcbandises  ne  contribuent 
point  au  pajement  du  navire  perdu 
ou  reduit  k  Tetat  d'innavigabilite. 

§  1 14.  Dans  tons  les  cas  ci-dessus 
exprim68,  le  capitaine  et  1' equipage 
sont  privilegies  sur   les  marcban- 


§  110.  Tbe  sbip  contributes  upon 
ber  value  at  tbe  place  of  discbarge. 

§111.  If  tbe  jettison  (jt?)  does 
not  save  tbe  sbip,  tbere  is  no  ground 
for  anj  contribution.  Tbe  goods 
saved  are  not  bound  for  tbe  paj- 
ment  or  indemnitj  of  tbose  wbicb 
bave  been  jettisoned  or  damaged. 


§  112.  If  tbe  jettison  saves  tbe 
sbip,  and  if  tbe  sbip,  in  continuing 
tbe  vojag^  is  lost,  tbe  effects  saved 
contribute  to  tbe  jettison  in  pro- 
portion to  tbeir  value,  in  tbe  state 
in  wbicb  ihey  are  found,  deduction 
being  made  of  tbe  cbarges  of  saving 
tbem. 

§  113.  Effects  jettisoned  do  not 
contribute  in  anj  case  to  tbe  paj- 
ment  of  damages  bappening  after 
tbe  jettison  to  tbe  goods  saved. 

Goods  do  not  contribute  to  tbe 
pajment  of  tbe  sbip  lost  or  ren- 
dered innavigable. 

§  114.  In  all  tbe  cases  above- 
mentioned,  tbe  master  and  crew 
bave    a  lien(^)  on   tbe   goods  or 


{p)  **  Legal  arrangementa — Jettucn.  Most  of  the  rules  of  the  Mercantile  Code  about 
jettison  are  applicable  to  all  cases  of  general  average.  (Ant.  Jan.  29, 1872.]'* — (Ul. 
p.  121.) 

{q)  **  The  question  has  been  debated  in  an  action,  whether  the  fees  of  tbe  adjuster 
belong  to  the  category  privileged  according  to  §  114.  This  has  been  decided  in  the 
affirmative  by  the  Mercantile  Court  of  Antwerp,  in  a  judgment  of  June  4,  1881,  on  the 
following  grounds.  The  defendant  contends  that  the  experts  had  no  claim  conjointlj 
on  the  shipowner  and  freighter,  for  payment  of  their  fees  and  expenses,  that  they 
could  only  claim  from  the  captain  who  has  requested  the  survey  and  has  had  it  effected. 
Considering  that  the  commission  given  to  the  experts,  without  being  a  warrant  direct 
from  the  parties  concerned,  is  a  commission  granted  by  justice  in  the  interest  of  all  the 
parties  in  the  case,  since  it  has  for  its  object  the  discovery  of  the  truth,  which  it  is  for 
the  interest  of  all  to  know  ;  admitting,  then,  that  the  employing  of  experts  is  equivalent 
to  a  hiring  of  labour  or  a  contract  analogfous,  each  of  the  parties  is  bound  to  the  experts 
at  pro  raid  of  his  interest ;  now,  since  this  interest  is  not  divisible,  since  each  party  is 
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dises  ou  le  priz  en  provenant  pour 
le  montant  de  la  oontribution. 

Us  ne  peuvent  toutefois  retenir 
les  marchandiseB,  a,  le  destinataire 
donne  caution  pour  le  payement  de 
la  contribution. 

§  115.  Siy  depuis  la  repartition, 
les  efPets  jet6s  Bont  recouvres  par 
les  proprietaires,  ils  sent  tonus  de 
rapporter  au  capitaine  et  aux  inte- 
resses  ce  qu'ils  ont  re^u  dans  la 
contribution,  deduction  faite  des 
dommages  causes  par  le  jet  et  des 
&ais  de  recouvrement. 


§  116.  Le  capitaine  est  tenu  de 
r6diger  par  ecrit  le  proc^  s-verbal  du 
jet  et  des  autres  sacrifices  faits, 
aussitot  qu'il  en  a  les  moyens.  Le 
proce s-verbal  enonce  les  motifs  qui 
ont  determine  le  sacrifice,  les  choses 
sacrifiees,  abandonnees,  jetees  ou 
endommagees.  II  est  signe  du  capi- 
taine et  des  principaux  de  1' equi- 
page, ou  6nonce  les  motifs  de  leur 
ref  us  de  signer.  II  est  transcrit  sur 
le  registre. 

§  117.  Au  premier  port  ou  le 
navire  abordera,  le  capitaine  est 
tenu,  dans  les  vingt-quatre  heures 


their  proceeds  for  the  amoimt  of 
their  oontribution. 

They  may  not,  however,  retain 
the  goods,  if  the  consignee  gives 
security  for  the  payment  of  the 
contribution. 

§  115.  If,  after  the  apportion- 
ment, the  effects  jettisoned  are  re- 
covered by  their  owners,  they  are 
obliged  to  refund  to  the  captain, 
and  others  interested,  what  they 
have  received  in  contribution,  de- 
duction being  made  of  the  damages 
caused  by  the  jettison,  and  costs  of 
salvage. 

§  116.  The  captain  is  bound  to 
draw  up  a  written  account  of  the 
jettison  and  other  sacrifices  made  as 
soon  as  possible.  This  account  must 
detail  the  motives  which  determined 
the  sacrifice  and  what  goods  were 
sacrificed,  abandoned,  jettisoned,  or 
damaged.  It  is  signed  by  the  cap- 
tain and  chief  of  the  crew,  or  states 
the  motive  of  their  refusal  to  sign. 
It  is  copied  into  the  register. 


§  117.  At  the  first  port  into  which 
the  ship  enters,  the  captain  is  bound 
within  twenty-four  hours    of    his 


interested  iu  full  justice  being  done,  each  one  of  them  is  bound  for  the  whole  to  the 
experts.  It  is  so  undoubtedly-  when  the  experts  are  nominated  amicably  bj  the  two 
parties  conjointly,  and  it  is  the  same  when  the  appointment  is  made  by  the  court,  either 
at  the  suggestion  of  parties  concerned,  or  by  virtue  of  its  office,  since  then  the  judicial 
contract  takes  the  position  of  the  voluntary  one.  In  this  case  the  defendant  (the 
freighter)  is  bound  by  other  motives  still.  In  fact  the  captain,  having  advanced  the 
costs,  should  have  a  lien  on  the  cargo  or  its  proceeds  (Art.  114,  Law  of  Aug.  21,  1879), 
the  experts  could  then  exercise  the  same  right  if  the  captain  had  not  paid  (Art.  1166, 
Civil  Code) ;  and  the  plaintiff  (a  broker  who  had  paid  the  adjusters)  steps  into  their 
rights,  but  it  is  the  defendant  who  has  received  the  cargo  and  pocketed  the  proceeds. 
(Jurisp.  of  Ant.  26th  year,  p.  279.)  '*— (Ul.  p.  123.) 
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de  son  arrivee,  d'afEnner  les  faits  '  arrival,  to  affirm  the  facts  stated  in 


eontenus  dans  le  proc^s-yerbal. 

§  118.  L'6tat  des  pertes  et  dom- 
mages  est  fait  dans  le  lieu  du  de- 
chargement  du  navire,  4  la  diligence 
du  capitaine  et  par  experts. 

Les  experts  sont  nomm6s  par  le 
Tribunal  de  Commerce,  si  le  d6- 
chargement  se  fait  dans  im  port 
beige. 

Dans  les  lieux  oii  il  n'y  a  pas  de 
Tribunal  de  Commerce,  les  experts 
sont  nommes  par  le  juge  de  paix. 

Us  sont  nommes  par  le  consul  de 
Belgique,  et,  d  son  defaut,  par  le 
magistrat  du  lieu,  si  la  deobarge  se 
fait  dans  un  port  etranger. 

Les  experts  pretent  serment  avant 
d'op6rer. 


the  prods-verbal  (r). 

§  118.  The  account  of  the  losses 
and  damages  is  made  in  the  place 
of  the  ship's  discharge  («),  at  the 
instance  of  the  captain  and  by 
experts. 

The  experts  are  named  by  the 
Tribunal  of  Commerce  (t),  if  the 
discharge  is  made  in  a  Belgian  port. 
In  places  where  there  is  no  Tribunal 
of  Commerce,  the  experts  are  nomi- 
nated by  the  justice  of  the  peace. 
They  are  named  by  the  Belgian 
consul,  or,  in  his  absence,  by  the 
magistrate  of  the  place,  if  the  dis- 
charge is  made  in  a  foreign  port. 
The  experts  are  sworn  before  they 
commence  their  work. 


(r)  ^*  Protett.  A  sea  protest  which  has  not  been  made  during  the  legal  time  of 
twenty-foor  hours  after  the  ship's  arrival,  and  which  has  not  been  verified  by  an 
examination  of  the  crew,  cannot  be  received  as  evidence.  An  irregular  protest  may  be 
considered  as  a  beginning  of  proof  of  such  a  kind  as  to  admit  of  the  proof  being 
tendered.     (Ant.  April  12,  1879.)"— (Ul.  p.  124.) 

(«)  **  The  adjustment  is  to  be  drawn  up  at  -the  port  of  destination,  not  at  that  of 
putting  in.     (Ant.  Sept.  10,  1864.)"— (XJl.  p.  124.) 

{t)  *'  In  Belgian  ports,  especially  in  Antwerp,  the  average  parties  usually  agree  to 
entrust  the  definitive  repartition  of  the  average  damages  concerned  to  adjusters 
chosen  by  themselves.  The  ordinary  form  of  the  so-called  compromise  clause  often 
implicitly  excludes  the  having  recourse  to  the  Courts  of  Law.  If  this  latter  is  not 
contemplated  by  the  parties,  it  must  be  expressly  declared  in  the  agreemcDt.  An 
Antwerp  decision  of  Sept.  14,  1880,  contains  the  following  rule  on  this  point:  — 
*  Adjusters  chosen  by  the  parties  to  verify  and  determine  the  character  of  the  damages, 
to  classify  and  divide  them  according  to  law  and  custom  on  the  subject,  the  parties 
agreeing  to  conform  to  the  adjustment  and  to  bear  their  portion  of  looses  and  costs 
coming  to  their  charge,  are  not  arbiters,  indeed,  but  experts.  But  as  the  parties  have 
agreed  to  conform  to  the  adjustment  of  these  experts,  they  are  not  competent  to  go  to 
law  against  the  adjustment  unless  the  experts  have  exceeded  their  powers. 

*  <  <  According  to  this  clause,  the  experts  are  not  empowered  to  calculate  the  sum  total 
of  the  damages ;  but  they  are  competent  to  inquire  into  their  origin,  if  this  information 
is  requisite  to  make  the  classification. 

*^  *  The  parties  have  no  right  to  maintain  that  in  the  classification  the  adjus'ers  are 
not  adhering  to  the  laws  and  customs,  as  this  point  is  left  for  the  expert's  judgment. 
(Ant.  Sept.  14,  1880.)'"— (Ul.  p.  124.) 
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§  119.  Lea  experts  nommes  en 
yertu  de  Tarticle  precedent  font  la 
repartition  des  pertes  et  dommages. 

La  repartition  est  rendu  ex6eu- 
toire  par  I'homologation  du  tri- 
bunal. 

Dans  les  ports  Strangers,  la  re- 
partition est  rendue  executoire  par 
le  consul  de  Belgique,  ou,  k  son 
defaut,  par  tout  tribunal  competent 
sur  les  lieux. 

§  167.  Le  pret  4  la  grosse  ne 
contribue  pas  aux  avaries  particu- 
lieres  des  choses  affectees. 

II  contribue  aux  avaries  com- 
munes suryenues  posterieurement 
au  pret,  si  Facte  n'exprime  que  le 
preteur  en  est  affrancbi. 


§  119.  The  experts  nominated  as 
above,  make  the  statement  of  the 
losses  and  damages.  The  state- 
ment is  rendered  executory  by  the 
official  confirmation  of  the  Tri- 
bunal (ti). 

In  foreign  ports  the  statement  is 
rendered  executory  by  the  Belgian 
consul,  or  failing  him  by  some  com- 
petent tribunal  of  the  place. 

§  167.  The  bottomry  loan  does 
not  contribute  to  particular  aver- 
ages. The  lender  contributes  to 
general  average  occurring  after  the 
loan,  if  the  terms  of  the  bond  do 
not  expressly  exonerate  him  (x). 


(m)  '*The  Bhip  Expedit  had  sustained  a  general  average  damage,  which  had  been 
reckoned  by  the  adjusters  in  Rio  Grande  at  Fld,597.20.  The  parties  interested  in 
the  carg^  disputed  several  points ;  they  wished  to  have  the  amount  reduced  to 
F7,898.26,  and  proposed  to  have  the  adjustment  drawn  up  again  by  other  experts. 
Upon  this: — 

<*  The  captaiu  objects  that  by  pei^sonally  pledging  himself  to  pay  the  general  average 
on  the  carg^,  the  consignee  is  bound  beforehand  and  irrevocably  to  an  adjustment  to 
be  made  by  adjusters.  This  contention  is  erroneous,  because  the  adjustment  b  only  an 
opinion  given  by  experts,  which  only  acquires  obligatory  force  by  the  sanction  of  the 
dourt,  or  of  the  Belgian  consul  in  foreign  parts  (Art.  119  of  the  Law  of  Aug.  21, 
1879) ;  moreover,  the  consignee  has  not  bound  himself  to  invest  the  experts  with  the 
office  of  arbitrators,  nor  to  give  way  to  their  opinion.  The  expert's  opinion  has  been 
submitted  to  the  Belgian  consul,  who  certifies  that  this  adjustment  of  averages  has 
been  made  in  conformity  with  the  laws  and  customs  of  the  Empire  of  Brazil  and  the 
port  of  Bio  Grande.  But  this  certification  evidently  cannot  take  the  place  of  that 
sanction  provided  for  and  demanded  by  Art.  119  of  the  law,  in  order  to  make  an 
adjustment  obligatory.  It  would  be  a  misconception  of  the  most  elementary  prin- 
ciples of  all  procedure,  the  right  of  self-defence,  and  every  guarantee  for  impartial 
justice,  to  give  the  force  of  a  judicial  decision  to  an  act  solicited  by  one  of  the 
parties  in  the  absence  of  the  other,  without  this  latter  being  appealed  to  to  contradict 
the  former ;  particularly  when,  as  in  this  case,  there  are  complicated  questions,  values 
of  goods,  &c.,  all  points  which  a  one-sided  and  superficial  examination  by  experts  can- 
not elucidate.  It  is  well,  then,  to  nominate  new  experts  to  look  over  and  to  correct,  if 
need  be,  the  work  of  the  adjusters  at  Rio  Grande.  (Jurisp.  of  Ant.  1881,  p.  360.)** — 
(Ul.  p.  125.) 

(x)  This  article  varies  from  the  {  330  of  the  former  Code  (V.  Fr.),  which  ran  thus : — 
' '  Lenders  on  bottomry  contribute  to  general  average  in  the  place  of  the  borrowers. 
Particular  averages  are  also  to  the  lenders*  charge  if  there  is  no  agreement  to  the  con- 
trary." Art.  331  of  the  old  Code  on  the  same  subject  is  not  reproduced  here.  See 
Fr.  Code,  §  331. 
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§  77.  Le  cliargeur  ne  peut  aban- 
donner  pour  le  fret  les  marcliandises 
diminuees  de  prix  ou  deteriorees 
par  leur  vice  propre  ou  par  cas 
fortuit. 

Si  toutefois  des  f utailles  conte- 
nant  vin,  huile,  miel  et  autres  li- 
quides,  ont  tellement  coule  qu*elles 
soient  vides  ou  presque  vides,  les- 
dite»  f  utailles  pourront  etre  aban- 
donn6e8  pour  le  fret. 

§  79.  Le  capitaine  ne  peut  retenir 
lee  marcbandises  dans  son  navire 
faute  de  pajement  de  son  fret. 

II  peut,  dans  le  temps  de  la  de- 
cbarge,  demander  le  depot  en  mains 
tierces  jusqu'au  pajement  de  son 
fret. 

§  80.  Le  capitaine  est  prefere, 
pour  son  fret,  et  le  remboursement 
des  avaries,  s'il  y  a  lieu,  sur  les 
marcbandises  de  son  cbargement, 
pendant  quinzaine  apr^s  leur  de- 
livrance,  si  elles  n'ont  passe  en 
mains  tierces. 

§  85.  Si  le  vaisseau  est  arrete 
par  une  force  majeure  dans  lecours 
de  son  voyage,  il  n'est  du  aucun 
fret  pour  le  temps  de  sa  detention, 
si  le  navire  est  affret6  pour  un  prix 
fixe  par  periode  de  temps,  ni  aug- 
mentation de  fret,  s'il  est  lou6  au 
voyage. 

La  nourriture  et  les  loyers  de 
r  equipage  pendant  la  detention  du 
navire  sont  reputes  avaries. 


§  77.  Tbe  freigbter  cannot  aban- 
don for  freigbt  goods  diminisbed  in 
price  or  deteriorated  by  tbeir  vice 
propre  or  by  accident. 

If,  bowever,  casks  containing 
wine,  oil,  boney,  or  otber  liquids, 
are  so  leaked  out  as  to  be  empty, 
or  nearly  empty,  sucb  casks  may 
be  abandoned  for  freigbt. 


§  79.  Tbe  captain  may  not  retain 
tbe  goods  on  board  bis  sbip  in  de- 
fault of  payment  of  bis  freigbt. 

He  may,  at  tbe  discbarge,  insist 
upon  tbeir  deposit  in  tbird  bands 
until  tbe  payment  of  bis  freigbt. 


§  80.  Tbe  captain  bas  a  prefer- 
ence claim  for  bis  freigbt,  and  for 
reimbiirsement  of  average  if  tbere 
is  occasion,  on  tbe  goods  of  tbe 
cargo  for  fifteen  days  after  delivery 
if  tbey  bave  not  passed  into  tbird 
bands  (y). 

§  85.  If  tbe  sbip  is  stopped  in 
tbe  course  of  ber  voyage  by  a  vis 
major,  no  freigbt  is  due  for  tbe 
period  of  ber  detention  if  sbe  is 
freigbted  at  a  fixed  price  by  time, 
nor  any  increase  of  freigbt  if  sbe  is 
freigbted  by  tbe  voyage. 

Tbe  board  and  wages  of  tbe  crew 
during  tbe  detention  of  tbe  sbip 
are  accounted  averages  (z). 


(y)  The  words,  '*  and  for  reimbursement  of  average  *'  do  not  occur  in  the  old  Code.- 
See  French  Code,  §  307. 

(z)  This  is  a  new  artide  replacing*  a  former  clause  in  §  277,  which  ran  thus : — **They, 
[i.  e.  ag^ements]  remain  in  force,  and  there  is  no  occasion  for  any  increase  of  freight, 
if  the  vis  major  happens  during  the  voyage.*' 
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§  89.  Le  chargeur  qui  retire  ses 
marchandises  pendant  le  voyage  est 
tenu  de  payer  le  fret  en  entier  et 
tons  les  frais  de  deplacement  occa- 
sionnes  par  le  dechargement ;  si 
les  marchandises  sont  retirees  pour 
cause  des  faits  ou  des  fautes  du 
capitaine,  celui-ci  est  responsable 
de  tous  les  frais. 

§  93.  Le  fret  est  dii  pour  les  mar- 
ehandises  que  le  capitaine  a  ete 
contraint  de  vendre  pour  subyenir 
aux  yictuailles,  radoub  et  autres 
necessites  pressantes  du  navire,  en 
tenant  par  lui  compte  de  leur 
valeur,  au  prix  que  le  reste,  ou 
autre  pareille  marchandise  de  meme 
qualito,  sera  vendu  au  lieu  de  la 
decbarge,  si  le  navire  arrive  d  bon 
port. 

Si  le  navire  se  perd,  le  capitaine 
tiendra  compte  des  marcbandises 
sur  le  pied  qu'il  les  aura  vendues, 
en  retenant  6galement  le  fret  porte 
aux  connaissements,  sauf  dans  ces 
deux  cas,  le  droit  reserve  aux  pro- 
prietaires  du  navire  par  le  §  2  de 
r  article  7. 

§  94.  Si  le  capitaine  est  contraint 
de  f aire  radouber  le  navire  pendant 
le  voyage,  Taflfreteur  est  tenu  d'at- 
tendre  ou  de  payer  le  fret  en  entier. 

Dans  le  cas  ou  le  navire  ne  pour- 
rait  etre  radoube,  le  capitaine  est 
tenu  d*en  louer  un  autre. 

Si  le  capitaine  n'a  pu  louer  un 
autre  navire,  le  fret  est  r6gle  ainsi 
qu'il  en  est  dit  en  Tart.  97. 


§  89.  Tbe  sbipper  who  takes  back 
his  goods  during  the  voyage  is 
bound  to  pay  the  full  freight  and 
all  expenses  of  displacement  occa- 
sioned by  the  discharge;  if  the 
goods  are  withdrawn  owing  to  the 
acts  or  faults  of  the  captain,  the 
latter  is  responsible  for  all  the 
expenses. 

§  93.  Freight  is  due  for  goods 
which  the  captain  has  been  obliged 
to  sell  in  order  to  pay  for  provi- 
sions, repairs,  and  other  pressing 
necessities  of  the  ship,  he  account- 
ing for  their  value  at  the  price 
which  the  rest  or  other  similar 
goods  of  the  same  quality  will  sell 
for  at  the  place  of  discharge,  if  the 
ship  arrives  there. 

If  the  ship  is  lost,  the  captain 
shall  account  for  the  goods  accord- 
ing to  the  sum  he  sold  them  for, 
he  retaining  also  the  freight  named 
in  the  bills  of  lading,  saving  in  both 
cases  the  right  reserved  to  ship- 
owners by  §  2  of  Art.  7  (a). 


§  94.  If  the  captain  is  obliged  to 
repair  the  ship  during  the  voyage, 
the  freighter  is  bound  to  wait  or  to 
pay  the  freight  in  full. 

In  case  the  ship  cannot  be  re- 
paired, the  captain  is  bound  to  hire 
another. 

If  the  captain  has  not  been  able 
to  hire  another  ship,  the  freight  is 
regulated  according  to  Art.  97  {b). 


(a)  Art.  7,  cl.  2.  "  He  [the  shipowner]  can  in  all  cases  free  himself  from  these 
obligations  by  abandoning  ship  and  freight." 

{b)  This  sentence  is  new.  The  old  Code  ran  : — * '  Freight  is  only  due  in  proportion  as 
the  voyage  has  been  partly  performed."' 
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§  96.  Le  capitaine  est  pay6  du 
fret  des  marchandises  jet6es  4  la 
mer  pour  le  salut  commun,  4  la 
charge  de  contribution. 

§  97.  H  n'est  du  aucun  fret  pour 
les  marchandises  perdues  par  nau- 
frage  ou  6chouement,  pillees  par  des 
pirates  ou  prises  par  les  ennemis. 

Le  capitaine  est  tenu  de  restituer 
le  fret  qui  lui  aura  6t6  avance,  s'il 
n'y  a  convention  contraire. 

II  n'est  du  aucun  fret  pour  les 
marchandises  qui,  apr^s  naufrage 
ou  declaration  d'innavigabilite  du 
navire,  ne  seront  pas  parvenues  d 
destination. 

Si  les  marchandises  parviennent 
k  destination  k  un  fret  moindre  que 
celui  qui  avait  6te  convenu  ayec  le 
capitaine  du  navire  naufrage  ou 
declare  innavigable,  la  difEerence 
en  moins  entre  les  deux  frets  doit 
etre  payee  d  ce  capitaine.  Mais  il 
ne  lui  est  rien  du  si  le  nouveau  fret 
est  egal  4  celui  qui  avait  ete  con- 
venu avec  lui ;  et,  si  le  nouveau  fret 
est  superieur,  la  difference  en  plus 
est  supportee  par  le  chargeur. 


§  98.  Le  capitaine  qui  a  concouru 
au  sauvetage  ou  au  rachat  des  mar- 
chandises non  parvenues  d  destina- 
tion a  droit  d  une  indemnite,  qui, 
en  cas  de  contestation,  est  r6giee 
par  les  tribimauz. 


§  96.  The  captain  is  paid  the 
freight  on  goods  jettisoned  for  the 
common  safety,  at  the  charge  of 
contribution  (c). 

§  97.  No  freight  is  due  for  goods 
lost  by  shipwreck  or  stranding,  pil- 
laged by  pirates,  or  taken  by  the 
enemy. 

The  captain  is  bound  to  refund 
freight  that  has  been  advanced, 
unless  there  is  a  stipulation  to  the 
contrary. 

No  freight  is  due  for  goods  which, 
owing  to  shipwreck  or  to  declara- 
tion of  the  ship's  unseaworthiness, 
have  not  reached  their  destina- 
tion ({/). 

If  the  goods  reach  their  destina- 
tion at  a  freight  less  than  that 
agpreed  upon  with  the  captain  of 
the  ship  which  is  wrecked  or  de- 
clared unseaworthy,  the  difEerence 
between  the  two  freights  must  be 
paid  to  the  said  captain.  But 
nothing  is  due  to  him  if  the  new 
freight  is  of  equal  amount  to  the 
one  he  agreed  for  himself;  and  if 
the  new  freight  is  higher,  the  dif- 
ference in  excess  is  to  be  borne  by 
the  shipper. 

§  98.  The  captain  who  has  ad- 
vanced money  for  the  salvage  or 
ransom  of  goods  which  do  not 
reach  their  destination,  can  claim 
compensation,  to  be  adjusted  in 
court,  in  case  of  any  dispute  (e),  (/). 


(e)  This  is  not  a  new  article  {vide  Fr.  Code,  301).    York- Ant.  Rale  XI.  embodies  it. 

{d)  This  clause  and  the  following  one  are  new.  Not  in  the  old  Code.  ( Fide  Fr.  Code, 
}  296.) 

(e)  This  article  is  a  new  one. 

(/)  There  are  two  articles  in  the  former  Code  not  reproduced  in  this  one.  (S<to 
}{  303,  304,  Fr.  Code.)    These  are  concerning  ransom. 
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The  following  important  letter  from  Mr.  Van  Peborgh,  the  well-known 
adjuster  of  Antwerp,  was  sent  to  me  in  January,  1880  : — 

**Our  Code  of  Commerce  has  been  revised  and  new  rules  issued  as 
concerns  general  average,  jettison  of  deck  cargo,  and  freight. 

**  The  revised  part  of  the  Code  of  Commerce  is  entitled  : — 

''  Law  of  21  August,  1879. 

''  This  new  Code  is  very  laconic,  and  for  persons  who  have  not  fol- 
lowed the  debates  and  discussions  before  the  Chamber  of  Bepresentatives, 
it  is  nearly  incomprehensible.  Therefore  I  will  give  you  some  explana- 
tions. 

'^  First,  the  new  art.  102,  replacing  the  old  art.  400,  suppresses  the 
whole  nomenclature  of  the  latter,  and  retains  only  the  last  parag^ph  of 
the  same,  viz.,  the  general  definition  or  principle. 

''But  a  supplementary  art.  103,  which  is  a  new  disposition,  admits 
as  general  average  all  the  expenses  in  a  port  of  distress,  including  wages 
and  maintenance  of  crew,  from  the  moment  of  the  entry  until  the  ship  be 
again  put  in  a  proper  state  to  continue  the  voyage. 

**  And  as  a  consequence  of  this  disposition  and  in  conformity  with  the 
debates  before  the  Legislative  Chambers,  we  admit  now  as  general 
average,  landing  and  reloading  cargo,  warehouse  rent,  in  and  out  port 
charges,  &c.     (See  note  (</),  p.  386.) 

"Art.  104  (old  401  and  404).  General  average  is  borne  by  the  goods, 
the  ship,  and  the  not  freight  (instead  of  half  ship  and  half  freight). 

"  But  art.  105  understands  as  net  freight  one-half  of  its  gross 
amount  for  as  much  as  it  is  not  prepaid  or  restituable. 

*'  This  is  a  new  disposition. 

"  Art.  107.  For  the  contribution  of  the  goods,  the  freight  prepaid 
and  not  restituable  is  not  to  be  deducted  from  the  value  of  same  (modif . 
of  old  415). 

''  Art.  110  stipulates  that  the  contribution  of  the  ship  is  on  her  value 
at  the  port  of  discharge.  This  is  a  modification  of  old  art.  417,  and 
almost  a  repetition  of  art.  104. 

"  The  contribution  of  the  ship  is  thus  understood : — 

''  Value  of  the  ship  in  its  damaged  state,  if  it  arrives  in  such  state  at 
the  port  of  destination,  to  which  is  to  be  added  the  amount  made  good  as 
general  average  for  sacrifices  of  ship's  stores,  &c. 

*'  If  the  ship  arrives  in  a  good  state  after  having  repaired  in  a 
port  of  distress,  we  estimate  what  might  have  been  the  value  of  the 
ship,  in  the  state  in  which  she  arrived  at  the  port  of  distress,  before 
repairs. 

''  These  are  the  principal  modifications  as  concerns  general  average. 

**  Besides,  concerning  the  freight,  there  is  an  important  modification. 

'*  Formerly,  pro  raid  freight  was  due  if  the  vessel  was  condenmed 
in  a  port  of  distress  and  the  goods  forwarded  by  another  vessel. 

''  Now,  according  to  the  3rd  pcotigraph  of  the  new  art.  97,  no  freight 
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is  due  for  goods  wliich  after  wreck  or  innaYigability  of  the  yessel  have 
not  arrived  at  the  port  of  destination. 

''  §  4,  same  article.  If  the  goods  arrive  at  the  destination  at  a  freight 
which  is  less  than  the  original  freight,  the  difference  between  the  first 
and  second  freight  is  to  be  paid  to  the  captain.  If  the  second  freight  is 
equal  to  the  first,  the  captain  receives  nothing.  If  the  new  freight  is 
superior  to  the  first,  the  surplus  is  due  by  the  shipper. 

*^  The  revised  Code  of  Commerce  does  no  longer  authorize  deck  loads, 
neither  in  coast  voyages  nor  others  (new  art.  20). 

"  In  fact,  the  revised  Code  is  an  approach  to  the  York- Antwerp 
Eules ;  a  short  review  of  same  will  establish  the  concordance  between  the 
York-Antwerp  Bules,  the  revised  code,  and  the  customs  of  Antwerp. 

^'Hule  1.  Deck  loads  not  authorized,  agrees  with  art.  20,  new  Code. 

**  Hule  2.  Damage  hy  jettison  and  breakage  after  jettison.  Not  pro- 
vided by  the  new  Code,  but  the  practice  here  is  in  ag^ement  with  rule  2. 

"  Hule  3.  Extinguishing  Jire,  Not  provided  by  the  new  Code.  Our 
practice  is  to  consider  as  particular  average  the  damage  by  fire,  whilst 
we  consider  as  general  average  the  damage  by  water  to  the  same 
package. 

*'  Bule  4.  Cutting  away  wreck.  Not  provided  for  by  the  new  Code. 
We  admit  one-half  of  such  objects  after  deduction  of  one-third  for  the 
difference  of  new  for  old. 

"  Bule  5.  Voluntary  stranding.  Not  provided  in  the  new  Code. 
But  almost  agrees  with  our  practice. 

"  Bule  6.  Press  of  sail.  Not  provided  in  the  new  Code.  Agrees 
with  our  practice. 

''  Hule  7.  Discharging,  reloading,  warehouse  rent,  Sfc,  General 
average,  consequence  of  art.  103. 

'^Hule  8.  Wages  and  maintenance  of  the  crew.  General  average  as 
per  art.  103. 

"  Bule  9.  Damage  to  cargo  in  discharging.  Not  provided  by  the  new 
Code.    But  almost  agrees  with  our  practice. 

'*  Hule  10.  Contributory  value.  Ship  agrees  with  arts.  104  and  110. 
Cargo  agrees  with  arts.  104  and  110.  Freight  nearly  the  same.  Art.  105 
stipulates  the  contribution  for  freight  not  prepaid  or  restituable  at  one- 
half  of  its  amount  gross. 

''Hule  11.  Loss  of  freight  agrees  with  art.  96.  Conforms  also  to  our 
practice. 

"Hule  12.  Amount  to  be  made  good  for  cargo.  Not  provided  for  by 
the  new  Code.     But  conforms  to  our  practice. 

"  By  this  short  review,  you  will  observe  that  there  is  now  only  a  very 
slight  difference  between  our  revised  Code  of  Commerce  and  the  York  and 
Antwerp  Hules,  and  further,  that  the  revision  of  the  rules  concerning 
freight  are  nearly  the  same  as  the  practice  of  England." 
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The  Maritime  Code  of  Germany,  which  now  constitutes  the  law  fpr  the 
whole  Empire,  including  Hamburg,  was  prepared  under  the  following 
circumstances.  In  1856,  the  then  Germanic  Confederation  determined  to 
convoke  a  meeting  of  delegates  for  the  purpose  of  agreeing  upon  one 
general  mercantile  law  for  the  whole  of  their  territory.  The  Prussian 
Government  thereupon  appointed  three  committees  of  merchants,  one  in 
Stettin,  one  in  Danzig,  and  one  in  Konigsberg,  to  make  the  needful 
investigations  and  prepare  the  draft  of  a  Code,  with  reasons  in  support  of 
each  clause.  The  German  Commissioners  met  at  Hamburg  in  April, 
1858,  assisted  by  delegates  from  the  more  important  mercantile  commu- 
nities of  Germany,  selected  for  their  practical  knowledge  ;  and,  in  result, 
after  the  draft  thus  prepared  had  been  referred  to  the  different  govern- 
ments for  approval,  this  Code  was  adopted  in  1862  (a). 


DAS  ALLOEMEINE  DEUTSCHE 
HA  NDEL  OESETZ'B  UCH. 

ACHTER  TiTEL. 

VON  DEE  HAVEEEI. 

Erster  Abschnitt. — Grosse  (ge- 
meinschaftliche)  Haverei  ukd 

BESOKDERE  HaVEREI. 

Art.  702.  Alle  Schaden,  welche 
dem  Schiff  oder  der  Ladung  oder 
beiden  aus  zum  Zweck  der  Erret- 
tung  beider  aus  einer  gemeinsamen 
Q^fahr  von  dem  Schiffer  oder  auf 
dessen  Geheiss  vorsatzHch  zugef iigt 
werden,  sowie  auch  die  durch  solche 


CODE  OF  COMMERCE  FOR  ALL 
GERMANY. 

Title  8. 
ON  AVERAGE. 

Chapter  I. —  General   (Common) 
AND  Particular  Average. 

Art.  702.  All  damage  intention- 
ally done  to  ship  or  cargo,  or  both, 
by  the  master  or  by  his  orders,  for 
the  purpose  of  rescuing  both  from 
a  common  danger,  together  with 
any  further  damage  caused  by  such 
measures,   and  also    expenses   in- 


(a)  Wendt,  Maritime  Legislation,  2nd  edit.  Intr.  xxvii — xxviii. 


THE  LAW  OP  GERMANY. 


401 


Massregeln  ferner  verursachten 
Schciden,  ingleichen  die  Kosten, 
welche  zu  demselben  Zweck  auf- 
gewendet  werden,  Bind  grosse 
Harerei. 

Die  grosse  Haverei  wird  von 
Schiff,  Fracht  und  Ladung  gemein- 
BchafUicb  getragen. 

Art.  703.  Alle  niclit  zur  grossen 
Haverei  gehorigen,  dnrcli  einen 
XJnfall  verursachten  Scbaden  und 
Kosten,  soweit  letztere  nicht  unter 
den  Art.  622  (a)  fallen,  sind  beson- 
dere  Haverei. 

Die  besondere  Haverei  wird  von 
der  Eigentbiimern  des  Scbiffs  und 
der  Ladung,  von  jedem  fiir  sicb 
aUein,  getragen. 

Art.  704.  Die  Anwendung  der 
Bestimmungen  iiber  grosse  Haverei 
wird  dadurcb  nicbt  ausgescblossen, 
dass  die  Gefabr  in  Folge  des  Ver- 
scbuldens  eines  Dritten  oder  aueb 
eines  Betbeiligten  berbeigefiibrt 
ist. 


curred  for  tbe  same  purpose,  are 
general  average. 


General  average  is  borne  by  sbip, 
freigbt,  and  cargo  in  common. 


Art.  703.  All  loss  and  expense 
caused  by  an  accident,  and  not 
belonging  to  general  average,  so 
far  as  it  does  not  fall  under  Art. 
622  (a),  is  particular  average. 

Particular  average  is  borne  by 
tbe  owners  of  tbe  sbip  and  tbe 
cargo,  eacb  for  bimself  alone. 


Art.  704.  Tbe  application  of  the 
rules  for  general  average  is  not 
debarred  by  tbe  fact  that  tbe 
danger  bas  been  brought  on 
through  the  fault  of  a  third  party 
or  even  of  one  of  the  parties  in- 
terested. 


(a)  Art.  622.  Ansser  der  Fracbt  konnen 
Kaplagen,  Ftamien  und  dergleichen  nicht 
gefordert  werden,  sofem  sie  nicht  ausbe- 
dangen  sind. 

Die  gewohnlichen  und  ungewuhnlichen 
UnkoBtenderSohifPfahrt,alfl:  Lootaengeld, 
Hafengeld,  Leuchtf  euergeld,  Schlepplohn, 
Quarantainegelder,  Auseisungskosten  und 
dergleichen,  fallen  in  Ermangelung 
einer  entgegenstehenden  Abrede  dem 
Verfrachter  allein  zur  Last,  selbst  wenn 
derselbe  zu  den  Ha^regeln,  welche  die 
Auslegen  verursacht  haben,  auf  Grund 
des  Fracht vertrageB  nicht  verpflichtet  war. 

Die  Falle  der  grossen  Haverei,  sowie 
die  Falle  der  Auf  wendung  von  Kosten  zur 
Erhaltung,  Beigung  und  Rettung  der 
Ladung  werden  durch  diesen  Artikel  nicht 
beriihrt. 

L. 


(a)  Art.  622.  Primage,  gratuities,  and 
the  like,  cannot  be  demanded  in  addition 
to  the  freight,  except  when  stipulated 
for. 

The  ordinary  and  extraordinary  ex- 
penses of  navigation,  such  as  pilotage, 
port  dues,  lights,  towage,  quarantine  dues, 
cutting  through  ice,  and  the  like,  are,  in 
the  absence  of  a  stipulation  to  the  con- 
trary, to  be  borne  by  the  shipowner  alone, 
even  though  the  measures  which  have 
necessitated  this  expense  were  not  obli- 
gatory imder  the  contract  of  affreight- 
ment. 

Cases  of  general  average,  as  well  as  the 
case  of  expenditure  for  the  cost  of  preser- 
vation, care-taking,  or  rescuing  of  the 
cargo,  are  not  touched  by  this  article. 

D  P 
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Der  Betheiligte,  welcbem  ein 
solches  Yerschulden  zur  Last  f allt, 
kann  jedoch  nicht  aUein  wegen  der 
ihin  etwa  entstandenen  Schaden 
keine  Yergiitung  fordem,  eondem 
er  ist  audi  den  Beitragspflichtigen 
fitr  den  Yerlust  yerantwortlicb, 
welchen  sie  dadurch  erleiden,  dass 
der  Schaden  als  grosse  Hayerei  zur 
Yertheilung  kommt. 

Ist  die  Gefabr  durcli  eine  Person 
der  Schiffsbesatzung  verschuldet, 
so  tragt  die  Folgen  dieses  Yer- 
schuldens  auch.  der  Hheder  nacb 
Massgabe  der  Artikel  451,  452  {b). 


The  party  interested  who  is  in 
fault  however  not  only  can  demand 
no  compensation  for  any  damage 
he  may  himself  have  sustained^  but 
is  likewise  answerable  to  each  con- 
tributor for  the  loss  which  the 
latter  has  been  put  to  through 
haying  to  contribute,  as  general 
ayerage,  to  that  damage. 

If  the  danger  has  arisen  through 
the  fault  of  one  of  the  crew,  the 
shipowner  also  is,  subject  to  the 
conditions  of  articles  451  and  452  (b), 
answerable  for  the  consequences. 


{b)  Art.  451.  Der  Rheder  ist  fiir  den 
Schaden  verantwortlich,  welchen  eine 
Person  der  SchifEBbesatzong  einem  Dritten 
durchihr  Yerschulden  in  Ausfiihrung  ihier 
Dienstverrichtimgen  zufiigt. 

Art.  452.  Der  Rheder  haftet  fiir  den 
Ansprach  eines  Dritten  nicht  personliohf 
Bondem  er  haftet  nnr  mit  Schiff  und 
Fracht: 

1 .  wenn  der  Ansprach  auf  ein  Rechts- 
geschaft  gegriindet  wird,  welches  der 
SchifPer  als  solcher  kraft  seiner  gesetzlich- 
en  Befugnisse,  nnd  nicht  mit  Bezug  auf 
eine  besondere  Vollmacht  gpeschlossen 
hat: 

2.  wenn  der  Ansprach  auf  die  Nichter- 
fiillung  oder  auf  die  unrollstandige  oder 
mangelhafteErfiillung  eines  von  dem  Rhe- 
der abg^eschlossenen  Yertrages  gegriindet 
wird,  insofem  die  Ausfahrung  des  Yer- 
trages zu  den  Dienstobliegenheiten  des 
Schiffers  gehort  hat,  ohne  Unterschied, 
ob  die  Nichterfullung  odeif  die  unvoll- 
standige  oder  die  mangelhaf  te  Erf  iillung 
yon  einer  Person  der  Schiffsbesatzung 
Terschuldet  ist  oder  nicht : 

3.  wenn  der  Ansprach  auf  das  Yer- 
schulden einer  Person  der  Schiffsbesatzung 
gegriindet  wild : 

In  den  unter  Ziffer  1  und  2  bezeichneten 
Fallen  kommt  jedoch  dieser  Ajrtikel  nicht 
zur  Anwendung,  wenn  den  Rheder  selbst 
in  Ansahung  der  Yertragserfiillung  ein 


{b)  Art.  451.  The  shipowner  is  answer- 
able for  any  loss  occasioned  to  a  third 
party  by  the  master  or  any  of  the  crew 
through  their  fault  in  the  performance 
of  their  duties  in  his  seryice. 

Art.  452.  The  shipowner  is  liable  to  the 
claim  of  a  third  party,  not  personaUy,  but 
only  to  the  extent  of  the  ship  and  freight 
[in  rent] : 

1.  when  the  claim  is  founded  upon  a 
document  [aele,  or  legal  transaction,  e.  g,^ 
a  bottomry  bond]  which  the  captain  as 
such  has  signed  in  virtue  of  Ms  [ordinary] 
legal  authority,  and  not  in  virtue  of  a 
special  authorization: 

2.  when  the  claim  is  founded  on  the 
non-performance  or  incomplete  or  faulty 
performance  of  a  contract  concluded  by  the 
owner,  so  far  as  the  carrying  out  of  the 
contract  has  fallen  within  the  obligations 
of  the  master  as  his  senrant,  no  matter 
whether  or  not  the  non-performance  or 
incomplete  or  faulty  performance  arose 
from  the  fault  of  the  master  or  seamen : 


3.  when  the  claim  is  founded  on  the 
fault  of  a  person  of  the  ship's  equipage 
[master  or  seaman]. 

This  article  is  not  applicable,  howerer, 
in  the  cases  denoted  under  Nos.  1  and  2, 
if  the  shipowner  is  himself  in  fault  with 
respect  to  the  performance  of  the  contract, 
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Art.  705.  Die  Haverei-rertliei- 
lung  tritt  nur  ein,  wenn  sowohl  das 
SchifE  als  auch  die  Ladung,  und 
zwar  jeder  dieser  Gegenstande  ent- 
weder  ganz  oder  theilweise  wirklich 
geretten  worden  isfc. 

Art.  706.  Die  Verpflichtimg,  von 
einem  geretteten  Gegenstande  bei- 
zutragen,  wird  dadurch,  dass  der- 
selbe  spater  von  besonderer  Have- 
rei  betroffen  wird,  nur  dann  voU- 
standig  aufgehoben,  wenn  der  Ge- 
genstand  ganz  yerloren  geht. 

Art.  707.  Der  Anspruch  aui  Ver- 
giituug  einer  zur  grossen  Haverei 
gehorenden  Beschadigung  wird 
durch  eine  besondere  Haverei, 
welcbe  den  bescbiidigten  Gegen- 
stand  spater  trifPt,  sei  es,  dass  er 
von  Neuem  beschadigt  wird  oder 
ganz  verloren  geht,  nur  insoweit 
aufgehoben,  als  bewlesen  wird,  dass 
der  spatere  Unfall  nicbt  allein  init 
dem  friiheren  in  k einem  Zusam- 
menhange  steht,  sondem  dass  er 
aucb  den  friiberen  Scbaden  nach 
sicb  gezogen  baben  wiirde,  wenn 
dieser  nicbt  bereits  entstanden  ge> 
wesen  ware. 

Sind  jedocb  vor  Eintritt  des  spa- 
teren  TJnfalles  zur  Wiederberstel- 
lung  des  bescbadig^en  Gegenstandes 
bereits  Auf  wendungen  gemacbt,  so 
bleibt  riicksicbtlicb  dieser  Ansprucb 
auf  Yergiitung  besteben. 


Art.  708.    Grosse  Haverei  liegt 
namentlicb  in  f olgenden  Fallen  vor, 


Art.  705.  Average  contribution 
only  takes  place  wben  tbe  sbip  as 
well  as  tbe  cargo,  eacb  eitber  wbollj 
or  in  part,  bas  actually  been  saved. 


Art.  706.  The  obligation  to  con- 
tribute on  tbe  part  of  an  object  or 
thing  saved  is  not  entirely  done 
away  with  by  subsequent  particular 
average  affecting  it,  unless  the  thing 
is  completely  destroyed. 


Art.  707.  The  claim  to  compen- 
sation for  a  damage  belonging  to 
general  average  is  only  so  far  taken 
away  by  a  particular  average  which 
subsequently  afPects  the  object  so 
damaged, — whether  so  as  to  in- 
crease the  damage  or  to  completely 
destroy  it, — as  it  can  be  shown,  not 
only  that  the  later  accident  was  in 
no  way  connected  with  the  earlier, 
but  also  that  it  would  have  drawn 
after  it  the  earlier  damage,  if  this 
had  not  already  taken  place. 


If,  however,  before  the  occur- 
rence of  the  later  accident  expense 
has  already  been  incurred  for  the 
restoration  of  the  damaged  object, 
in  that  case  the  claim  for  compen- 
sation holds  good  in  regard  to  such 
expenditure. 

Art.  708.  General  average  takes 
place  especially  in   the  following 


Veraohulden  trifft,  oder  wenn  deraolbe  die 
Vertrag^rfullung  besonden  gewahrleistet 
hat. 

dd2 


or  if  he  has  himself  expressly  guaranteed 
its  performance. 
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yoraosgesetzt,  dass  in  denselben  zu- 
gleich  die  Erfordemisse  der  Artikel 
702,  704  und  705,  insoweit  vor- 
handen  sind,  als  in  diesem  Artikel 
nichis  Besonderes  bestimmt  ist : — 

1.  Wenn  Waaren,  SehifEstheile 
oder  SchifFsgerathschaften  iiber 
Bord  geworfen,  Masten  gekappt, 
Taue  oder  Segel  weggeschnitten, 
Anker,  Ajikertaue  oder  Ankerketten 
geschlippt  oder  gekappt  worden 
sind, 

Sowohl  dieser  Schaden  selbst  als 
die  durch.  solche  Massregeln  an 
Schiff  oder  Ladung  femer  Terur- 
sachten  Schaden  gehoren  zur  gross- 
en  Haverei. 

2.  Wenn  zur  Erleichterung  des 
Schiffs  die  Ladung  ganz  oder  theil- 
weise  in  Leichterf  ahrzeug^  iiberge- 
laden  worden  ist, 

es  gehort  zur  grossen  Haverei 
sowohl  der  Leichterlohn  als  der 
Schaden,  welcher  bei  dem  Ueber- 
laden  in  das  Leicbterfahrzeug  oder 
bei  dem  Eiickladen  in  das  Schiff  der 
Ladung  oder  dem  Schiff  zugefiig^ 
worden  ist,  sowie  der  Schaden, 
welcher  die  Ladung  auf  dem  Leicbt- 
erfahrzeug betroffen  hat. 

Muss  die  Erleichterung  im  regel- 
massigen  Yerlauf  der  E^ise  er- 
f olgen,  BO  liegt  grosse  Haverei  nicht 
vor. 

3.  "Wenn  das  Schiff  absichtlich 
auf  den  Strand  gesetzt  worden  ist, 
jedoch  nur  wenn  die  Abwendung 
des  IJnterganges  oder  der  Nehmung 
damit  bezweckt  war, 

Sowohl  die  durch  die  Strandung 
einschliesslich  der  Abbringung  ent- 
standenen  Schaden,  als  auch    die 


cases,  presuming  that  in  them  there 
are  likewise  to  be  found  the  re- 
quirements of  §§  702,  704  and  705, 
so  far  as,  in  the  present  article,  no- 
thing is  expressly  laid  down : — 

1.  When  goods,  ship's  materials 
or  ship's  furniture,  are  thrown 
overboard,  masts  cut  away,  ropes 
or  sails  cut  away,  anchors  or  cables 
slipped  or  cut  away. 


Not  only  this  damage  itself,  but 
also  the  further  damage  caused  to 
ship  or  cargo  through  such  mea- 
sures, belong  to  general  average. 


2.  When  in  order  to  lighten  the 
ship  the  cargo  wholly  or  in  part  has 
been  discharged  into  lighters, 

there  belongs  to  general  average 
not  only  the  lighter  hire,  but  also 
the  damage  which  has  been  occa- 
sioned either  to  the  ship  or  cargo 
by  the  loading  of  the  cargo  into  the 
lighters  and  by  the  reloading,  to- 
gether with  the  damage  which  the 
cargo  has  sustained  on  board  the 
lighters. 

When  the  lightening  of  the  ship 
must  take  place  in  the  ordinary 
course  of  the  voyage,  in  that  case 
there  is  no  general  average. 

3.  When  the  ship  has  been  inten- 
tionally stranded,  only,  however,  in 
case  the  prevention  of  her  founder- 
ing or  capture  has  thereby  been  in- 
tended, 

Not  only  the  damage  done  through 
the  stranding,  inclusive  of  the  bring- 
ing  off,  but  also  the  expenses  of 


r 
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Kosten  der  Abbringung  gehoren  zur 
groBsen  Haverei. 

Wird  das  behufs  Abwendung 
des  Unterganges  auf  den  Strand 
gesetzte  Schi£E  nicht  abgebrachtoder 
nacb  der  Abbringung  reparaturun- 
fahig  (Art.  444)  (A)  befunden,  so 
findet  eine  Havereivertlieilung  nicbt 
Btatt. 

Ist  das  Schiff  gestrandet,  ohne 
dass  die  Strandung  zur  !Rettung 
von  Schiff  und  Ladung  vorsatzlich 
herbeigefiihrt  war,  so  gehoren  zwar 
nicht  die  durcb  die  Strandung  veran- 
lassten  Scbaden,  wobl  aber  die  auf 
den  Abbringung  verwendeten  Kos- 
ten  und  die  zu  diesem  Zweck  dem 
SchifP  oder  der  Ladung  absicbtlicb 
zugefiigten  Schaden  zur  grossen 
Haverei. 

4.  "Wenn  das  Scbiff  zur  Vermei- 
dung  einer  dem  Schiff  und  der 
Ladung  im  Falle  der  Fortsetzung 


bringing  off,  belong  to  general  aver- 
age. 

If  the  ship,  which  has  been  put 
aground  to  prevent  her  foundering, 
is  not  brought  off,  or  after  bringing 
off  is  found  incapable  of  repair  (A), 
in  that  case  no  average  contribu- 
tion takes  place. 

If  the  ship  is  stranded,  without 
having  been  intentionally  put  there 
for  the  preservation  of  ship  and 
cargo,  in  that  case  the  damage  oc- 
casioned by  the  stranding  is  not, 
but  the  cost  expended  in  bringing 
off,  together  with  the  damages  in- 
tentionally done  to  the  ship  or  cargo 
for  this  purpose,  is,  the  subject  of 
general  average. 


4.  When  the  ship,  in  order  to 
avoid  a  common  daoger  threaten- 
ing ship  and  cargo  in  case  of  con- 


(h)  Art.  444.  Im  Sinne  dieses  fiinften 
Buches  gilt  ein  seeuntuchtig  gewordenes 
Schiff: 

1 .  als  reparaturunfahig,  Trenn  die  Repa- 
ratur  des  Schiffs  iiberhaupt  nicht  moglich 
ist,  oder  an  dem  Ort,  wo  das  Schiff  sich 
befindet,  nicht  bewerkstelligt,  dassclbe 
auch  nicht  nach  dem  Hafen,  wo  die 
Keparatur  ansznfiihren  ware,  gebracht 
werden  kann : 

2.  als  reparatnronwiirdig,  wenn  die 
Kosten  der  Reparatur  ohne  Abzug  fiir  den 
Unterschied  zwischen  alt  nnd  nea  mehr 
betragen  wiirden,  als  drei  Vicrtel  seines 
friiheren  Werths. 

Ist  der  Seeuntiichtigkeit  wahrend  einer 
Reise  eingetreten,  so  g^lt  als  der  friihere 
"Werth  derjenige,  welchen  das  Schiff  bei 
dem  Antritt  der  Reise  gehabt  hat ;  in  den 
iibrigen  FiiUen  derjenige,  welchen  das 
Schiff,  bevor  es  seeontiichtig  geworden 
ist,  gehabt  hat  oder  bei  gehoriger  Ausros- 
tiing  gehabt  haben  wiirde. 


(A)  Art.  444.  In  the  sense  of  this  Fifth 
Book  a  ship  is  understood  to  be  uusea- 
worthy: 

1.  as  incapable  of  repair,  when  the 
repair  of  the  ship  is  altogether  impossible, 
or  cannot  be  effected  at  the  place  where 
the  ship  lies,  and  the  ship  cannot  be  re- 
moved to  a  harbour  where  she  might  be 
repaired: 

2.  as  not  worth  repairing,  when  the 
cost  of  repair,  without  deduction  for  the 
difference  between  old  and  new,  would 
amount  to  more  than  three-quarters  of  the 
ship's  former  value. 

If  the  unseaworthiness  has  taken  place 
during  a  voyage,  the  former  value  is  to 
be  taken  as  that  which  the  ship  had  at 
the  commencement  of  the  voyage ;  in 
other  cases  as  that  which  the  ship  had 
before  she  became  unseaworthy,  or  would 
have  had  after  a  suitable  outfit. 
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6.  Wenn  im  Fall  der  AnhaltUBg 
des  Schiffes  durch.  Feinde  oder 
Seerauber  Schiff  und  Ladung  Iob- 
gekauft  worden  sind, 

was  zum  Loskauf  gegeben  ist, 
bildet  nebst  den  durch  den  TJnter- 
halt  und  die  Auslosung  der  Geisseln 
entstandenen  Kosten  die  grosse 
Haverei. 


6.  When  in  case  of  capture  of 
the  ship  by  enemies  or  pirates  the 
ship  and  cargo  have  been  ran- 
somed, 

what  is  given  as  ransom,  together 
with  the  expense  incurred  for  the 
maintenance  and  release  of  the 
hostages,  form  general  average. 


Art.  524.  StirbtderScbiffernachAntritt 
des  Dionstes,  so  bat  der  Kbedor  die  bis 
zum  Todestage  verdiente  Heuer  ein- 
Bcblicsslicb  aller  sonst  bedungencn  Vor- 
tbeile  zii  entricbten ;  ist  der  Tod  nach 
Antritt  der  Reise  erf olgt,  so  bat  der  Rbeder 
aucb  die  Beerdig^ungskosten  zu  zablen. 

Art.  549.  Die  Heuer  beziebt  der  erkrankte 
oder  yerwundete  Scbiffsmann, 

wenn  er  die  B,ei»e  nicbt  antritt,  bis 
zur  Einstellung  des  Dienstes ; 

wenn  er  die  Reise  antritt  und  mit  dem 
8cbiffe  zuriickkebrt,  bis  zur  Beendi- 
gung  der  Ruckreise ; 

wenn  er  wahrend  der  Reise  am  Lande 
zuriickgelassen  werden  musste,  bis  zu 
dem  Tago,  an  welchem  er  das  Scbiff 
verlasst.  - 

Ist  der  Scbiffsmann  bei  Vertheidigung 
des  ScbifEes  bescbadigt,  so  hat  er  uberdios 
auf  eine  angemessene,  erforderlichenfalls 
von  dem  Richter  zu  bestimmende  Belobnung 
Anspruch. 

Art.  551.  Stirbt  der  ScbifPsmann  nach 
Antritt  des  Dienstes,  so  bat  der  Rbeder 
die  bis  zum  Todestage  verdiente  Heuer 
(Art.  546)  zu  zablen  und  die  Beerdigungs- 
kosten  zu  tragen.  Wird  der  Scbilfsmann 
bei  Vertheidigung  des  SchifPes  getodtet, 
BO  hat  der  Rbeder  iiberdies  eine  ange- 
mcssene,  erforderlichenfalls  von  dem 
Richter  zu  bestimmende  Belohnung  zu 
entricbten. 

Soweit  der  Nacblass  des  wahrend  der 
Reise  gestorbenen  Schiffsmannes  an  Bord 
sich  befindet,  hat  der  Schiffer  fiir  die 
Aufzeichnung  und  die  Aufbewabrung, 
Bowie  erforderlichenfalls  fiir  den  Verkauf 
des  Nacblasses  Sorge  zu  tragen. 


Art.  524.  If  the  master  dies  after 
entering  upon  the  service,  the  owner 
must  pay  his  wages  inclusive  of  all  stipu- 
lated perquisites  up  to  the  day  of  bis 
death  ;  if  the  death  takes  place  after  the 
outset  of  the  voyage,  the  owner  is  also 
to  pay  the  expense  of  the  burial. 

Art.  549.  A  sick  or  wounded  seaman  is 
entitled  to  his  wages, 

if  he  does  not  enter  upon  the  voyage, 
up  to  the  time  of  discontinuing  his 
service ; 
if  he  enters  upon  the  voyage  and  returns 
with  the  ship,  up  to  the  termination 
of  the  return  voyage  ; 
if  during  the  voyage  he  bas  to  be  left 
behind  on  shore,  up  to  the  day  on 
which  he  leaves  the  ship. 

If  a  seaman  is  injured  in  defence  of  the 
ship,  he  is  in  addition  entitled  to  a  reason- 
able reward,  to  be  determined  if  necessary 
by  the  judge. 

Art.  55 1 .  If  a  seaman  dies  after  entering 
upon  service,  the  owner  must  pay  the 
wages  earned  (Art.  546)  up  to  the  day  of 
his  death,  and  bear  the  expenses  of  burial. 
If  the  sailor  is  killed  in  the  defence  of  the 
ship,  the  owner  is  in  addition  to  pay  a 
reasonable  reward,  to  be  determined  if 
necessary  by  the  judge. 


So  far  as  any  effects  of  a  seaman  who 
dies  diiring  the  voyage  may  be  left  on 
board,  the  master  has  to  provide  for  the 
making  out  an  inventoiy,  care-taking,  and, 
if  necessary,  sale,  of  such  effects. 
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7.  Wenn  die  Beschaffung  der 
zur  Deckung  der  grossen  Haverei 
wahrend  der  Beise  erforderlichen 
Gelder  Verluste  iind  Kosten  verur- 
sacht  hat,  oder  wenn  durch  die 
Auseinandersetzung  iinter  den  Be- 
theiligten  Kosten  entsteinden  sind, 

Diese  Terluste  und  Kosten  ge- 
horen  gleichf  alls  zur  grossen  Have- 
rei. 

Dahin  werden  insbesondere  ge- 
ziililt  derVerlust  an  den  wahrend  der 
Beise  verkauften  Giitern,  die  Bod- 
mereipramie,  wenn  die  .  erforder- 
lichen Gelder  durch  Bodmerei  auf- 
genommen  worden  sind,  und  wenn 
dies  nicht  der  Fall  ist,  die  Pramie  f  iir 
Teraicherung  der  aufgewendeten 
Gelder,  die  Kosten  fiir  die  Ermit- 
telung  der  Schaden  und  fiir  die 
Aufmachung  der  Rechnung  iiber 
die  grosse  Haverei  (Dispache). 

Art.  709.  Nicht  als  grosse  Have- 
rei, sondern  als  besondere  Haverei 
werden  angesehen : 

1.  die  Verluste  und  Kosten, 
welche,  wenn  auch  wahrend  der 
Eeise,  aus  der  in  Polge  einer  be- 
sonderen  Haverei  nothig  geworde- 
nen  Beschaffung  von  Goldem  ent- 
stehen ; 

2.  die  Eeclamekosten,  auch  wenn 
Schiff  und  Ladung  zusammen  und 
beide  mit  Erfolg  reclamirt  werden ; 


3.  die  durch  Prangen  verur- 
sachte  Beschadigung  des  Schiffs, 
seines  Zubehors  und  der  Ladung, 
selbst  wenn,  um  der  Strandung 
oder  Nehmung  zu  entgehen,  ge- 
prangt  worden  ist. 


7.  When  the  procuring  of  money 
requisite  during  the  voyage  for 
covering  the  general  average  has 
occasioned  losses  and  expense,  or 
when  expense  is  incurred  through 
the  apportionment  amongst  the 
parties  interested, 

these  losses  and  expenses  belong 
likewise  to  general  average. 

Amongst  these  are  particularly 
enumerated  the  loss  on  goods  sold 
during  the  voyage,  bottomry  pre- 
miums, when  the  requisite  funds 
have  been  taken  up  on  bottomry, 
and,  when  this  is  not  the  case,  pre- 
miums for  insuring  the  amount  ex- 
pended, the  cost  of  estimating  the 
damage,  and  of  making  up  the  ac- 
count of  the  general  average  (Dis- 
pache). 


Art.  709.  Not  as  general,  but  as 
particular  average,  are  to  be  con- 
sidered : 

1.  losses  and  expenses  which, 
even  during  the  voyage,  result  from 
the  procuring  of  money  which  has 
become  necessary  in  consequence 
of  a  particular  average ; 


2.  expenses  of  reclaiming,  even 
though  ship  and  cargo  have  been 
reclaimed  both  together,  and  both 
with  success ; 

3.  damage  done  to  the  ship,  its 
appurtenances,  and  the  cargo  by 
carrying  a  press  of  sail,  even  when 
carried  in  order  to  escape  stranding 
or  capture. 
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Art.  710.  In  den  Fallen  der  gros- 
Ben  Hayerei  bleiben  bei  der  Scha- 
densberechnung  die  Beschadig^un- 
gen  und  Yerluste  ausser  Ansatz, 
welche  die  nachstehenden  Gegen- 
etande  betreffen : 

1.  die  nicbt  unter  Deck  gela- 
denen  Giiter ;  diese  Vorsclirift  findet 
jcdocli  bei  der  Kiistenscbifffabrt 
insofem  keine  Anwendung,  als  in 
Ansehung  derselben  Deckladungen 
durch  dieLandesgesetze  fiir  znlassig 
erklart  Bind  (Art.  567)  (k) ; 

2.  diejenigen  Giiter,  woriiber 
weder  ein  Conossement  ausgestellt 
ist,  noch  daB  Manifest  oder  Lade- 
bucb  Aufikunf  t  giebt ; 

3.  die  Kostbarkeiten,  Gelder  und 
Wertbpapiere,  welcbe  dem  Scbififer 
nicbt  geborig  bezeiclinet  Bind  (Art. 
608)  (/). 

Art.  711.  Der  an  dem  ScliifP  und 
dem  Zubehor  deBselben  entstandene 
zur  grossen  Haverei  gehorige 
Schaden  ist,  wenn  die  Beparatur 
wabrend  die  Eeise  erfolgt,  am  Ort 
der  Ausbesserung  undvordesselben, 


Art.  710.  In  cases  of  general 
average,  damage  and  loss  T^hich 
are  sustained  by  the  undermen- 
tioned objects,  are  not  to  be  con- 
tributed for ; 


1.  goods  not  laden  under  deck; 
this  regulation,  however,  is  so  far 
inapplicable  to  the  coasting-trade, 
as  in  regard  thereto  deckloading 
has  been  declared  bj  the  laws  of 
the  several  States  (Art.  567)  (k)  to 
be  permissible ; 

2.  goods  for  which  neither  a  bill 
of  lading  has  been  made  out,  nor 
any  account  given  in  the  manifest 
or  cargo-book ; 

3.  valuables,  money,  and  securi- 
ties (papers  of  value)  which  have 
not  been  properly  notified  to  the 
master  (Art.  608)  (/). 

Art.  711.  The  damage  belonging 
to  general  average,  which  has  been 
sustained  by  the  ship  and  its  appur- 
tenances, must,  if  the  repair  takes 
place  during  the  voyage,  at  the 
place  of  repairing  and  before  it, 


{k)  Art.  567.  Ohne  Gtmehmigung  des 
Abladers  diirfen  dessen  Giiter  weder  auf 
das  Verdeck  verladen,  noch  an  die  Seiten 
des  Schiffs  gehangt  werden. 

Den  LandeBg^setzen  bleibt  vorbehalten, 
ZVL  bestunmen,  dass  in  AnsehaDg  der  Kus- 
tenRechifffahrt  die  vorstehende  Vorschrift, 
Boweit  sie  auf  die  Beladung  des  Verdecks 
sich  bezieht,  keine  Anwendimg  finde. 

(I)  Art.  608.  Fiir  Kostbarkeiten,  Gelder 
tmd  "Werthpapiere  haftet  der  Verfracbter 
nur  in  dem  Falle,  wenn  diese  Beschaffen- 
heit  oder  der  Wertb  der  Giiter  bei  der 
Abladung  dem  Schiffer  ang^eben  ist. 


(At)  Art.  667.  Without  the  consent  of 
the  shipper  his  goods  must  not  be  either 
laden  on  the  deck  or  hung  at  the  sides  of 
the  ship. 

It  is  reserved  to  the  laws  of  each  dis- 
trict to  determine  that,  in  regard  to  the 
coasting  trade,  the  above  regulation,  so 
far  as  it  relates  to  the  lading  on  deck,  shall 
not  be  applicable. 

{t)  Art.  608.  For  valuables,  money,  and 
papers  of  value,  the  shipowner  is  only 
answerable  in  case  this  description  or  the 
value  of  the  goods  has  at  the  time  of  ship- 
ment been  notified  to  the  master. 
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Bonst  an  dem  Ort,  wo  die  Keise 
endet,  durch.  Sachverstandige  zu 
ermitteln  und  zu  schatzen.  Die 
Taxe  muBS  die  Yeranschlagung 
der  erforderlichen  Eeparaturkosten 
enthalten.  Sie  ist,  wenn  wahrend 
der  Eeise  ausgebessort  yrird,  fiir 
die  Schadensberecbnung  insoweit 
massgebendy  als  nicht  die  Ausfiihr- 
ungskosten  unter  den  Anscblags- 
summen  bleiben.  War  die  Auf- 
nahme  einer  Taxe  nicbt  ausfiihr- 
bar,  so  entscheidet  der  Betrag  der 
auf  die  erforderlichen  Keparaturen 
wirklicb  yerwendeten  Kosten. 

Insoweit  die  Ausbesserung  wah- 
rend der  Keise  nicht  geschieht,  ist 
die  Abschatzung  fiir  die  Schadens- 
berechnung  ausschliesslich  massge- 
bend. 


Art.  712.  Der  nach  Massgabe 
des  Yorstehenden  Artikels  ermit- 
telte  voile  Betrag  der  Eeparatur- 
kosten bestimmt  die  zu  leistende 
Yergiitung,  wenn  das  Schiff  zur  Zeit 
der  Beschadigung  noch  nicht  ein 
voiles  Jahr  zu  Wasser  war. 

Dasselbe  gilt  von  der  Yergutung 
fiir  einzelne  Theile  des  Schiffes, 
namentlich  fiir  die  Metalhaut,  sowie 
fiir  einzelne  Theile  des  Zubehors, 
wenn  solche  Theile  noch  nicht  ein 
voiles  Jahr  in  Gebrauch  waren. 

In  den  iibrigen  Fallen  wird  von 
dem  vollen  Betrage  wegen  des  Un- 
terschiedes  zwischen  alt  und  neu 
ein  Drittel,  bei  den  Ankerketten  ein 
Sechstel,  bei  den  Ankern  jedoch 
nichts  abgezogen. 

Yon  dem  vollen  Betrage  kommen 
ferner  in  Abzug  der  voile  Erlos 
oder  Worth   der  etwa   noch  vor- 


otherwise  at  the  place  where  the 
voyage  ends,  be  surveyed  and 
valued  by  experts.  The  estimate 
(Taxes)  must  contain  a  specification 
of  the  probable  cost  of  the  repairs 
requisite.  This  estimate  is,  when 
the  repair  is  to  be  made  during  the 
voyage,  conclusive  so  far  as  the 
actual  cost  of  repairing  does  not 
fall  below  the  estimate.  If  the 
giving  of  an  estimate  is  not  prac- 
ticable, in  that  case  the  amount 
actually  expended  on  the  requisite 
repair  is  conclusive. 

So  far  as  repairing  during  the 
voyage  does  not  take  place,  the 
valuation  is  conclusively  taken  as 
the  measure  of  the  claim. 


Art.  712.  The  full  amount  of  the 
cost  of  repair  computed  after  the 
measure  of  the  preceding  article, 
determines  the  compensation  to  be 
allowed,  if  the  ship,  at  the  time  of 
the  damage  done,  had  not  been  a 
full  year  afloat. 

The  same  thing  holds  good  of  the 
compensation  for  specific  portions 
of  the  ship,  particularly  for  the 
metal  sheathing,  as  well  as  for 
specific  parts  of  the  appurtenances, 
when  such  parts  have  not  yet  been 
a  full  year  in  use. 

In  other  cases  there  is  to  be 
deducted  from  the  full  amount,  on 
account  of  the  difference  between 
old  and  new,  one-third ;  from  chain 
cables,  however,  one-sixth,  and 
from  anchon^,  nothing. 

From  the  total  amount  are  further 
to  be  deducted  the  full  proceeds  or 
value   of    any  yet  remaining  old 


412 


APPENDIX  E. 


handenen  alien  Stiicke,  Trelche  durcL 
neue  ersetzt  sind  oder  zu  ersetzen 
Bind. 

Findet  ein  soldier  Abzug  und 
zugleich  der  Abzug  wegen  des  Un- 
terschiedes  zwischen  alt  und  neu 
etatt,  so  ist  zuerst  dieser  letztere 
und  sodann  erst  von  dem  verblei- 
benden  Betrage  der  andere  Abzug 
zu  machen. 

Art.  713.  Die  Vergiitung  f iir  auf- 
geopferte  Giiter  wird  durch  den 
Marktpreis  bestimmt,  welchen  Giiter 
derselben  Art  und  Bescbaifenheit 
am  Bestimmungsort  bei  Beginn  der 
Loschung  des  SchifPes  baben. 

In  Ennangelung  eines  Markt- 
preises,  oder  insofem  iiber  densel- 
ben  oder  uber  dessen  Anwendung, 
insbesondere  mit  Eiicksicbt  auf  die 
Qualitiit  der  Giiter,  Zweifel  beete- 
ben,  wird  der  Preis  durcb  Sacbver- 
BtJindige  ermittelt. 

Von  dem  Preise  kommt  in  Abzug, 
was  an  Fraebt,  ZoUen  und  Un- 
kosten  in  Folge  des  Verlustes  der 
Giiter  erspart  wird. 

Zu  den  aufgeopferten  Giitern 
geboren  aucb  diejenigen,  welcbe 
zur  Deckung  der  grossen  Haverei 
verkauft  worden  sind.  (Art.  708, 
No.  7.) 

Art.  714.  Die  Tergiitung  f  iir  Gii- 
ter, welcbe  eine  zur  grossen  Have- 
rei geborige  Bescbadigung  erlitten 
baben,  wird  bestimmt  dureb  den 
Unterscbied  zwiscben  dem  durcb 
Sacbverstandige  zu  ermittelnden 
Verkaufswertb,  welcbe  die  Giiter 
im  beschadigten  Zustande  am  Be- 
stimmungsorte  bei  Beginn  der  Lo- 
scbung  des  ScbifPs  baben,  tmd  dem 


materials  wbicb  bave  been  or  are  to 
be  replaced  with  new. 

If  sucb  deduction,  and  likewise 
the  deduction  on  account  of  tbe  dif- 
ference between  old  and  new,  bave 
both  to  be  made,  this  latter  is  to  be 
made  first,  and  afterwards  tbe 
former  deduction  is  to  be  made  from 
tbe  difference. 

Art.  713.  Tbe  indemnification  for 
goods  sacrificed  is  determined  by 
tbe  market-price  wbicb  goods  of  the 
!  same  kind  and  quality  have  at  the 
place  of  destination  on  the  com- 
mencement of  the  discharge. 

In  the  absence  of  a  market  price, 
or  so  far  as  doubt  may  exist  con- 
cerning it  or  concerning  its  applica- 
tion, especially  with  regard  to  the 
quality  of  the  goods,  the  price  is  to 
be  estimated  by  experts. 

From  the  price  must  be  deducted 
whatever  amount  of  freight,  duties, 
and  expenses  have  been  saved  in 
consequence  of  the  loss  of  the 
goods. 

To  goods  sacrificed  belong  also 
those  which  have  been  sold  to  cover 
the  expense  of  the  general  aver- 
age.    (Art.  708,  No.  7.) 


Art.  714.  The  indemnification  for 
goods  which  have  sustained  damage 
belonging  to  general  average,  is 
determined  by  the  difPerence  be- 
tween the  selling  value,  as  esti- 
mated by  experts,  which  the  goods 
in  their  damaged  condition  have 
at  the  place  of  destination  on  com- 
mencement of  the  discharge,  and 
their  value,  as  indicated  in  the  pre- 
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im  Yorstehendeii  Artikel  bezeichne- 
ten  Preise  nach  Abzug  der  Zolle 
und  Unkosten,  soweit  sie  in  Folge 
der  Beschadigung  erspart  sind. 

« 

Art.  715,  Die  vor,  bei  oder  nach 
dem  Havereifall  entstandenen,  zur 
grossen  Haverei  nicht  gehorenden 
Werthsveningerungen  und  Ver- 
luste  sind  bei  Berechnung  der  Ver- 
gutung  (Artikel  713, 714),  in  Abzug 
zu  bringen. 

Art.  716.  Endet  der  Eeise  fur 
SchifE  und  Ladung  nicht  im  Be- 
stimmungsliafen,  sbndern  in  einem 
anderen  Orte,  so  tritt  dieser  letztere, 
'  endet  sie  durch  Yerlust  des  Schiffs, 
so  tritt  der  Ort,  wobin  die  Ladung 
in  Sicberheit  gebracbt  ist,  f  iir  die 
Ermittelung  der  Yergiitung  an  die 
Stelle  des  Bestimmungsortes. 


Art.  717.  Die  Vergiitung  fiir 
entgangene  Fracht  wird  bestimmt 
durcb  den  Fracbtbetrag,  welcher 
fiir  die  auf geopf erten  Giiter  zu  ent- 
ricbten  gewesen  sein  wiirde,  wenn 
dieselben  mit  dem  ScbifP  an  dem 
Orte  ibrer  Bestimmung,  oder  wenn 
dieser  yon  dem  Scbiff  nicbt  erreicbt 
wird,  an  dem  Orte  tfngelangt  waren, 
wo  die  Beise  endet. 

Art.  7]  8.  Der  gesammte  Scbaden, 
welcber  die  g^osse  Haverei  bildet, 
wird  liber  das  Scbiff,  die  Ladung 
und  die  Fracht  nach  Yerbaltniss 
des  Wertbs  und  des  Betrages  der- 
selben  vertbeilt. 

Art.  719.  Das  Scbiff  nebst  Zube- 
bor  tragt  bei : 


ceding  article,  after  deduction  of 
duties  and  expenses  so  far  as  these 
have  been  saved  in  consequence  of 
the  damage. 

Art.  715.  Diminutions  of  value 
and  losses,  not  belonging  to  general 
average,  which  have  taken  place 
before,  during,  or  after  the  average 
act  are,  in  calculating  the  indem- 
nification (Arts.  713,  714),  to  be 
allowed  for. 

Art.  716.  If  the  voyage  ends  for 
both  ship  and  cargo  not  at  the 
place  of  destination  but  at  some 
other  place,  this  latter  place  takes 
the  place  of  the  port  of  destination 
as  regulating  the  indemnification; 
but  if  the  voyage  is  ended  by  the 
loss  of  the  ship,  the  place  to  which 
the  cargo  is  brought  in  safety  must 
regulate  it. 

Art.  717.  The  indemnification  for 
lost  freight  is  to  be  determined  by 
the  amount  of  freight  which  would 
have  been  payable  for  the  goods 
sacrificed  if  these  had,  with  the 
ship,  reached  the  place  of  their 
destination,  or,  if  this  was  not 
reached  by  the  ship,  at  the  place 
where  the  voyage  ended. 


Art.  718.  The  aggregate  loss 
which  forms  general  average  is  ap- 
portioned over  the  ship,  the  cargo, 
and  the  freight,  in  proportion  to 
their  respective  values  and  amounts. 


Art.  719.  The  ship  with  its  ap- 
purtenancee  contributes : 
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I.  Hit  dem  Werthe,  weldien  es 
in  dem  Zustande  am  Ende  der  Eeise 
bei  Beginn  der  Loschung  hat ; 


2.  mit  dem  als  grosse  Hayerei 
in  £>echnung  kommenden  Schaden 
an  Schiff  und  Zubehor. 

Von  dem  unter  Ziffer  1  bezeich- 
neten  Werth  ist  der  nocb  vorhan- 
deneWerth  derjenigen  Beparaturen 
und  Anschaffungen  abzuziehen, 
welche  erst  nach  dem  Havereifall 
erfolgt  Bind. 

Art.  720.  Die  Ladung  triigt  bei : 

1.  mit  dem  am  Ende  der  Eeise 
bei  Beginn  der  Loschung  nocb  Tor- 
bandenen  Giitern,  oder,  wenn  die 
Keise  durch  den  Yerlust  des  SchifPs 
endet  (Art.  716),  mit  den  in  Sicber- 
beit  gebracbten  Giitern,  soweit  in 
beiden  Fallen  diese  Giiter  sicb  zur 
Zeit  des  Hayereifalls  am  Bord  des 
Scbiffs  oder  eines  Leicbterfabrzeu- 
ges  (Art.  708,  Ziffer  2)  befunden 
baben ; 

2.  mit  dem  aufgeopferten  Gii- 
tern (Art.  713). 

Art.  721.  Bei  Ermittelung  des 
Beitrags  kommt  in  Ansatz : 

1.  fiir  die  Giiter,  welcbe  unver- 
sebrt  sind,  der  Marktpreis  oder  der 
dureb  Sacbverstiindige  zu  ermit- 
telnde  Preis  (Art.  713),  welcben 
dieselben  am  Ende  der  Heise  bei 
Beginn  und  am  Orte  der  Loscbung 
des  Scbiffs,  oder,  wenn  die  Beise 
durcb  Verlust  des  Scbiffs  endet 
(Art.  716),  zur  Zeit  und  am  Orte 


1.  On  tbe  value  wbicb  it  bas  in 
its  condition  at  tbe  end  of  tbe 
voyage  on  commencement  of  tbe 
discharge; 

2.  on  tbe  amount  of  damage  to 
sbip  and  appurtenances  coming  into 
account  as  general  average. 

From  tbe  value  indicated  by  No.  1 
is  to  be  deducted  tbe  still-existing 
value  of  sucb  repairs  and  equip- 
ments as  bave  been  supplied  sub- 
sequently to  tbe  average  act. 


Art.  720.  Tbe  cargo  contributes : 

1 .  on  tbe  goods  wbicb  at  tbe  end 
of  tbe  voyage  on  commencement  of 
tbe  discbarge  are  still  in  existence, 
or,  if  tbe  voyage  ends  by  tbe  loss  of 
tbe  sbip  (Art.  716),  on  tbose  goods 
wbicb  bave  been  brought  into 
safety,  so  far  as  in  either  case  such 
goods  were  on  board  the  ship  or  a 
Ughter  (Art.  708,  No.  2) ; 


2.  on  tbe  goods  sacrificed  (Art. 
713). 

Art.  721.  In  estimating  the 
amount,  there  is  to  be  taken : 

1.  for  goods  which  are  un- 
damaged, the  market  price,  or  the 
price  to  be  regulated  by  experts 
(Art.  713),  which  the  goods  bear 
at  the  end  of  the  voyage  on  com- 
mencement of  the  discharge ;  or,  if 
the  voyage  is  ended  by  the  loss  of 
the  ship  (Art.  716),  which  they 
bear  at  the  place  and  time  of  their 
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der  Bergung  liabeii,  nach  Abzug 
der  Fraclit,  Zolle  und  sonstigen 
Unkosten ; 

2.  fiir  die  Giiter,  welche  wah- 
rend  der  Beise  yerdorben  sind  oder 
eine  zu  grossen  Haverei  nicht  ge- 
horige  Besohadigungerlittenhaben, 
der  durch  Sachverstandige  zu  ermit- 
telnde  Verkaufswerth.  (Art.  714), 
welcben  die  Giiter  im  beschadigten 
Zustande  zu  der.  unter  Ziffer  1  er- 
wahnten  Zeit  und  an  dem  dort 
bezeichneten  Orte  haben,  nach 
Abzug  der  Fracht,  ZoUe  und  son- 
stigen Unkosten ; 

3.  fiir  die  Giiter,  welcbe  auf- 
geopfert  worden  sind,  der  Betrag, 
welcher  nach  Art.  713  fiir  diesel- 
ben  als  grosse  Haverei  in  Bechnung 
kommt ; 

4.  fur  die  Giiter,  welche  eine 
zur  grossen  Haverei  gehorige  Be- 
schadigung  erlitten  haben,  der  nach 
der  Bestimmung  unter  ZifPer  2  zu 
ermittelnde  Werth,  welchen  die 
Giiter  in  beschadigten  Zustande 
haben,  und  der  Werthsunterschied, 
welcher  nach  Art.  714  fiir  die  Be- 
schadigung  als  grosse  Haverei  in 
Bechnung  kommt. 

Art.  722.  Sind  Giiter  geworfen, 
so  haben  dieselben  zu  der  gleich- 
zeitigen  oder  einer  spateren  grossen 
Haverei  im  Falle  ihrer  Bergung 
nur  dann  beizutragen,  wenn  der 
Eigenthiimer  einer  Vergutung  ver- 
langt. 

Art.  723.  Die  Frachtgelder  tra- 
gen  bei  mit  zwei  Drittel : 

1.  des  Bruttobetrages,  welcher 
verdient  ist ; 


salvage  ;  after  deduction  of  freight, 
duties,  and  other  charges ; 


2.  for  goods  which  during  the 
voyage  have  been  spoilt  or  have 
suffered  a  damage  not  belonging 
to  general  average,  the  selling 
value,  to  be  reg^ated  by  experts 
(Art.  714),  which  the  goods  in  their 
damaged  condition  bear  at  the  time 
and  place  mentioned  in  No.  1,  after 
deduction  of  freight,  duties,  and 
other  charges ; 


3.  for  goods  which  have  been 
sacrificed,  the  amount  which  under 
Art.  713  comes  into  account  for  them 
as  general  average ; 


4.  for  goods  which  have  suffered 
a  damage  belonging  to  general 
average,  the  value  which,  as  defined 
under  No.  2,  those  goods  have  in 
their  damaged  condition,  together 
with  the  difference  in  value  which, 
under  Art.  714,  comes  into  account 
for  the  damage  as  general  average. 


Art.  722.  If  goods  are  thrown 
overboard,  these  are  to  contribute 
towards  a  simultaneous  or  subse- 
quent general  average,  in  case  they 
are  picked  up,  only  when  the  pro- 
prietor of  them  claims  contribution. 

Art.  723.  Freight  contributes 
on  two-thirds : 

1.  of  the  gross  amount  which 
has  been  earned ; 
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2.  des  Betrages,  welcher  nach 
Art.  7 1 7  als  grosse  Haverei  in  Bech- 
nung  kommt. 

Den  Landesgesetzen  bleibt  vorbe- 
halten,  die  aof  zwei  Drittel  be- 
stimmte  Quote  bis  anf  die  Half  te  zu 
ermaissigen. 

Ueberfabrtflgelder  tragen  bei  mit 
dem  Betrage,  welcber  im  Falle  des 
Yerlustes  des  ScbifiFs  eingebiisst 
ware  (Art.  671)  (m),  nacb  Abzug 
der  Unkosten,  welche  alsdann  er- 
spart  sein  wiirden. 


Art.  724.  Haftet  auf  einem  bei- 
tragspflichtigenGegenstand  eine,  in 
einem  spateren  Nothfalle  sich 
griindende  Fordening,  so  trag^  der 
Gegenstand  nur  mit  seinem  Werthe 
nach  Abzug  dieser  Forderung  bei. 

Art.  725.  Zur  grossen  Haverei 
tragen  nicht  bei : 

1 .  die  Kriegs-  und  Mundvorrathe 
des  Schiffes ; 


2.  die  Heuer  und  EfPecten  der 
Schiifsbesatzung ; 


2.  of  the  amonnt  wbicb  under 
Art.  717  comes  into  aoconnt  as 
general  average. 

To  the  laws  of  the  several  States 
is  reserved  the  right  of  reducing 
the  proportion  defined  as  two-thirds 
to  one-half. 

Passage-money  contributes  on  the 
amount  which  would  have  been  for- 
feited [not  earned  or  to  be  refunded] 
in  case  of  the  loss  of  the  ship 
(Art.  671)  (m),  after  deduction  of 
the  expenses  which  in  that  case 
would  have  been  escaped. 

Art.  724.  If  a  contributory  object 
is  liable  for  a  claim  founded  on  a 
subsequent  accident,  this  object  con- 
tributes only  on  its  value  after  de- 
duction of  such  claim. 


Art.  725.  To  general  average  do 
not  contribute : 

1.  the  ship's  ammunition  of  war 
and  mouth  (powder,  shot,  and  vic- 
tuals) ; 

2.  the  wages  and  effects  of  the 
crew; 


(m)  Art.  671.  In  alien  Fallen,  in  weldben 
zufolge  der  Art.  669  und  670  der  Ueber- 
fahrtbvcrtrag  anfgelost  wird,  ist  koin 
Theil  zur  Entschadignng  des  anderen 
▼erpflichtet. 

let  jedoch  die  AufloBuog  erst  nach 
Antritt  der  Reise  erfolgt,  so  hat  der 
Keisende  das  Ueberfahrtsgeld  nach  Ver- 
haltniss  der  zuriickgelegten  znr  ganzen 
Beise  zu  zahlen. 

Bei  der  Berechnung  des  zu  zahlenden 
Betragee  sind  die  Vorschrif  ten  des  Art.  633 
massgebend. 


(m)  Art.  671.  In  all  cases  in  which 
under  Arts.  669  and  670  the  contract  of 
passage  is  dissolved,  neither  party  is  liable 
to  indemnify  the  other. 

If,  however,  the  dissolution  takes  place 
after  commencement  of  the  voyage,  the 
passenger  is  to  pay  passage-money  in  pro- 
portion to  the  part  of  the  voyage  per- 
formed. 

The  amount  payable  is  determined  by 
the  rules  laid  down  in  Arc.  633. 
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3.  die  Heise-EfPecten  der  Bei- 
senden. 

SindTorratlie  oderEfFecten  dieser 
Art  auf  geopf  ert  oder  haben  sie  einer 
zur  grossen  Haverei  gehiirige  Be- 
Bchadigung  erlitteu,  so  wird  fiir 
dieselben  nacli  Massgabe  der  Art. 
713  bis  717  Tergiitung  gewahrt ; 
fiir  Effecten,  welche  in  Kostbar- 
keiten,  Geldern  und  Werthpapieren 
bestehen,  wird  jedoch  nur  dann 
Vergiitung  gewahrt,  wenn  dieselben 
dem  Schiffer  gehorig  bezeichnet 
sind  (Art.  608).  Vorriithe  und 
Effecten,  fiir  welche  eine  Vergiitung 
gewahrt  wird,  tragen  niit  dem 
Werth  oder  dem  Werthsunterschied 
bei,  welcher  als  grosse  Haverei  in 
Bechnung  kommt. 

Die  im  Art.  710  erwahnten  Ge- 
genstande  sind  beitragspflichtig,  so 
weit  sie  gerettet  sind. 

Die  Bodmereigelder  sind  nicht 
beitragspflichtig. 

Art.  726.  Wenn  nach  dem 
Hayereifall  und  bis  zum  Beginn 
der  Loschung  am  Ende  der  Heise 
ein  beitragspflichtiger  Gegenstand 
ganz  verloren  geht  (Art.  706),  oder 
zum  Theil  verloren  geht  oder  im 
Werthe  verringert  wird,  wohin  ins- 
besondere  der  Fall  des  Art.  724  ge- 
hcirt,  so  tritt  eine  verhaltnissmassige 
Erhohung  der  yon  den  iibrigen  Ge- 
genstanden  zu  entrichtenden  Bei- 
trage  ein. 

1st  erst  nach  Beginn  der  Loschung 
der  Verlust  oder  die  Werthsver- 
ringerung  erfolgt,  so  geht  der  Bei- 
trag,  welcher  auf  don  Gegenstand 
f allt,  soweit  dieser  zur  Berechtigung 
desselben  unzureichend  geworden 
ist,  den  Yergiitungsberechtigten 
verloren. 

L. 


3.  Passengers'  luggage. 

If  provisions  or  effects  of  this 
kind  have  been  sacrificed  or  have 
suffered  damage  belonging  to  gene- 
ral average,  indemnification  is  due 
for  them  as  laid  down  in  Arts.  713 
to  717;  for  effects,  however,  which 
consist  of  valuables,  money,  or 
papers  of  value,  compensation  is 
only  due  in  case  the  same  shall  have 
been  properly  notified  to  the  master 
(Art.  608).  Provisions  and  effects, 
for  which  indemnification  is  due, 
contribute  on  the  value  or  difference 
in  value  which  comes  into  account 
as  general  average. 


The  objects  mentioned  in  Art.  710 
are  liable  to  contribute  so  far  as 
they  have  been  saved. 

Bottomry-moneys  are  not  liable 
to  contribute. 

Art.  726.  If,  after  the  average- 
act,  and  up  to  the  beginning  of 
discharge  at  the  end  of  the  voyage, 
a  contributory  object  is  entirely 
lost  (Art.  706),  or  is  partly  lost 
or  diminished  in  value,  particularly 
in  the  case  of  Art.  724,  there  comes 
in  a  proportionate  increase  in  the 
amounts  to  be  borne  by  the  remain- 
ing objects. 


If  such  loss  or  diminution  of  value 
does  not  occur  till  after  the  begin- 
ning of  the  discharge,  the  amount 
of  contribution  which  falls  upon 
such  object,  so  far  as  the  latter  has 
become  insufficient  to  bear  it,  must 
fall  on  the  party  claiming  compen- 
sation. 

£  £ 
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Art.  727.  Die  Vergiitungsberech- 
tigten  haben  wegon  der  von  dem 
Schiff  und  der  Fracht  zu  entrich- 
tenden  Beitrage  die  Eechte  von 
SchifFsglaubigem  (Tit.  10).  Aucb 
in  Ansehung  der  beitragspflicbtigen 
Giiter  stebt  ibnen  an  den  einzelnen 
Giitem  wegen  des  von  diesen  zu 
entricbtenden  Beitrages  ein  Pfand- 
recbt  zn.  Das  Pfandrecht  kann 
jedocli  nach  der  Auslieferung  der 
Giiter  nicbt  zum  Nacbtbeil  des 
dritten  Erwerbers,  welcber  den 
Besitz  in  gutem  Glaubon  erlangt 
bat,  geltend  gemacbt  werden. 

Art.  728.  Eine  personlicbe  Ver- 
pflicbtung  zur  Entrichtung  des 
Beitrages  wird  durcb  den  Haverei- 
fall  an  sicb  nicbt  geg^iindet. 

Der  Empfanger  beitragspflieb- 
tigor  Giiter  wird  jedocb,  wenn  ibm 
bei  der  Annabme  der  Giiter  bekannt 
ist,  dass  davon  ein  Beitrag  zu  ent- 
ricbten  sei,  fiir  den  letzteren  bis 
zura  Wertbe,  welcben  die  Giiter  zur 
Zeit  ibrer  Auslieferung  batten, 
insoweit  personlicb  verpflicbtet,  als 
der  Beitrag,  falls  die  Auslieferung 
nicbt  erfolgt  ware,  aus  den  Giitem 
batte  geleistet  werden  konnen. 

Art.  729.  Die  Feststellung  und 
Vertbeilung  der  Scbiiden  erfolgt 
an  dem  Bestimmungsort  und,  wenn 
dieser  nicbt  erreicbt  wird,  in  dera 
Hafen,  wo  die  Reise  endet. 

Art.  730.  Der  Scbitfer  ist  ver- 
pflicbtet, die  Aufmacbung  der  Dis- 
pacbe  obne  Verzug  zu  veranlassen. 
Handelt  er  dieser  Verpflicbtung 
zuwider,  so  macbt  er  sicb  jedem 
Betheiligten  verantwortlicb. 

Wird  die  Aufmacbung  der  Dis- 


Art.  727.  Those  entitled  to  in- 
demnification bave,  in  respect  of  tbe 
contribution  due  from  tbe  sbip  and 
f  reigbt,  tbe  rigbts  of  sbip's  creditors 
(Tit.  10).  Also  as  against  tbe  goods 
liable  to  contribute,  tbe  said  parties 
bave  a  lien  on  tbe  goods  of  eacb 
severally  in  respect  of  tbe  contribu- 
tion of  eacb.  Tbis  lien,  bowever, 
cannot,  after  delivery  of  tbe  goods, 
be  enforced  to  tbe  prejudice  of  a 
tbird  party  wbo  bas  come  into  pos- 
session of  tbem  in  good  faitb. 


Art.  728.  A  personal  liability  for 
payment  of  contribution  does  not 
arise  from  a  case  of  general  average 
in  itself. 

Tbe  receiver  of  contributory 
goods,  bowever,  wben  it  is  made 
known  to  bim  on  bis  receipt  of  tbe 
goods  tbat  a  contribution  is  due,  is 
so  far  personally  liable  for  tbe 
same,  up  to  tbe  value  wbicb  tbe 
goods  bad  at  tbe  time  of  delivery  to 
bim,  as  tbe  contribution,  in  case 
tbe  delivery  bad  not  taken  place, 
migbt  bave  been  recovered  out  of 
tbe  goods. 

Art.  729.  Tbe  settlement  and  ap- 
portionment of  the  losses  is  to  bo 
made  at  tbe  place  of  destination, 
or,  if  tbis  is  not  reached,  at  tbe 
place  where  tbe  voyage  ends. 

Art.  730.  It  is  tbe  duty  of  tbe 
master  to  bring  about  the  drawing 
up  of  the  adjustment  {Dispache) 
without  delay.  If  he  acts  contrary 
to  this  duty,  be  makes  himself 
answerable  to  eacb  contributor. 

If  the  drawing  up  of  the  adjust- 
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pache  nicht  recHtzeitig  varanlasst, 
so  kann  jeder  Betheiligte  die  Auf- 
machung  in  Antrag  bringen  und 
betreiben. 

Art.  731.  I^  Oebiete  dieses 
Gesetzbuchs  wird  die  Dispache 
durch  die  ein-  f  iir  allemal  best^ten 
oder  in  deren  Ermangelung  durch 
die  vom  Gericht  besonders  emann- 
ten  Fersonen  (Dispacbeure)  aufge- 
macht. 

Jeder  Betheiligte  ist  verpflichtet, 
die  zur  Aufmachung  der  Dispache 
erforderlichen  Urkunden,  soweit  er 
siezu  seiner  Yerfiigung  hat,  nament- 
lich  Ohartepartien,  Conossemente 
und  Facturen,  dem  Dispacheur  mit- 
zutheilen. 

Den  Landesgesetzen  bleibt  ver- 
behalten,  iiber  das  Yerfahren  bei 
Aufmachung  der  Dispache  und  die 
Ausfiihrung  derselben  nahere  Be- 
stimmungcn  zu  erlassen. 

Art.  732.  Fur  die  von  dem  Schiff 
zu  leistenden  Beitrage  ist  den 
Ladungsbetheiligten  Sicherheit  zu 
bestellen,  bevor  das  Schiff  den 
Hafen  verlassen  darf,  in  welchem 
nach  Art.  729  die  Feststellung  und 
Yertheilung  der  Schaden  erfolgcn 
muss. 

Art.  733.  Der  Schiffer  darf  Giiter, 
auf  welchen  Havereibeitragehaften, 
vor  Berichtigung  oder  Sicherstel- 
lung  der  letzteren  (Art.  616)  (w), 
nicht  ausliefem,  widrigenfalls  er, 


ment  is  not  done  with  proper  dis- 
patch, each  contributor  is  entitled 
to  bring  it  under  notice  and  urge 
on  its  completion. 

Art.  731.  Within  the  scope  of 
this  Code  adjustments  are  to  be 
made  out  by  persons  regularly  ap- 
pointed for  the  purpose,  or  in  the 
absence  of  such  by  persons  specially 
named  by  the  court  {Dispacheur s). 

Every  party  interested  is  bound 
to  communicate  to  the  adjuster  the 
documents  requisite  for  this  pur- 
pose, especially  charter-parties,  bills 
of  lading,  and  invoices. 


To  the  laws  of  each  state  is  re- 
served the  right  of  laying  down 
more  particular  rules  as  to  the 
drawing  up  of  the  adjustment,  and 
its  execution. 

Art.  732.  For  the  contribution 
due  from  the  ship  security  is  to  be 
given  to  the  parties  interested  in 
the  cargo,  before  the  ship  can  leave 
the  port  in  which,  under  Art.  729, 
the  settlement  and  apportionment 
of  the  losses  is  to  be  made. 


Art.  733.  The  master  must  not 
deliver  up  goods  liable  to  average 
contribution  before  payment  of  or 
security  given  for  the  same  (Art. 
616)  (n),     otherwise    he,     without 


{n)  Arfc.  616.  Ber  Verfrachter  ist  nioht 
verpflichtet,  die  Giiter  friiher  auszuliefem, 
als  bis  die  auf  denselbenhaf  tenden  Beitrage 
zur    grossen    Haverei,    Berguugs-    und 


(n)  Art.  616.  The  shipowner  is  not  bound 
to  give  delivery  of  the  goods  until  the  con- 
tributions attaching  thereto  for  general 
average,  oost  of  salvage  and  assistance, 
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nnbescliadet  der  Haftung  der  Giiter, 
f  iir  die  Beitrage  personlich  verant- 
wortlich  wird. 

Hat  der  Hheder  die  Handlmigs- 
weise  des  ScIiiflPers  angeordnet, 
8o  kommen  die  Yorschriften  des 
zweiten  und  dritten  Absatzes  des 
Art.  479  (o)  zur  Anwendung. 

Das  an  den  beitragspflichtigen 
Oiitem  den  Vergiitungsberechtigten 
znstehende  Pf andrecht  wird  f  iir  diese 
dorcb  den  Verfrachter  ausgeiibt. 

Art.  734.  Hat  der  Schiffer  zur 
Fortsetzung  der  Reise,  jedoch  zum 
Zweck  einer  nicht  zur  g^ossen 
Haverei  gehiirenden  Aufwendung, 
die  Ladung  verbodmet  oder  iiber 
einen  Theil  derselben  durch  Ver- 
kauf  oder  durch  Verwendung  ver- 
fiigt,  80  ist  der  Verlust,  Trelchen 
ein    Ladungsbetheiligter    dadurch 


pre  j  udicc  to  the  liability  of  the  goods, 

becomes  personally  answerable  for 

the  contributions. 
I       If  the  master's  mode  of  action 

has  been  directed  by  the  owner,  the 
:  regulations  of  the  second  and  tliird 
'  sections  of  Art.  479  (o)  come  into 

operation. 

The  lien  which  the  parties  entitled 

to  contribution  have   against   the 

contributors   is   exercised  on  their 

behalf  by  the  shipowner. 

Art.  734.  If  the  master,  for  the 
prosecution  of  the  voyage,  but  for 
the  purpose  of  an  expenditure  not 
belonging  to  general  average,  has 
bottomried  the  cargo,  or  has  dis- 
posed of  a  part  thereof  by  sale  or 
by  using  it,  in  that  case  the  loss 
which  a  proprietor  of  cargo  may 
sustain  from  the  circumstance  that 


Hiilfskosten  and  Bodmereigelder  bezahlt 
oder  Bichergestellt  sind. 

Ist  die  Vcrbodmang  fiir  Rechnung  des 
Rheders  geschehen,  so  gilt  die  vorstebende 
BestinunuDg  unbeschadet  der  Verpflich- 
tang  des  Vtrfrachters,  fiir  die  Befreiung 
der  Giiter  von  der  Bodmereiscbuld  noch 
vor  der  Auslieferung  zu  sorgen. 

(o)  Art.  479.  Diese  Haftang  des  Scbif- 
fers  bestebt  nicbt  nur  gegenuber  dem 
Rbeder,  sondem  aucb  gegeniiber  dem  Be- 
fracbter,  Ablader  and  Ladangsempf anger, 
dem  Reisenden,  der  Scbiffsbesatzung  and 
demjenigen  Scbiffsglaubiger,  desscn  For- 
derang  aas  einem  Creditgescbaft  (Art. 
497)  entstanden  ist,  insbesondere  dem 
Bodmereiglaubiger. 

Der  Scbiffer  wird  dadurcb,  dass  er  aaf 
Anweisnng  des  Rbeders  gebandelt  bat, 
den  iibrigen  Torgenannten  Personen  ge- 
geniiber Ton  Haftung  nicbt  befreit. 

Durob  eine  solobe  Anweisung  wird  aucb 
der  Rbeder  personlicbyerpflicbtet,  wenn  er 
bei  Ertbeilung  derselben  von  dem  Sacb- 
yerhaltniss  onterricbtet  war. 


and  bottomry  money,  bare  been  paid  or 
secured. 

If  tbe  bottomrying  bas  been  on  account 
of  tbe  sbipowncr,  tbe  preceding  regu- 
lation is  witbout  prejudice  to  tbe  liability 
of  tbe  sbipowner  to  see  to  tbe  relcasiDg 
of  the  goods  from  tbe  bottomry  debt 
before  tbe  discbarge. 

(o)  Art.  479.  Tbis  liability  of  tbe  master 
exists,  not  only  as  towards  tbe  owner,  but 
likewise  as  towards  tbe  charterer,  shipper, 
and  consignee,  tbe  passenger,  tbe  crew, 
and  that  creditor  of  tbe  ship  whose  claim 
bas  arisen  out  of  a  credit  transaction  (Art. 
497),  and  particularly  the  lender  on  bot- 
tomry. 

Tbe  master  is  not  freed  from  liability, 
as  towards  tbe  above-named  persons,  by 
tbe  circumstance  that  he  bas  acted  under 
the  directions  of  the  owner. 

By  giving  such  directions  the  owner 
likewise  becomes  x>er8onally  answerable, 
if  at  the  time  of  giving  them  he  was  in- 
formed of  the  position  of  affairs. 


THE  LAW  OF  GERMANY. 


421 


erleidet,  dass  er  wegen  seiner 
ErBatzanspriiche  aus  8ehiff  und 
Fracht  gar  nielit  oder  nicht  voU- 
Btiindig  befriedigt  werden  kann 
(Art.  509,  610,  613)(/>),  von 
sammtlichen  Ladungsbetheiligten 
nach  den  Ghnindeatzon  der  grossen 
Haverei  zu  tragen. 

Bei  der  Ermittelung  des  Verlnstes 
ist  in  dem  Verhaltniss  zu  den  La- 
dungsbetheiligten in  alien  Fallen, 
namentlicli  auch  im  Falle  des 
zweitem  Absatzes  des  Art.  613,  die 


his  claim  for  compensation  against 
the  ship  and  freight  cannot  be,  or 
cannot  be  completely,  satisfied  (/>), 
is  to  be  borne  by  all  the  parties 
interested  in  the  cargo  according  to 
the  principles  of  general  average. 


In  adjusting  the  loss,  the  rates 
of  compensation  laid  down  in  Art. 
713  are,  as  between  the  parties 
interested  in  the  cargo,  to  be  fol- 
lowed in  all  cases,  particularly  in 


(p)  Art.  509.  Liegt  der  Fall  einer 
gTOBsen  Haverei  nicht  vor,  so  ist  der 
SchifPer  zur  Verbodmimg  der  Ladling 
oder  zur  Verfiigung  iiber  Ladungstheile 
durt'h  Verkauf  oder  Verwendung  nur 
dann  befugt,  -^enn  fr  dem  Becliirfniss 
auf  anderem  Wege  nicht  abhelfen  kann, 
oder  wenn  die  "Wahl  eines  anderen  Mittels 
einen  unverhaltDissmdssigen  Schaden  fiir 
den  Kheder  zur  Folge  haben  wiirde. 

Auch  in  diesen  Fallen  kann  er  die 
LaduDg  nur  zDsammen  mit  dem  SchifP 
und  der  Fracht  verbodmen.  (Art.  681, 
Aba.  2.) 

Er  hat  die  Verbodmung  vor  dem  Ver- 
kauf zu  'Aahlen,  es  sei  denn,  dass  die 
Verbodmung  einen  unverhaltnissmassigen 
Schaden  fiir  den  Rheder  zur  Folge  haben 
wiirde. 

Art.  510.  Die  Verbodmung  der  Ladung 
oder  die  Verfiigung  iiber  Ladungstheile 
durch  Verkauf  oder  Verwendung  wird  in 
den  Fallen  des  vorstehenden  Artikels  als 
ein  fiir  Kechnung  des  Kheders  abge- 
schloBsenes  Creditgeschaft  (Art.  497  und 
757,  ZifFer  7)  angesehcn. 

Art.  613.  Die  Bestimmungen  des  Art. 
612  finden  auch  auf  diejenigen  Giiter  An- 
wendung,  fiir  wclche  der  Bheder  nach 
Art.  610  Ersatz  leisten  muss. 

Uebersteigt  im  Falle  der  Verfiigung 
iiber  die  Giiter  durch  Verkauf  der  Rein- 
erlos  derselben  den  im  Art.  612  bczeich- 
neten  Preis,  so  tritt  an  Stelle  des  letzteren 
der  Beinerlos. 


(p)  Art.  509.  If  the  case  ia  not  one  of 
general  average,  the  master  is  not  autho- 
rized to  bottomry  the  cargo,  or  to  dispose 
of  any  part  of  it  by  sale  or  by  using  it,* 
unless  the  need  for  funds  cannot  be  met  in 
any  other  way,  or  unless  the  choice  of  some 
other  means  would  lead  to  a  dispropor- 
tionate loss  to  the  shipowner. 


Even  in  these  cases  he  can  only  bot- 
tomry the  cargo  conjointly  with  the  ship 
and  freight.     (Art.  681,  §  2.) 

He  has  to  choose  bottomry  before  sale, 
even  though  the  bottomrying  should  load 
to  a  disproportionate  loss  for  the  ship- 
owner. 

Art.  510.  The  bottomrying  of  the  cargo, 
or  disposing  of  a  part  thereof  by  sale  or 
using  it,  is  to  be  regarded,  in  the  cases  of 
the  preceding  article,  as  a  loan  transac- 
tion concluded  on  behalf  of  the  shipowner 
(Arts.  497  and  757,  No.  7). 

Art.  613.  Ihe  regulations  of  Art.  612 
are  likewise  applicable  to  those  goods  for 
which  the  shipowner,  under  Art.  510,  must 
make  compensation. 

If  in  the  case  of  disposing  of  goods  by 
sale  the  net  proceeds  of  them  shall  exceed 
the  value  indicated  in  Art.  612,  the  net 
proceeds  take  the  place  of  the  latter. 


*jE.ff.f  in  the  way  of  barter,  or  giving  it  in  kind  for  salvage,  or  by  expending  specie 
belonging  to  the  cargo. 
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in  Art.  713  bozeichnete  Vergiitimg 
massgebend.  Mit  dem  Werthe, 
durcli  welchen  diese  Vergiitung  be- 
Btimtnt  wird,  tragen  die  verkauften 
Giiter  aucb  zu  einer  etwa  eintreten- 
den  grossen  Haverei  bei  (Art.  720). 

Art.  735.  Ueber  die  ausscrdem 
nach.  den  Grundsatzen  der  grossen 
Haverei  zu  vertheilenden  Scbaden 
und  Kosten  bestimmt  der  Art. 
637(9). 

Die  in  den  Fallen  des  Art.  637 
und  des  Art.  734  zu  entrichtenden 
Beitrage  und  zu  eintretenden 
Vergiitungen  stehen  in  alien  recbt- 
licben  Beziebungen  den  Beitriigen 
und  Vergiitungen  in  Fallen  dor 
grossen  Haverei  gleicb. 


tbe  case  of  Art.  613,  sect.  2.  Upon 
tbe  value  by  whicb  this  compen- 
sation is  based,  tbe  goods  sold 
contribute  likewise  towards  any 
general  average  that  may  occur 
(Art.  720). 

Art.  735.  With  respect  to  other 
losses  and  expenses  divisible  ac- 
cording to  the  principles  of  general 
average,  these  are  determined  by 
Art.  637  {q). 

The  contributions  to  be  paid  and 
the  indemnifications  to  be  allowed 
in  the  cases  of  Arts.  637  and  734 
correspond  in  all  legal  relations 
with  the  contributions  and  indemni- 
fications in  cases  of  general  average. 


SECTION  e.—REOULATIONS  AS  TO  THE  PAYMENT  OF  FREIGHT. 

Art.  581.  Before  a  voyage  has  been  commenced,  whether  it  be  a  single 
or  a  compound  voyage,  the  charterer  may  withdraw  from  the  contract  on 
paying  one-half  of  the  stipulated  freight  as  dead-freight.  In  applying  this 
provision,  the  voyage  shall  be  considered  as  having  commenced — 1,  When 
the  charterer  has  already  given  the  master  his  sailing  orders ;  2,  When 
the  charterer  has  already  delivered  the  cargo  wholly  or  in  part,  and  the 
lay-days  have  expired. 


{q)  Art.  637.  Muas  das  SchiJBP,  nachdem 
68  die  Ladung  eingenoiniaen  hat,  vor 
Antritt  der  Reise  in  dem  Abladungshafcn 
Oder  nach  Antritt  dersclben  in  einem 
zwischen-  oder  Notbhafen  in  Folge  eines 
der  in  Art.  631  erwahnten  Ereignisse 
liegcn  bleiben,  so  werden  die  Kosten  des 
Aufenthalts,  auch  wenn  die  Erfordemisse 
der  grossen  Haverei  uicht  vorliegen,  iiber 
Schiff,  Fracht  und  Ladung  nach  den 
Grundsatzen  der  grossen  Haverei  vertheilt, 
gleichviel  ob  demnachst  der  Vertrag 
auf gehoben  oder  vollstandig  erfiiUt  wird. 
Zu  den  Kosten  des  Aufenthalts  werden 
alle  in  dem  zweiten  Absatz  des  Artikels 
708,  Ziffer  4,  aufgef iihrten  Kosten  g^zahlt, 
diejenig^n  des  Ein-  und  Auslaufens  jedoch 
nur  dann,  wenn  wegen  des  Hindemisses 
ein  Nothhafen  angelaufen  ist. 


{q)  Art.  637.  If  the  ship,  after  it  has 
taken  in  the  cargo,  is  necessarily  detained, 
either  before  entering  on  the  voyage  in 
the  port  of  loading,  or  subsequently  at  an 
intermediate  port  or  port  of  refuge,  in 
consequence  of  any  of  the  occasions  men- 
tioned in  Art.  631 ,  in  that  case  the  expenses 
of  her  stay,  even  though  the  requisites  of 
a  general  average  are  not  present,  are  to 
be  divided  over  ship,  freight,  and  cargo, 
according  to  the  principles  of  general 
average,  no  matter  whether  the  contract 
is  thereby  put  an  end  to,  or  is  completely 
fulfilled.  As  the  expenses  of  the  stay  are 
to  be  accounted  all  those  enumerated  in 
sect.  2  of  Art.  708,  Ko.  4 ;  those  of  the 
going  in  and  out,  however,  only  in  the 
case  where  the  harbour  has  been  entered 
on  aoooimt  of  the  hindranoe. 
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Art.  583.  After  the  voyage  has  been  commenced,  in  the  sense  of 
Art.  581,  the  charterer  can  only  withdraw  from  the  agreement  and 
demand  the  unloading  of  the  goods  on  paying  the  full  freight,  as  well  as 
all  other  claims  of  the  shipowner  (Art.  615)  (r),  and  on  paying  or  securing 
the  claims  mentioned  in  Art.  616(«).  In  case  of  such  unloading,  the 
charterer  shall  not  only  pay  the  additional  expenses  thereby  incurred, 
but  also  indemnify  the  shipowner  for  the  loss  caused  by  the  delay. 

Art.  617.  The  shipowner  is  not  obliged  to  accept  the  goods  in  payment 
for  the  freight,  whether  they  are  destroyed  or  damaged  or  not.  When, 
however,  vessels  filled  with  liquids  have  leaked  during  the  course  of  the 
voyage  to  such  an  extent  that  they  have  become  altogether  or  for  the 
most  part  empty,  they  may  be  left  to  the  shipowner  in  payment  of 
the  freight  and  of  his  other  claims  (Art.  615). 

Art.  618.  No  freight  is  due  for  goods  lost  by  any  accident ;  and  any 
freight  advanced  shall  be  returned,  unless  an  agreement  to  the  contrary 
has  been  made. 

Art.  632.  The  contract  of  affreightment  is  terminated  when,  after  the 
commencement  of  the  voyage,  the  vessel  is  lost  by  an  unforeseen  incident 
(Art.  630,  No.  1)  (/).  The  charterer,  shall,  however,  pay  such  proportion 
of  the  freight  for  the  goods  saved  or  rescued  as  the  actually  performed 
part  of  the  voyage  may  boar  to  the  entire  voyage  (distance  freight).  No 
claim  for  distance  freight  shall  exceed  the  value  of  the  goods  saved. 

Art.  633.  In  the  calculation  of  the  distance  freight  is  to  be  taken 
into  consideration  not  only  the  proportionate  distance  already  performed 
to  that  still  to  be  completed,  but  likewise  the  comparative  proportion  of 
expenditure  in  cost,  time,  danger,  and  labour  ordinarily  connected  with 
the  part  of  the  voyage  already  performed,  as  compared  with  that  still  to 

(r)  Art.  615,  By  taking  delivery  of  the  goods,  the  consignee  becomes  liable  to  pay  the 
freight  and  all  other  charges  in  conformity  with  the  contract  of  afEreightment  or  bill  of 
lading,  on  the  basis  of  which  the  delivery  is  made  ;  and,  further,  to  pay  demurrage,  if 
any,  to  refund  customs*  duties  and  other  advances,  and  to  fulfil  any  other  obligations 
devolving  upon  him.  The  shipowner  shall  deliver  the  goods  to  the  consignee  on  pay- 
ment of  the  freight  and  on  fulfilment  of  all  other  obligations. 

{»)  Art.  616.  The  shipowner  is  not  bound  to  deliver  the  goods  before  the  amounts  due 
from  the  same  for  general  average,  salvage,  assistance,  or  bottomry,  have  been  paid, 
or  security  given  for  the  amount.  If  a  bottomry  bond  has  been  given  for  account  of 
the  shipowner,  the  above  regulation  holds  good  in  spite  of  the  shipowner's  obligation 
to  free  the  goods  from  their  liability  to  the  bottomry  before  they  are  delivered. 

{t)  Art  630.  The  contract  of  affreightment  is  at  an  end,  and  neither  party  is  bound 
to  indemnify  the  other,  if,  before  the  commencement  of  the  voyage,  and  through  an 
unforeseen  incident,  the  vessel  is  lost :  particularly,  if  it  is  lost  by  accident ;  if  it  has 
been  condemned  as  incapable  or  unworthy  of  repair  (Art.  444),  and  if,  in  the  latter 
case,  it  is  sold  without  delay  by  public  auction  ;  if  it  is  captured  by  pirates ;  if  it  is 
seized  or  detained,  and  condemned  as  good  prize. 
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be  completed.     Should  the  parties  not  be  able  to  agree  on  the  amount  of 
the  distance  freight  due,  the  judge  is  to  decide  upon  it  at  his  discretion. 

Art.  634.  Sect.  1.  The  dissolution  of  the  contract  of  afEreightment 
alters  nothing  in  the  obligation  of  the  master  to  take  care  of  the  cargo 
in  the  absence  of  the  parties  interested,  even  after  the  loss  of  the  vessel 
(Arts.  504 — 506)  (u).  The  master  is,  therefore,  justified  and  obliged,  and 
in  urgent  cases  even  without  previous  enquiry,  as  circumstances  may 
require,  either  to  forward  the  cargo  to  the  port  of  destination  in  another 
vessel  for  account  of  the  parties  concerned,  or  to  have  it  stored  and  sold ; 
and,  in  case  of  its  being  forwarded  or  stored,  to  sell  a  portion  thereof  for 
the  purpose  of  realizing  the  funds  necessary  thereto  and  to  its  preservation, 
or,  in  case  of  its  being  forwarded,  to  take  a  bottomry  bond  on  the  whole 
or  a  part  of  it.  Sect.  2.  The  master  is,  however,  not  obliged  to  part 
with  the  cargo,  or  to  deliver  it  to  another  master  for  the  purpose  of  its 
being  forwarded,  unless  the  distance  freight  as  well  as  all  other  claims  of 
the  shipowner  (Art.  615),  and  the  contributions  due  from  the  cargo  for 
general  average,  salvage,  and  assistance  and  bottomry,  have  been  paid 
or  secured. 

The  shipowner  is  responsible  for  the  fulfilment  of  the  duties  devolving 
on  the  master,  according  to  the  first  section  of  this  article,  to  the  extent 
of  the  value  of  the  ship,  so  far  as  anything  has  been  saved  of  it,  and  of 
the  freight. 


(u)  Art.  504.  The  master  shall  take  every  possible  care  of  the  cargo  during  the 
Yoyage  in  the  interest  of  those  concerned  in  it.  When  special  measures  are  required  in 
order  to  avoid  or  lessen  a  loss,  it  is  his  duty  to  protect  the  interest  of  those  concerned 
in  the  cargo  as  their  representative ;  to  take  their  instructions  if  possible,  and,  so  far  as 
circumstances  admit,  to  carry  the  same  into  effect ;  otherwise,  howeyer,  to  act  according 
to  his  own  discretion,  and  generally  to  take  every  possible  care  that  those  interested  in 
the  cargo  are  s{>eedily  informed  of  such  occurrences,  and  of  the  measures  thereby 
rendered  necessary.  He  is,  particularly  in  such  cases,  authorized  to  discharge  the 
whole  or  a  portion  of  such  cargo ;  in  extreme  cases,  if  on  accoimt  of  imminent 
deterioration  or  for  other  causes,  a  considerable  loss  cannot  otherwise  be  averted,  to 
sell  or  hypothecate  it  for  the  purpose  of  providing  means  for  its  preservation  and 
further  transport ;  to  reclaim  it  in  case  of  capture  or  detention  ;  and,  if  it  shall  have 
been  otherwise  withdrawn  from  his  charge,  to  take  all  judicial  and  extra- judicial  steps 
for  its  recovery. 

Art.  505.  When  the  prosecution  of  the  voyage  in  its  original  direction  is  prevented 
by  an  accident,  the  master  is  at  liberty  either  to  continue  the  voyage  in  another 
direction  or  to  suspend  it  for  a  longer  or  shorter  period,  or  to  return  to  the  port  of 
departure,  according  to  circumstances  and  to  the  instructions  received,  which  latter  are 
to  be  adhered  to  as  doselj  as  possible. 

Art.  506.  Even  in  the  cases  referred  to  in  Art.  504,  the  master  has  no  right  to 
conclude  any  business  transaction  upon  the  personal  credit  of  the  parties  interested  in 
the  cargo,  unless  by  virtue  of  a  power  of  attorney  authorizing  him  to  do  so. 
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NOTES. 

For  convenience  of  reference,  the  following  notes  are  divided  under 
heads  corresponding  with  the  chapters  of  this  book,  which  set  forth 
the  English  law  on  this  subject : — 

1.    General  Principles.    (CiiAP.  I.) 

What  is  laid  down  in  the  German  Code  under  this  head  is  con- 
tained in  Arts.  702 — 705.    There  is  nothing  in  these  requiring  comment, 
except  Art.  705,  where  it  is  said  that  there  can  be  no  general  average, 
except  when  the  ship,  as  well  as  the  cargo,  each  either  wholly  or  in 
part,  has  actually  been  saved.     This  rule  leads  to  results  which  one  Oftheprin- 
may  almost  say  are  contrary  to  common  sense.     If,  for  example,  a  ^meof*each 
vessel  is  stranded,  and  is  saved  by  throwing  overboard  the  whole  of  must  be 
her  cargo;  or  is  on  fire,  and  saved  by  being  scuttled,  the  efPect  of  ®*^'®^* 
which  is  to  wash  out  the  entire  cargo  of  sugar  or  salt ;  or  if  in  time  of 
war  a  ship  with  neutral  goods  on  board,  having  sprung  a  leak,  is  run, 
for  the  common  safety,  into  an  enemy's  port,  where  the  cargo  is  safe, 
but  the  ship  condemned.     In  cases  of  this  kind,  says  Ulrich,  there  can 
be  no  general  average  (a).     No  doubt,  this  is  a  sound  deduction  from 
the  text  of  the  Code,  but  it  is,  perhaps,  impossible  to  conceive  any  thing 
more  contrary  to  justice  and  sound  policy;  or,  at  any  rate,  that  would 
bo  80  were  the  cases  less  rare.     It  seems  to  have  been  forgotten  by  the 
framers  of  the  Code  that  the  property  sacrificed  is  likewise  a  con- 
tributor, and  therefore,  in  the  cases  supposed,  the  sacrifice,  if  followed, 
as  it  should  be,  by  contribution,  was  really  in  intention,  and  likewise 
in  result,  for  the  benefit  of  both  ship  and  cargo. 

Ulrich,  referring  to  the  published  Protocol  of  the  proceedings  of  Of  the  word 
the  conferences  of  the  representatives  of  the  then  several  German  ^  »} 
States,  which  preceded  and  led  to  the  framing  of  this  general  Code, 
gives  an  interesting  account  of  a  discussion  which  arose  as  to  the 
exclusion  of  the  word  "  extraordinary"  from  the  definition-of  general 
average  expenses.  This  stands  at  present  (Art.  702)  as  **  expenses 
incurred  for  the  same  purpose  " — i.e.,  for  the  purpose  of  rescuing  ship 
and  cargo  from  a  common  danger.  It  was  proposed  to  amend  this,  by 
adding,  as  is  done  in  some  Codes,  and,  indeed,  as  it  stands  in  that  quasi- 
definition  by  Lawrence,  J.,  which  has  been  adopted  as  the  basis  of  our 
English  law,  the  word  **  extraordinary  "  before  **  expenses."  But  it 
was  pointed  out  that  the  use  of  this  word  might  in  some  cases  be  mis- 
leading.    For  example,  the  expense  of  cutting  a  ship  out  of  ice  is,  in 

(a)  Ul.  Grosee  Haverei,  p.  4. 
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the  Baltic,  an  ordinary  incident  of  navigation  ;  yet,  if  by  reason  of  some 
accident  the  eliip  is  unexpectedly  caught  in  ice,  and  is  in  a  position  of 
danger  to  ship  and  cargo  in  conee<|uence,  the  cost  of  cutting  her  out 
may  properly  be  general  average ;  and  it  has  been  so  treated  in  the 
German  courts.  So  tlie  towing  of  a  ehip  into  her  port  of  destination  ia 
an  ordinary  operation;  yet  if  a  ship  is  in  danger — e,y.,  in  caao  of 
having  lost  her  way  by  the  removal  of  buoys  in  time  of  war,  or  through 
fog — and  is  rescued  from  that  danger  by  a  tug  which  tows  her  to  hor 
destination,  the  cost  of  such  rescue  certainly  ought  to  be  general  average. 
For  these  reasons  the  word  "  estraordinary  "  was  rejected,  the  con- 
ference being  of  opinion  tliat  the  true  character  of  the  expenses 
admissible  into  average  was  sufRciently  defined,  in  laying  it  down 
that  the  expenses  must  have  resulted  from  an  operation  incurred  to 
rescue  ship  and  cargo  from  a  common  danger  (i). 
Of  oonae-  The  rules  as  to  consequential  damages  are  well  defined  by  Ulrich. 

^^?|"°''  General  average,  ho  says,  comprises,  not  only  the  damage  purposely 
done  to  ship  and  cargo,  but  also  (1)  all  damage  or  expense  which  was 
to  be  foreseen  aa  the  natural  (immediate)  consequence  of  the  first 
sacrifice,  since  this  unmistakably  forms  part  of  that  which  was  girea 
for  the  common  safety  ;  (2)  all  damage  or  expense  which,  though  not 
to  be  foreseen,  stands  to  the  sacrifice  in  the  relation  of  efl'ect  to  cause, 
or,  in  other  words,  waa  its  necessary  consequence.  Not  so,  however, 
those  losses  or  expenses  which,  though  they  would  not  have  occurred 
but  for  the  sacrifice,  yet,  likewise,  would  not  have  occurred  but  for 
some  subsequent  accident.  "Was  to  be  foreseen,"  I  presume,  should 
be  read  as  equivalent  to  "  Would  have  been  foreseen  by  a  master  of 
ordinary  or  reasonable  foresight  "  (c). 

The  words,  "  by  the  master  or  by  his  orders,"  in  Art.  702,  were 
inserted,  as  appears  from  the  Protocol,  in  order  to  supersede  the  anti- 
quated rule  that  there  must  first  be  a  consultation  amongst  the  crew, 
which,  in  its  turn,  had  superseded  the  still  older  one  of  a  consultation 
with  the  merchants.  The  captain  now  has  to  act  alone,  and  on  these 
occasions  has  to  act  promptly ;  and  it  was  better  to  leave  the  sole 
responsibility  to  him.  In  his  absence,  however,  the  mate,  or  whoever 
is  in  charge  of  the  ship,  has  the  same  authority  (rf). 


2.   Enumeration  of  the  Several  Cases  of  Oenerai  Average  Lon.' 

(Chaps.  II.  to  V.) 
A  complete  enumeration  of  general  average  losses,  or  one  that 
juld  pretend  to  be  complete,  is  perhaps  a  thing  hardly  desirable, 
ce    new    cases,  resulting  perhaps  from  changes  in  the  ways   of 
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navigation  and  of  maritime  commerce,  are  constantly  arising,  for 
which  a  completed  list  might  not  leave  room.  Nor  does  the  German 
Code  pretend  to  give  such  a  list,  but  a  few  typical  examples  only. 
It  may  be  doubted  whether  it  goes  far  enough,  since,  for  practical 
purposes,  the  fuller  the  list  the  better,  besides  that  every  disputable 
case  which  has  been  decided  is  likely  to  famish  fresh  analogies,  useful 
towards  determining  new  cases  as  they  arise. 

The  enumeration  in  the  Code  is  contained  in  Arts.  708,  709.  Con-  Construction 
corning  these  the  Pl-otocols  supply  us  with  the  important  notification  °^  *^®  Code, 
that,  although  the  list  is  not  to  bo  taken  as  exhaustive,  yet,  in  each  of 
the  seven  cases  provided  for  in  Art.  708,  the  list  of  items  admissible  is 
complete  in  this  sense,  that  an  item  not  therein  specified  is  to  be  taken 
as  excluded.  Thus,  from  the  fact  that  in  No.  3  of  this  Article,  which 
deals  with  the  case  of  a  voluntary  stranding,  the  wages  and  keep  of 
the  crew  are  not  mentioned  among  the  items  of  general  average, 
whereas  in  No.  4,  which  deals  with  putting  into  a  port  of  refuge, 
this  item  is  so  mentioned,  we  are  justified  in  concluding  that  the  Code 
intends  that  in  the  former  case  this  item  is  not  admissible ;  and  this 
notwithstanding  the  natural  inference  to  the  contrary  which  might  be 
drawn  by  analogy.  Again,  since  in  No.  4  the  damage  done  to  the 
cargo  by  discharging  and  reloading  it  is  not  enumerated,  it  must  bo 
taken  as  excluded  by  the  Code  from  general  average  (c).  With  regard 
to  another  item  not  mentioned  in  the  Code,  the  cost  of  coals  and  engine 
stores  expended  in  bearing  up  for  a  port  of  refuge,  I  am  informed  that 
in  Hamburg  it  is  not  the  practice  to  admit  it  into  general  average,  but 
that  in  Lubeck  it  is  (/). 

As  regards  jettison,  we  learn  that  the  framers  of  the  Code,  with  Jettison, 
the  view  of  leaving  the  captain  perfectly  free  to  act,  in  the  moment  of 
danger,  as  he  may  himseK  think  best  for  the  common  safety,  pur- 
posely omitted  all  those  directions  which  are  to  be  found  in  other 
Codes,  as,  that  he  should  first  consult  with  bis  crew,  that  he  should 
begin  with  ship's  materials  before  touching  the  cargo,  that  he  should 
select  the  heaviest  and  least  valuable  goods,  and  the  like ;  requiring 
only,  of  course,  that  he  should  act  in  a  reasonable  manner  (g).  In  the 
case  of  goods  jettisoned  by  reason  of  their  having  taken  fire  through 
spontaneous  combustion,  Ulrich  gives  it  as  his  opinion  (for  which, 
however,  he  adduces  no  authority),  that  if  the  goods  have  taken  fire 
merely  from  their  own  inherent  quality,  as  from  the  fermentation  of 


(e)  Ul.  p.  21.    Ab  to  this  latter  point,  however,  see  below,  p.  431. 

(/)  The  cost  of  repairing  or  reconditioning  damaged  g^oods  in  a  port  of  refuge  is 
a  special  charge  on  those  goods,  but  I  am  informed  also  that  the  cost  of  re^pressing 
cotton  when  landed  at  a  port  of  refuge,  if  incurred  simply  as  a  cod  sequence  of  dis- 
charging, is  general  average. 

iff)  Ul.  p.  21. 
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cidental to 
Hacrifice. 


tobacco,  the  kindling  of  damp  flax,  or  the  chemical  properties  of  some 
kinds  of  coal,  there  shoald  be  no  contribution ;  but  that  it  would  be 
otherwise,  if  the  fire  had  arisen  from  such  goods  having  been  brought 
into  contact  with  sea  water  or  from  heat  occasioned  by  a  leakage  of 
the  ship  (h).  In  a  case  tried  in  the  courts,  where  a  ship  laden  with 
guano  had  sprung  a  leak,  owing  to  which  a  quantity  of  the  guano 
had  been  so  saturated  with  water  as  to  be  reduced  to  a  pulpy  mass, 
which  by  its  rolling  from  side  to  side  rendered  the  ship  unnavigable, 
so  that  some  of  it  had  to  be  thrown  overboard,  and  afterwards  the  ship 
was  taken  for  repair  into  Valparaiso,  where  the  remainder  of  this 
damaged  mass,  being  unfit  to  carry  on,  and  of  no  value  on  the  spot, 
was  thrown  overboard  in  port,  it  was  decided  that  the  portion  thus 
thrown  overboard  was  not  admissible  into  general  average.  The 
allowance  of  the  portion  jettisoned  at  sea  was  not  disputed  (i).  When 
ship's  materials  are  thrown  overboard  from  the  deck,  these  are  only 
allowable  as  general  average  in  case  they  are  such  as  are  properly  and 
customarily  carried  there,  such  as  the  boats,  spare  spars,  and  the  like ; 
not  such  as  are  improperly  put  there  upon  occasion,  mostly  in  order  to 
fill  the  ship  too  full  with  cargo  below,  as  spare  hawsers,  provisions, 
or  water.  There  seems  to  be  some  difference  of  opinion  concerning 
water-casks  (k).  Probably  the  true  rule  is  that  now  generally  followed 
in  practice  in  this  country,  viz.,  that  a  cask  or  two,  enough  for  the 
present  consumption  of  the  crew,  may  be  carried  on  deck,  and  a 
harness  cask  or  two  of  meat ;  but  that  the  bulk  of  the  water  and  pro* 
visions  should  be  kept  below. 

When  a  mast  has  been  carried  away,  the  cutting  away  of  the  ropes 
or  other  remains  attaching  it  to  the  ship  is  not  under  ordinary  circum- 
stances treated  as  gonoral  average ;  but  where  the  wreck  of  a  mast  so 
carried  away  has  become  dangerous  to  the  ship,  and  for  that  reason 
has  to  be  cleared  away  and  got  rid  of,  it  may  under  some  circum- 
stances be  right  to  allow  the  value  of  what  is  thus  cut  away  as  general 
average  (/). 

Of  damage  incidental  to  a  sacrifice,  Ulrich  gives  the  following 
examples,  all  of  which,  he  says,  are  allowable  as  general  average  : — 
Damage  done  to  the  deck  or  boats  by  the  falling  of  a  mast  cut  away ; 


(/i)  Ul.  p.  22. 

(»)   The  Coniinentalf  Hamburger  Sammlung,  10  Jabrg^ng,  b.  155  ;  Ul.  p.  22. 

(A)  Ul.  p.  23.     "Water  is  excluded  by  Ulricb  ;  but  I  am  informed  that  in  practice 
it  is  generally  allowed. 

(/)  So  decided  in  the  Reicbs-Ober-Handels-Gericbt  (Central  Ck)urtof  (Commerce), 
Tol.  17,  §  190 ;  Ul.  p.  24.  In  practice,  I  am  informed,  it  is  usual  to  allow  as 
general  average,  when  the  wreck  might  have  been  saved  but  for  the  common  danger, 
but  is  cut  away  for  the  common  safety,  a  sum  which,  according  to  the  estimate  of 
nautical  experts,  fairly  represents  its  value  as  wreck.  No  allowance  is  made,  how- 
ever, if  it  was  in  any  case  impossible  to  have  saved  it. 


THE  LAW  OF  GERMANY.  429 

damage  by  chafing  of  the  cargo  which  breaks  loose  in  consequence  of 
the  removal  of  a  portion  for  jettison  ;  and  damage  done  to  the  cargo 
by  water  which  gets  below  while  the  hatches  are  open  in  making  a 
jettison  (m). 

With  regard  to  voluntary  stranding,  TJlrich  justifies  the  restric-  Voluntary 
tions  imposed  by  the  Code — e.g.,  that  the  damage  caused  by  it  is  not  fitrandrng*. 
treated  as  general  average  unless  the  ship  is  subsequently  got  off  and 
then  is  worth  repairing,  and  that  the  crew's  wages  and  keep  during  the 
delay  resulting  from  it  are  not  brought  into  general  average — by 
arguing  that  the  admission  into  general  average  of  damage  by  volun- 
tary stranding  is  itseK  hardly  justifiable,  being,  he  says,  an  extension 
of  the  true  principle  of  general  average,  which  supposes  a  choice 
between  two  alternatives.  The  unsoundness,  indeed,  of  this  supposition 
has  already  been  pointed  out  («),  but  it  is  a  theory  which  even  at  the 
present  day  has  many  supporters ;  and,  from  the  references  to  the 
Protocols  given  by  Ulrich,  we  must  conclude  that  the  framers  of  the 
Code  were  led  to  adopt  a  compromise  between  conflicting  opinions  (o). 

In  cases  of  accidental  stranding,  I  am  informed  that  the  practice  is  Damage  done 
as  follows : — When  sails  are  set,  or  are  kept  set,  in  order  to  force  the  ^J^^  g*^ 
ship  off  the  ground,  and  are  blown  away  or  injured  in  consequence, 
this  damage  is  treated  as  general  average.  When  a  steamer  is  on 
shore,  and  in  order  to  back  her  off,  or  force  her  over  the  bank  into 
deep  water,  the  engines  are  kept  working,  and  thereby  the  machinery 
is  strained  or  injured,  or  the  propeller  broken,  e.g.,  by  reason  of  its 
working  in  shallow  water  or  among  rocks,  such  damage,  and  likewise 
the  cost  of  the  coal  consumed  during  such  working,  are  treated  as 
general  average. 

Coming  now  to  port  of  refuge  expenses,  we  learn  from  Ulrich  that  Port  of  refuge 
u  putting  into  port  merely  on  account  of  contrary  winds,  or  to  avoid  ^^®i^* ' 
delay  through  ice,  and  in  general  where  there  is  no  imminent  danger  suffices, 
threatening  ship  and  cargo  in  case  of  remaining  at  sea,  is  not  to  be 
treated  as  general  average.     In  determining  what  is  danger  such  as 
justifies  a  putting  in,  account  is  to  be  taken  of  the  character  of  the 
ship  and  voyage.     Ice,  such  as  would  be  no  obstacle  to  a  North  Sea 
whaler,  might  be  dangerous  enough  to  an  ordinary  vessel  ( p).     It  is 
here  to  be  observed  that  the  German  law  differs  from  ours  in  this 
respect,  that  under  the  former  the  shipowner  does  not  absolutely 
warrant  the  ship  seaworthy  on  commencing  the  voyage,  but  is  only 
answerable  for  actual  fault  on  the  part  of  himself  and  the  master,  in 
not  having  discovered  and  in  due  time  remedied  the  unseaworthiness  ;    . 


(m)  Ul.  p.  24. 

(n)  AntCy  see  }  36. 

(c*)  Ul.  p.  26. 

(p)  See  Judgment  of  the  Hamburg  Obergerioht,  3rd  Year,  a.  327 ;  Ul.  p.  28. 
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and  therefore,  if  without  fault  on  the  part  of  either  the  ship  is 
discovered  before  the  commencement  of  the  voyage  to  be  unseaworthy, 
the  cost  of  discharging  the  cargo  in  order  to  make  the  necessaiy 
repair  is  to  be  treated  as  a  general  average  (^).  Where  a  ship, 
bound  for  Stettin,  was  carried  by  the  master  into  Helsingor  on  his 
hearing  of  the  breaking  out  of  war  between  France  and  Germany, 
and  that  Stettin  was  blockaded  by  the  enemy,  in  order  to  avoid  risk 
of  capture,  and  was  there  detained  about  two  months,  the  expense  of 
putting  in  and  of  detention  was  treated  by  the  courts  as  general  average ; 
and  it  was  pronounced  to  be  sufficient  that  the  blockade  had  been 
notified,  no  matter  whether  by  the  law  of  nations  it  were  a  regular 
blockade  or  not  (r).  So  where  a  declaration  of  war  took  place  shortly 
before  the  completion  of  a  ship's  loading  at  Antwerp,  and  the  master, 
after  completing  his  loading,  remained  for  some  throe  months  in  port, 
fearing  capture  if  he  sailed,  it  was  hold  by  a  court  in  Hamburg  that, 
under  §  637  of  the  Code,  the  expense  of  this  detention  must  be 
treated  as  if  it  were  general  average,  no  matter  whether  the  cargo 
were  free,  or  liable  to  condemnation  after  capture  with  the  ship. 
This  latter  decision,  however,  TJlrich  considers  to  be  clearly  wrong  (*). 
Fort  of  The  wages  and  keep  of  the  crew,  during  the  time  occupied  at  sea 

exi^tes  are  *^  in  bearing  up  for  a  port  of  refuge,  are  not,  like  the  wages  and  keep 
admissible  as    in  port,  admissible  as  general  average.     This  item  Ulrich  regards 

general  ^^  upon  the   same   footing   as   the  extra  wages  and  keep  incurred 

average.  ^  °  -,  ■» 

by  an  accidental  delay  of  the  voyage,   as  by  storm  or  ice,  or   by 

her  sailing  slowly  in  consequence  of  having  carried  away  a  ma8t(^). 

This  reasoning  is  certainly  not  satisfactory:    if   these  wages    are 

properly  allowable  at  all,  it  must  be  on  the  ground  that  the  delay 

incurred  by  putting  into  port,  and  the  consequent  additional  cost  of 

keeping  the  crew,  formed  part  of  the  loss  foreseen  by  the  master  at 

the  time  of  resolving  to  bear  up,  and  part,  therefore,  of  what  was 

ffiven  by  him  for  the  common  safety  ;  and  this  is  true  just  as  much  of 

the  time  occupied  in  sailing  out  of  the  direct  course  of  the  voyage  as 

of  that  spent  in  port.     Here,  again,  we  can  only  regard  the  rule  laid 

down  in  the  Code  as  a  compromise. 

If,  after  the  cargo  has  been  reshipped  and  the  ship  is  ready  for 
sea,  she  is  detained  in  the  port  of  refuge  in  consequence  of  storm  or 
ice,  the  wages  and  keep  of  the  crew  during  this  supplementary 
detention  are  not  allowable  as  general  average  (/). 

It  has  been  decided  in  the  courts  that,  when  a  ship  has  put  into 
a  port  of  refuge  for  repair  of  accidental  damage,  the  cost  of  diving  in 


{q)  Ul.  p.  30.  (r)  Ul.  p.  31. 

(«)  Ul.  p.  31.  (0  Ul.  p.  32. 
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order  to  discover  the  extent  of  damage  so  as  to  determine  as  to  the 
necessity  for  discharging  cargo,  belongs  to  general  average  (x). 

It  is  laid  down  by  Ulrich,  apparently,  though  this  is  not  clearly 
stated,  on  the  authority  of  a  decision  of  the  courts,  that  if  the  master, 
at  a  port  of  refuge,  instead  of  taking  steps  on  his  own  authority, 
deems  it  necessary  to  telegraph  to  his  owners  for  a  special  autho- 
rization, the  delay  thus  occasioned  is  not  to  be  counted  as  part  of  that 
detention  during  which  the  wages  and  keep  of  the  crew  are  aUowablo 
as  general  average.  The  reasonableness  of  this,  supposing  the  tele- 
graphing were  judicious,  is  certainly  not  obvious  (y). 

The  running  into  a  port  of   refuge,  says  Ulrich,  constitutes  a  Cost  of  delay 
sacrifice  for  the  common  good ;  and  since  this  sacrifice,  so  far  as  con-  ^v  t^^^otive 
cems  the  cost  of  the  ship's  detention,  is  continuous  so  long  as  the  for  patting 
original  motive  for  running  in  is  operative,  but  no  longer,  the  allow-  ^  ^   ' 

ance  for  wages  and  keep  of  the  crew  must  cease,  so  soon  as  that 
original  cause  ceases  to  operate  ;  and  this,  notwithstanding  that  some 
other  cause  may  delay  the  ship's  putting  to  sea  again.  If,  therefore, 
a  ship  which  has  run  in  for  repair  has  been  repaired,  but  meanwhile 
has  been  frozen  in  and  obliged  to  winter  at  the  port  of  refuge,  it  has 
been  decided  that  the  wages  and  keep  subsequently  to  the  completion 
of  the  repair  are  not  admissible  as  general  average  (z).  So,  if  a  ship  is 
in  the  port  of  refuge  condemned  as  not  worth  repairing,  and  the  cargo 
which  has  been  landed  is  forwarded  in  another  ship,  while  the  cost  of 
discharging,  storing,  and  reloading  the  cargo  in  the  other  ship  are 
allowable  as  general  average,  the  wages  and  keep  of  the  crew  are  only 
allowable  up  to  the  time  when  the  crew  were  paid  off ;  that  is  to  say, 
more  precisely,  when  the  decision  not  to  repair  the  ship  was  definitively 
arrived  at;  this  being  the  moment  when  the  community  of  interest 
between  ship  and  cargo  ceases  (a). 

Damage  to  cargo  resulting  from  the  discharging  it  at  a  port  of  Damage  to 
refuge  is  not  enumerated  in  the  Code  among  the  items  admissible  as  ^^^^}^7  ^m- 
general  average.  Under  this  head  Ulrich  gives  the  two  following 
decisions  : — ^The  ship  Celestine,  carrying  rock  salt  from  Torrevieja  to 
Memel,  sprung  a  leak  in  a  storm,  and  put  for  repair  into  Cadiz,  where 
the  cargo  was  discharged  and  placed  on  the  open  ground,  where  it 
remained  during  the  repair  for  about  seven  weeks.  On  arrival  at 
Memel,  its  port  of  destination,  the  rock  salt  was  found  to  be  in  an 
unmerchantable  condition,  being  dusty,  mud-stained,  and  broken ;  a 
great  part  of  which  loss  resulted  from  the  exposure  after  landing. 
The  question  arose  whether  this  loss  was  allowable  as  general  average  ; 


(ar)   The  Frinee  Eugene,  Hanseatische  G^richtszeituog,  2nd  Year,  s.  222  ;  Ul.  p.  32. 
(j/)  Honseatische  Gerichtszeitung,  2nd  Year,  as.  222,  225  ;  Ul.  p.  33. 
iz)  Erk.  d.  R.  O.  H.  G.  of  May  17,  1878,  vol.  23,  8.  347  ;  Ul.  p.  33. 
(a)  Samml.  Hamburger  Entsob.  vol.  2,  s.  311 ;  Ul.  p.  33. 


432  APPENDIX  E. 

and  the  Court  decided  that  it  was  not.  The  reason  given  was, 
that  intentional  damage  either  to  ship  or  cargo  is  a  necessary  condition 
of  general  average ;  but  here,  where  a  shipmaster,  on  account  of  par- 
ticular average  damage  enters  a  port  of  refuge  for  repair,  and  for  this 
purpose  lands  and  stores  the  cargo,  he  does  not  intend  the  sacrifice  or 
damage  of  the  cargo,  but,  on  the  contrary,  its  preservation  (b).  On 
the  other  hand,  it  appears  from  the  decision  of  the  Court  in  Hamburg, 
that  a  loss  of  quantity  in  the  cargo  resulting  from  its  discharge  and 
reloading  at  a  port  of  refuge,  e.^.,  guano,  is  properly  admissible  in 
general  average  (c).  A  distinction  between  loss  in  quality  and  loss  of 
quantity  is  plainly  untenable,  and  in  practice,  I  am  informed,  damage 
necessarily  caused  by  discharging  and  reloading  cargo,  e.g.f  the 
damage  caused  by  breakage  of  coals,  is  usually  treated  as  general 
average  {d). 
Temporary  The  cost  of  repairing  particular  average  damage  at  a  port  of 

'^t^tuted'^'  ^®^^&®  ^*  borne  by  the  ship   alone,    even  though   it   may  greatly 
oxpenaea.  exceed  what  such  repair  would  cost  at  the  port  of  destination.     In 

cases,  however,  where  a  mere  temporary  repair  is  made,  so  as  to 
avoid  the  necessity  for  discharging  the  cargo  in  order  to  make  a 
complete  repair,  it  was  formerly  the  practice  in  most  of  the  German 
ports  to  bring  this  temporary  repair,  so  far  as  it  was  of  no  permanent 
value  to  the  ship,  into  general  average.  This  practice,  however,  says 
Ulrich,  was  set  aside  by  the  following  decision  of  the  Hanseatic 
Supremo  Court : — The  ship  Prince  Eugene,  owing  to  a  great  wave 
following  upon  an  earthquake,  was  driven  ashore  on  the  south  coast 
of  Peru,  near  Pabillon  de  Pica.  At  this  place  she  could  not  be 
repaired,  and  she  was  therefore  taken  for  the  purpose  to  Callao. 
Here  her  bottom  was  examined  by  divers,  and  it  was  resolved,  in- 
stead of  repairing  her  completely  at  Callao,  which  would  have  neces- 
sitated the  discharging  of  the  cargo  and  a  large  consequent  general 
average  expense,  merely  to  make,  by  means  of  divers,  certain  tempo- 
rary repairs,  such  as  the  patching  of  her  copper  and  the  repairing  of 
her  damaged  rudder.  With  these  she  sailed  on  her  voyage,  and 
arrived  safely  at  her  destination.  This  temporary  repair  was  of  no 
permanent  value  to  the  ship,  having  all  to  be  stripped  off  when  she 
came  to  be  finally  repaired  after  arrival.  The  shipowner  contended 
that  this  temporary  repair  at  Callao  was  allowable  as  general  average, 
on  the  ground  that  it  was  an  expense  incurred  to  prevent  a  greater 


(*)  Erkl.  d.  R.  O.  H.  G.,  Dec.  10,  1872,  vol.  8,  s.  217  ;  Ul.  p.  34.  Thia  reasoniDg 
is  evidently  unsatisfactory. 

{e)  The  Continental^  Hamburger  Samml.  vol.  10,  s.  166 ;  Ul.  p.  34. 

(cC)  Perhaps,  as  in  England  at  the  present  day,  the  law  on  this  point  is  not  clearly 
settled.  See  Ulrich*s  observations  as  to  the  inference  to  be  drawn  from  the  silenoe 
of  the  Code,  ante^  p.  427. 
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general  average  expenditure.     The  court,  however,  decided  against 

the  claim.     This,  it  was  said,  was  not  the  proper  point  of  view.     The 

master  of  a  ship,  when  he  has  to  choose  between  two  courses,  with 

the  view  of  restoring  his  damaged  ship  to  a  proper  condition  for 

completing  her  voyage,  is  bound  to  adopt  that  one  which  he,  as  a 

reasonable  man,  after  taking  advice,  deliberately  considers  to  be,  upon 

the  whole,  under  the  circumstances,  the  best  adapted  for  that  purpose. 

If,  therefore,  in  the  case  before  us,  the  damage  to  the  hull  of  the  ship 

was  so  inconsiderable  that  the  ship  might  safely  proceed  to  sea  after 

merely  patching  up  the  hull  by  means  of  divers,  the  master  would  be 

acting  contrary  to  his  duty  were  he  to  go  to  the  expense  of  discharging 

the  cargo,  and  making  a  complete  repair  in  Callao.     It  could  not,  in 

such  a  case,  be  said  that  the  discharging  of  the  cargo  was  a  necessary 

consequence  of  the  reason  {Grund)  which  justified  the  putting  into 

Callao,  and  therefore,  if  it  had  been  discharged,  the  cost  of  doing  so 

would  not  properly  have  been  a  general  average.     This  temporary 

repair,  then,  must  fall  as  particular  average  on  the  ship  («). 

"With  regard  to  the  damage  done  to  the  ship,  and  compensations  Defence 

to  the  crew  for  iniuries  sustained,  and  meritorious  service  rendered,  *^"J?** 

J  '  ^  '  enemy  or 

in  defending  the  ship  against  an  enemy  or  pirate,  Ulrich  points  out,  pirate, 
what  I  think  is  now  generally  recognised  in  this  country  as  abroad,  . 
that  the  German  rule  is  more  conformable  to  true  principles  than  that 
which  prevails  in  this  country  and  America.  Here  it  was  laid  down 
long  ago  by  the  courts,  as  we  have  seen,  that  the  master  and  crew 
who  resist  and  beat  off  a  hostile  attack  have  done  no  more  than  their 
duty,  and  therefore  deserve  no  reward.  Still,  it  may  be  politic  to 
encourage  such  exertions  by  a  liberal  recognition  of  them.  The 
master  does  no  more  than  his  duty  in  cutting  away  his  mast,  when 
the  ship  has,  by  an  accident,  been  placed  in  a  situation  where  nothing 
e^se  can  prevent  a  total  loss ;  still,  we  make  compensation  for  this. 
If,  in  the  case  of  an  armed  cruiser,  or  even  of  a  ship  carrying  letters 
of  marque,  fighting  an  enemy  might  in  time  of  war  be  regarded 
as  an  ordinary  incident  of  navigation, — though  even  then  it  is  not 
more  so  than  a  gale  of  wind, — ^yet  the  seaman  on  board  an  unarmed 
merchantman  might  well  plead  that  he  was  hired  to  navigate  the  ship, 
not  to  fight,  and  that  if  injured  in  the  latter  service  he  deserved  some 
compensation  {/). 

It  seems  to  be  a  rule  of  German  law  or  practice,  not  to  allow  as  Special  agents 
general  average  the  cost  of  sending  out  a  special  agent  by  the  owner  *®         ' 


(e)  The  Prince  Eugene^  Hanseatisohe  Gerichtzeitung,  vol.  2,  as.  222,  225  ;  Ul.  p.  35. 
It  is  interesting  to  note  that  this  judgment,  and  the  reasoning  it  is  based  on,  exactly 
correspond  with  the  judgment  of  BUckbnm,  J.,  in  Wilson  v.  £ank  of  Victoriaf 
L.  R.,  2  Q.  B.  203 ;  36  L.  J.  (Q.  B.)  89. 

(/)  Ul.  p.  36. 

L.  F  F 
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Ck>st8  of  legal 
prooeedings. 


Carrying 
press  of  sail. 


to  assist,  direct,  or  overrule  the  conduct  of  the  master  in  an j  special 
emergency.  The  master,  it  is  held,  ought  to  be  competent  to  exercise 
his  proper  authority  without  such  assistance  (y).  This  is  not  the  view 
taken  in  practice  in  this  country,  where  the  sending  out  of  special 
agents  practically  to  supersede  the  master  for  the  time  has  perhaps 
been  carried  to  excess. 

Damage  done  to  ship  or  cargo  in  extinguishing  a  fire,  though  not 
mentioned  in  the  Code,  is  the  subject  of  general  ayerage.  This  has 
been  decided  in  the  German  Courts,  and  the  rules  laid  down  there 
appear  to  be  the  same  as  in  this  country,  except  that  in  Germany  the 
practical  rule  adopted  by  our  adjusters,  of  not  treating  as  general 
average  the  damage  done  by  water  to  bags  or  packages  already  on 
fire,  is  not  recognized.  In  the  case  of  The  Alida  Margaretha^  where 
a  fire  on  board  a  ship  laden  with  bags  of  guano  was  exting^uished  by 
pouring  down  water,  the  water-damage  to  the  bags  that  were  already 
caught  by  the  ^le  was  recognized  as  one  of  the  items  admissible  as 
general  ayerage ;  and  this,  notwithstanding  that  the  fire  broke  out  in 
the  cargo  itself,  apparently  from  spontaneous  combustion  (A). 

Coming  in  the  next  place  to  the  items  which  by  the  Code  are 
expressly  excluded  from  general  ayerage,  Ulrich  explains  the  exclu- 
sion of  the  costs  of  reclamation — ^that  is  to  say,  of  resisting  the  con- 
demnation after  capture,  and  so  obtaining  restoration  for  the  owners 
of  the  ship  and  cargo — ^by  pointing  out  that  these  expenses  are  not  for 
the  joint  interest  of  both,  but  for  each  severally ;  the  cargo  may  be 
successfully  reclaimed  as  neutral  property  though  the  ship  be  con- 
demned as  prize ;  and  even  if  the  suit  be  carried  on  jointly,  and  may 
be  successful  as  to  both,  yet  the  proportion  of  expense  properly  fall- 
ing on  each  may  not  be  in  the  ratio  of  their  respective  values,  since 
there  maj"  be  great  labour  and  expense  incurred  in  reclaiming  a  ship 
of  little  worth,  while  a  very  valuable  cargo  may  be  reclaimed  at  much 
less  actual  cost  (t).  The  same  principle  evidently  applies  to  the  cost 
of  a  joint  salvage  suit. 

Concerning  press  of  sail — ^that  is,  the  damage  done  to  a  ship  or 
her  tacUe  by  canying  a  greater  press  of  canvas,  in  order  to  bear  off  a 
leeshore  in  a  gale  of  wind  or  to  escape  the  pursuit  of  an  enemy,  than 
it  would  be  safe  or  proper  for  the  ship  to  carry  under  ordinary  circum- 
stances— ^Ulrich  informs  us  that,  at  the  conferences  which  preceded 
the  drafting  of  the  Code,  it  was  proposed  on  behalf  of  Prussia  that 
such  damage,  whether  to  the  ship  or  to  the  cargo,  by  the  consequent 
leakage,  should  be  treated  as  general  average.  This,  however,  was 
rejected  after  discussion,  on  the  ground,  that  it  was  no  more  than  the 


ig)  Ul.  p.  38. 

(h)  Alida  Margaretha,  Erk.  d.  B.  O.  H.  G.,  1879,  vol.  26 ;  Ul.  p.  39. 

(»)  Ul.  p.  40. 
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ordinary  duty  of  the  shipowner  under  his  contract  of  affreightment  to 
use  all  the  ordinary  appliances  of  the  ship  towards  the  safe  prosecu- 
tion of  the  voyage,  whether  it  be  by  putting  a  greater  or  a  less  strain 
upon  them.  This  argument  was  reinforced  by  the  somewhat  obvious 
consideration  of  the  practical  abuses  towards  which  a  contrary  rule  must 
tend,  since  it  would  be  easy  for  a  shipmaster  who  had  lost  his  sails  or 
sprung  a  leak  in  bad  weather  to  make  out  a  plausible  ground  for 
alleging  that  on  account  of  some  danger  he  had  been  obliged  to  carry 
a  press  of  sail  at  some  time  or  other  (k). 

The  rules  concerning  deckload  jettison  are  substantially  the  same  DeGldoad 
as  those  which  have  recently,  in  conformity  with  Lord  Bramwell's  J®*"*^°* 
judgment  in  Wright  y,  Marwood  and  the  cases  which  followed  it(/), 
been  established  in  this  country.      Jettison   from  the  deck  is  not 
replaced  by  contribution,  even  as  between  the  shipowner  and  a  shipper 
who  has  consented  to  that  mode  of  stowage.    The  German  law  goes, 
however,  beyond  ours,  in  not  allowing  contribution,  even  in  trades, 
such  as  the  timber  trade  between  Great  Britain  and  her  colonies,  where 
the  carrying  of  a  deckload  is  sanctioned  by  the  custom  of  the  trade, 
excepting  only  the  coasting  trade,  so  far  as  therein  the  carrying  of 
deckloads  is  permitted  by  any  of  the  German  States — an  exception 
which  is  nugatory,  since  Ulrich  informs  us  that  no  one  of  those  States 
permits  it  (m).     Cargo  in  the  poop  or  deckhouses  is  treated  as  if  under- 
deck,  provided  the  poop  or  such  houses  are  built  in  with,  so  as  to  form 
part  of,  the  hull  of  the  ship ;  not  otherwise,  as  in  the  case  of  mere 
temporary  erections  on  deck,  in  which  the  cargo  is  treated  as  if  on 
deck(n). 

3.  Mode  of  Adjustniefit.     (Chaps.  Viil.  to  X.) 
(Code:  Arts.  711—726.) 

The  directions  of  the  Code  with  regard  to  the  mode  of  adjustment 
are  so  full  and  explicit,  that  every  ordinary  case  seems  to  be  provided 
for. 

One  peculiarity,  which  distinguishes  this  Code  from  most  others, 
is  that,  instead  of  taking  as  the  basis  of  compensation  the  actual  cost 
of  the  repairs,  it  takes  an  estimate  made  by  surveyors.  The  motive 
avowedly  is,  to  guard  against  the  frauds,  overcharges,  and  falsified 
accounts,  which  are  sometimes  found,  and  much  oftener  suspected,  in 
connection  with  such  claims.  It  may  be  doubted,  however,  whether 
the  remedy  is  not  worse  than  the  disease :  an  estimate,^  after  all,  is 
but  an  imaginary  quantity  ;  and  in  some  cases,  e.g,,  in  the  repair  of 


{k)  Ul.  p.  41.  (0  Ante,  pp.  66—63. 

(m)  Ul.  p.  43.  («)  Ul.  p.  44. 
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the  framework  or  maclimery  of  an  iron  ship  or  steamer,  the  best 
estimate  in  the  world  is  a  very  uncertain  test  of  the  actual  cost  of  the 
work  to  be  done.  Strictly  speaking,  an  estimate  is  a  prophecy,  and 
the  safest  prophecies  are  those  made  after  the  event,  as  these  estimates 
occasionally  are. 

It  may  be  stated  generally  that  the  Qerman  rules  for  adjust- 
ment (o)  are  substantially  the  same  as  our  own,  except  so  far  as  a 
difference  arises  from  the  difference  in  the  two  laws  concerning  pro 
raid  freight.  The  German  law  in  this  respect,  like  that  which  prevails 
generally  on  the  Continent,  is  more  equitable  than  ours.  It  is  founded 
on  the  broad  principle  that,  if  a  complete  performance  of  the  contract 
of  carriage  has  been  prevented  by  an  accident  for  which  neither  party 
is  to  blame,  the  shipowner  shall  not  lose  the  whole  of  his  stipulated 
hire,  but  only  a  part  of  it,  proportional  to  the  part  of  the  service 
which  he  has  been  prevented  from  rendering.  In  some  cases  the 
unreasonableness  of  any  other  rule  is  obvious  enough  :  as  in  the  case 
of  a  cargo  of  coals,  which  may,  after  being  carried  halfway  to  its 
destination,  have  acquired  by  that  carriage  a  value  double,  perhaps, 
its  original  cost,  though  still,  it  may  be,  considerably  less  than  it 
would  have  had  at  its  destination.  Here,  if  the  question  be  looked 
at,  as  it  ought  to  be,  apart  from  insurance,  the  injustice  of  the  English 
law,  which  in  such  a  case  allows  no  freight  to  the  shipowner,  is 
obvious.  The  shipowner  has  incurred  a  large  expense  in  fitting  out 
his  ship  for  the  voyage,  and  in  paying  and  feeding  his  crew  up  to 
the  time  of  the  loss,  and  from  this  outlay  the  merchant  has  derived 
a  large  gain  ;  it  is  no  fault  of  the  shipowner  that  he  cannot  complete 
his  contract ;  yet  a  penalty  is  imposed  upon  him,  in  that  the  merchant 
is  allowed  to  make  an  abnormal  and  unexpected  gain,  far  beyond 
any  natural  profit,  at  the  end  of  the  voyage,  while  the  shipowner  is 
left  without  any  compensation  for  the  expense  by  means  of  which  that 
very  gain  has  been  acquired.  It  is  clear  that,  if  at  any  time  here- 
after there  shall  be  established  a  uniform  international  law  of  freight 
and  general  average,  it  is  the  English,  and  not  alone  the  Continental, 
law  which  will  have  to  be  modified  for  this  purpose.  The  German 
law,  indeed,  falls  short  of  absolute  justice,  inasmuch  as  it  leaves  out 
of  sight  one  essential  consideration,  viz.,  the  question  whether  the 
cargo  has  or  has  not  derived  advantage  from  the  partial  carriage  {p)» 


(o)  Although  the  proper  place  for  adjusting  the  general  average  is  the  port  of 
destination  if  ship  and  cargo  reach  it,  otherwise  the  place  at  which  ship  and  cargo- 
part  company,  yet  I  am  informed  that  the  parties  interested  may,  and  often  do, 
have  it  adjusted  at  the  port  of  loading  when  all  reside  there.  Unless  otherwise 
stipulated,  the  law  of  the  port  of  destination  is  to  be  the  basis  of  adjustment. 

{p)  The  articles  of  the  (German  Code  bearing  on  this  subject  are  set  forth  on 
pp.  423,  424. 
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Coming  now  to  matters  of  detail,  one  may  notice  one  small  point  Date  for 
in  which  tlie  German  Code  differs,  I  think  advantageously,  from  the  f ^{J^?q^°' 
practice  in  this  country.     The  point  of  time  £xed  as  the  basis  of  values, 
oontribution,  for  determining  as  well  the  amounts  to  be  made  good 
as  the  contributory  values,  is,  throughout,  fixed  at  the  Jirst  day  of  the 
discharge.     This  is  the  date  on  which  the  contributors  part  company, 
and  the  adventure  as  a  whole  ceases  to  exist.     This,  therefore,  and 
not  the  last  day  of  the  discharge,  as  the  practice  more  commonly  is 
in  this  country,  would  seem  to  be  the  proper  time  for  determining  the 
market  price,  that  is  to  say,  the  actual  relative  values  of  the  several 
portions  of  the  common  property.     When  the  voyage  is  broken  up  at 
an  earlier  stage,  and  some  of  the  goods  are  sold  at  that  place,  while 
other  portions  are  forwarded  on,  it  would  seem  on  the  same  principle 
that  the  latter  should  contribute  only  upon  their  value  at  the  time  of 
parting  company  with  the  rest ;  and  so  it  is  decided  in  Art.  721. 

When  the  freight  or  a  part  of  it  has  been  prepaid,  on  the  con- 
dition, which,  by  German  law  as  by  ours»  must  always  be  expressed 
in,  or  clearly  to  be  implied  from,  the  terms  of  the  charterparty,  it  is 
the  charterer,  and  not  the  shipowner,  who  is  to  bear  the  proportion  of 
general  average  falling  on  this  interest.  Apparently,  however,  even 
in  this  case,  such  advance-freight  only  contributes  on  two-thirds  of  its 
amount.  Art.  723  of  the  Code  being  in  terms  applicable  to  whatever 
freight  is  earned,  whether  for  the  shipowner  or  the  charterer  (q). 

With  regard  to  the  following  contingencies,  I  am  informed  that 
if,  after  shipwreck,  portions  of  the  cargo  are  picked  up  at  sea  or 
along  the  coast,  even  without  the  master's  intervention,  full  freight  is 
allowed.  Not  so,  however,  ^hen  a  ship  has  been  abandoned  at  sea 
by  her  crew,  and  is  afterwards  picked  up  derelict.  In  that  case,  the 
practice  in  Hamburg  is  to  allow  no  freight. 

And  also  that  if  a  part  of  the  cargo  is  sold  at  a  port  of  refuge  on 
account  of  sea-damage,  and  if  the  ship  continues  and  completes  her 
voyage,  without  being  able  to  take  in  other  goods  in  place  of  those 
80  sold,  full  freight  is  due. 

Bottomry  loans  do  not  contribute  to  general  average  (r). 

The  rules  for  procedure  with  regard  to  giving  an  adjustment  of 
average  its  due  validity  are  set  forth  fully  by  Ulrich.  When  drawn 
up,  the  adjustment  has  to  be  laid  before  an  officer  of  the  court 
{Amtsgericht),  who  is  to  examine  it  carefully,  and  clear  up  with  the 
adjuster  any  points  that  appear  defective  or  questionable.  It  is  then 
entered  on  the  registry,  and  opportunity  is  given  to  any  of  the  parties 
interested,  or  their  representatives,  to  examine  it,  together  with  the 
papers  in  the  ca^se,  so  that  they  may  raise  before  the  court  any  questions 


{q)  Ul.  p.  71.  (r)  Ul.  p.  76. 
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of  principle  which  may  appear  to  them  desirable  to  have  argued. 
When  these  are  discussed  and  settled,  or  after  a  defined  term,  in  case 
no  questions  are  raised,  the  adjustment  is  confirmed  or  homologated 
bj  the  court,  and  may  then  be  enforced  by  ordinary  execution,  like 
an  ordinary  judgment  (»). 

In  Hamburg,  as  in  Lubeck,  there  is  only  one  average  adjuster, 
who  is  appointed  by  government.  These  statements  of  the  practice 
may  therefore  be  taken  as  official.  I  am  informed  by  Dr.  Franck,  to 
whom,  as  well  as  to  M.  Hambrock  and  Mr.  Wendt,  I  am  indebted  for 
much  valuable  information  concerning  the  present  law  and  practice 
in  Germany,  that  in  Bremen,  Hamburg,  Lubeck,  Bostock,  Stettin, 
Danzig,  Konigsberg,  and  other  German  ports,  the  general  average 
law  is  one  and  the  same,  namely,  that  laid  down  in  the  new  German 
Code ;  in  which  are  now  completely  merged  all  former  local  customs. 


(*)  Ul.  p.  81. 
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THE  LAW  OP  ITALY. 

SiKCE  the  last  edition  of  this  work,  the  Italian  Codice  di  Commercio  of 
1865  has  been  revised.  The  New  Code  passed  into  law  in  April,  1882, 
and  came  into  force  January,  1883.  It  is  g^ven  here  so  far  as  concerns 
general  average,  and  all  changes  introduced  thereby,  save  merely  yerbal 
ones,  are  marked  in  the  footnotes.  * 


TIT.   VI I.     CAP.  L 
Delle  Ayarie. 

642.  Sono  avarie  tutte  le  spese 
straordinarie  fatte  per  la  nave  e 
per  il  carico  unitamente  o  separata- 
mente,  e  tutti  i  danni  che  accadono 
alia  nave  ed  al  carico,  dopo  il  cari- 
camento  e  la  partenza  sino  al 
ritomo  ed  alio  scaricamento. 

Le  avarie  sono  di  due  specie, 
avarie  grosse  o  comuni,  e  avarie 
semplici  o  particolari. 

Non  sono  avarie,  ma  semplici 
spese  a  carico  della  nave,  le  spese 
ordinariamente  necessarie  per  en- 
trare  nei  seni,  nei  fiumi  o  nei 
canali,  o  per  uscime,  e  le  spese  per 
diritti  e  tasse  di  navigazione. 

In  mancanza  di  convenzioni  spe- 
ciali  tra  le  parti,  le  avarie  sono 
regelate  secondo  le  disposizioni 
seguenti. 

643.  Sono  avarie  comuni  le  spese 


TIT   VIL     CAP.  I. 

Of  Average. 

642.  All  extraordinary  expenses 
incurred  by  ship  and  cargo,  con- 
jointly or  separately,  and  all 
damage  happening  to  ship  and 
cargo,  from  the  loading  and  setting 
sail  until  the  arrival  and  discharge, 
are  averages. 

Averages  are  of  two  kinds,  g^ss 
or  general  average,  or  simple  or 
particidar  average. 

Ordinary  costs  of  entering  or 
leaving  bays,  rivers,  or  canals,  and 
navigation  dues,  are  not  averages, 
but  simple  charges  to  be  borne  by 
the  ship. 

In  the  absence  of  special  agree- 
ments between  the  parties,  averages 
are  adjusted  by  the  following  rules. 


643.   General   average   are    the 
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straordinarie  fatte,  ed  i  danni  sof- 
f  erti  Yoluntariamente  per  il  bene  e 
per  (a)  la  salvezza  comune  della 
nave  e  del  carico. 

Tali  Bono : 

1°.  Le  cose  date  per  composi- 
zione  e  a  titolo  di  riscatto  della  nave 
e  del  carico ; 

2^.  Le  cose  gettate  in  mare  per 
salrezza  comune ; 

3°.  Le  gomene,  gli  alberi,  le  vele 
o  altri  attrezzi  tagliati  per  salvezza 
comune,  e  quelli  rotti  in  conse- 
guenza  delle  operazioni  fatte  per 
salvezza  comune ; 

4°.  Le  ancore,  catene,  ed  altri 
oggetti  abbandonati  per  la  salvezza 
comime; 


extraordinaiy  expenses  incurred, 
and  the  damages  voluntarily  sus- 
tained for  the  good  and  for  the 
common  safety  of  ship  and  cargo. 

Such  are : 

1.  Things  given  (A)  by  way  of 
composition  or  as  ransom  for  the 
ship  and  the  cargo ; 

2.  Things  thrown  into  the  sea 
for  the  common  safety  (c) ; 

3.  Cables,  masts,  sails,  or  other 
apparel  cut  away  for  the  common 
safety  (c)  (rf),  and  what  are  broken 
in  consequence  of  measures  taken 
for  the  common  safety ; 

4.  Anchors,  chains,  and  other 
articles  abandoned  for  the  common 
safety  (e) ; 


(0)  These  words  ''e  per"  are  not  in  the  Code  of  1865. 

{b)  The  old  Code  of  1865  ran  thus :— "  Things  given  to  a  pirate  by  way,"  &c.  By 
omitting  the  words,  to  a  piratey  any  kind  of  ransom  or  composition  is  now  included  in 
general  average. 

ic)  No.  3  of  the  old  Code  only  contained  these  words : — "  Cables,  masts,  sails,  or 
other  apparel,  broken,  or  cut  for  the  common  safety." 

(d)  '*  Supposing  a  mast  to  be  broken  by  a  storm,  but  that  it  is  still  bound  to  the 
ship  by  its  rigging,  and  so  endangers  the  common  interests  by  beating  against  the  sides 
of  the  vessel,  it  is  admissible  on  principle  to  lay  under  contribution  in  general  average 
the  parties  interested  in  the  common  good  for  the  value  of  the  mast  in  its  damaged 
state.  It  is  frequently  just  simplified  by  treating  half  of  the  value  as  particular 
average  and  half  as  general."     (Ul.  p.  140.) 

{e)  <*  The  law  says  nothing  about  deduction  to  be  made  for  the  difference  between 
new  and  old.  But  the  following  seems  to  be  the  custom  of  the  adjusters  in  the  majority 
of  cases : — 

^'Ko  deduction  from  the  amount  of  repairs  to  a  ship  if  she  is  on  her  first  voyage. 
Later  on,  a  third  is  deducted  for  difference  between  new  and  old. 

'*  There  is  deducted  in  case  of  new  copper  sheathing — 

**  One-fifth  for  every  year  employed  in  voyages  in  Europe  and  the  Atlantic. 

"  One-fourth  for  every  year  in  the  Pacific. 

"  One- third  for  every  year  in  the  Indian  Ocean. 
'   '*  If  the  sheathing  in  a  foreign  country  is  unusually  dear,  the  price  of  its  first  being 
put  on  must  be  taken. 

**  From  the  price  of  new  anchors  and  chains  replaced,  according  to  Genoese  custom 
there  is  no  deduction  made,  but  in  other  places  a  sixth."     (Ul.  p.  141.) 
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5°.    I  danni  cagionati  dal  getto 
alle  cose  rimaste  nella  nave ; 


6°.  I  danni  cagionati  alia  nave 
nell'  operazione  del  getto,  volon- 
tariamente  o  per  conseguenza  ne- 
cessaria  di  esso ;  i  danni  rocati  alia 
nave  per  facilitare  il  salvataggio 
del  carico  o  per  agevolare  lo  scolo 
o  V  esaurimento  delle  acque;  e  i 
danni  clie  ne  derivarono  al  carico ; 

7^.  I  danni  cagionati  alia  nave 
ed  il  carico  nelle  operazioni  dirette 
ad  estinguere  un  incendio  a  bordo ; 

8°.  Le  «pese  di  cura  e  di  vitto 
per  le  persone  f  erite  in  dif  esa  della 
nave,  e  le  spese  f  unebri  in  caso  di 
morte  delle  persone  stesse ; 


9°.  I  salarii  e  il  vitto  delle  per- 
sone dell*  equipaggio  durante  V  ar- 
resto  o  r  impedimento,  quando  la 
nave  e  arrestata  in  viaggio  per 
ordine  di  una  Potenza,  o  ^  costretta 
a  trattenersi  in  un  porto  per  soprav- 
venienza  di  guerra  o  altra  simile 
causa  cbe  impedisca  il  viaggio  al 
porto  di  destinazione,  finch^  la  nave 
ed  il  carico  non  sono  svincolati  dalle 
loro  reciprocbe  obbligazioni ; 

10°.  Le  spese  di  entrata  od  uscita 
e  le  tasse  di  navigazione  pagate  in 


5.  Damage  occasioned  by  the 
jettison  to  the  things  remaining  on 
board  (/) ; 

6.  Damage  occasioned  to  the  ship 
in  the  operation  of  the  jettison 
voluntarily  or  by  necessary  conse- 
quence thereof;  damage  done  to  the 
ship  in  order  to  facilitate  the  saving 
of  the  cargo,  or  to  assist  the  escape 
or  pumping  out  of  water ;  and 
damage  thereby  done  to  the  cargo ; 

7.  Damage  caused  to  ship  and 
cargo  by  the  measures  taken  to 
extinguish  a  fire  on  board  {ff) ; 

8.  The  costs  of  cure  and  board* 
ing  persons  wounded  in  defence  of 
the  ship,  and  funeral  expenses  in 
case  of  the  death  of  any  of 
them  (A) ; 

9.  The  wages  and  board  of  the 
crew  during  arrest  or  embargo  of 
the  ship,  when  the  ship  is  detained 
on  the  voyage  by  order  of  any 
State,  or  is  compelled  to  put  into  a 
port  through  the  breaking  out  of 
war  or  other  similar  cause  which 
hinders  the  voyage  to  the  port  of 
destination,  provided  the  ship  and 
the  cargo  are  not  released  from 
their  reciprocal  obligations ; 

10.  The  expenses  (i)  of  entry 
and  exit,   and  the    harbour  dues 


(/)  In  the  old  Code  the  words  were : — "  To  the  goods  remaining  on  hoard."  Here^ 
and  all  through  the  new  Code,  the  word  "m^m"  (goods)  formerly,  employed,  fa 
replaced  hy  "^o**"  (things)  or  **<wrk»"  (cargo). 

(jp)  A  new  article  in  accordance  with  York-Ajitwerp  Rule  III. 

(h)  This  takes  the  place  of  Arfc.  7  in  the  old  Code,  which  was  as  follows : — ''  The  cure 
and  hoarding  of  any  of  the  crew  or  others  wounded  in  defence  of  the  ship." 

(t)  In  the  old  Code  the  words  "  of  pilotage  "  occurred  here,  which  are  now  omitted* 
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iin  porio  dove  la  nave  ha  dovuto 
far  rilascio  forzato  per  causa  di 
tempesta,  caccia  di  nemici  o  pirati, 
o  vena  d'  acqua  cagionata  da  caso 
f  ortuito  o  da  f  orza  maggiore ; 

11°.  I  salarii  e  il  vitto  delle  per- 
Bone  deir  equipaggio  in  un  porto 
di  rilascio  forzato,  durante  il  tempo 
delle  riparazioni  necessarie  a  prose- 
guire  la  navigazione,  quando  le 
riparazioni  oostituiscano  avaria 
comune ; 

12°.  Le  spese  di  scaricamento  e 
ricaricamento  degli  oggetti  messi 
a  terra  per  eseguire  le  suddette 
riparazioni  della  nave  in  un  porto 
di  rilascio  forzato,  le  spese  di 
custodia  e  i  fitti  dei  magazzini  ove 
gli  oggetti  stessi  f  urono  depositati ; 


13°.  Le  spese  fatte  per  ottenere 
la  liberazione  o  la  restituzione  della 
nave  arrestata,  se  1'  arresto  non  pro- 
cedette  da  causa  riguardante  esclu- 
siyamente  la  nave  o  le  persone  del 
capitano,  del  proprietario  o  dell' 
armatore,  ed  i  salarii  e  il  vitto  delle 
persone  deU'  equipaggio  durante  il 


paid  in  a  port  in  which  the  ship 
has  been  obliged  to  take  refuge, 
by  reason  of  tempest,  pursuit  of 
enemy  or  pirate,  or  leak  occasioned 
by  accident  or  rw  nMJor  (J) ; 

11.  The  wages  and  board  of  the 
crew  in  a  port  of  refuge,  during 
the  time  of  the  repairs  necessary  in 
order  to  proceed  on  the  voyage  (^), 
if  the  repairs  constitute  general 
average ; 


12.  The  expenses  of  discharging 
and  reloading  goods  sent  ashore  {T) 
in  order  to  execute  the  above- 
mentioned  repairs  of  the  ship  in  a 
port  of  refuge,  the  costs  of  their 
safe  keeping,  and  the  hire  of  ware- 
houses to  deposit  the  said  goods 
in(m); 

13.  Expenses  incurred  to  obtain 
the  release  or  restitution  of  a  ship 
under  arrest,  if  the  arrest  did  not 
proceed  from  a  cause  which  affected 
exclusively  the  ship  or  the  persons 
of  the  captain,  owner,  or  charterer ; 
and  the  wages  and  board  of  the 
crew  during  the  time  necessary  to 


{J)  This  article,  which  agrees  with  York- Ant.  Rule  VII.,  is  not  a  new  one,  as  it  was 
contained  in  the  old  Code.  The  last  sentence  is  altered.  It  formerly  ran,  "or  leak 
oooasioned  by  stress  of  weather  or  accident,  and  not  from  the  fault  of  the  ship." 

{h)  This  last  sentence,  *'  if  the  repairs  constitute  general  average,*'  is  not  in  the 
old  Code. 

(t)  <'  If  some  part  of  the  carg^  discharged  at  a  port  of  refuge  is  obliged  to  be  left 
there  because  of  not  being  able  to  be  again  loaded  on  board  (as  for  instance,  from  want 
of  experienced  stevedores),  it  is  usual  to  reckon  as  general  average  the  loes  sustained 
by  the  owners  of  the  goods  on  their  sale,  as  well  as  the  loss  of  freight  caused  thereby 
to  the  shipowner."     (TJl.  p.  142.) 

(m)  The  words  <*  above-mentioned,"  and  "  the  costs  of  their  safe  keeping,*'  were  not 
in  the  old  Ck)de.     ( Vide  York- Ant.  Rule  YII.) 
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tempo  necessario  per  ottenere  tale 
liberazione  e  restituzione;  se  questa 
8i  ^  ottenuta ; 

14°.  Le  spese  di  Bcaricamento 
per  alleggerire  la  nave  quando  cib 
abbia  doruto  f arsi  per  tempesta,  o 
per  altro  motivo  di  comune  salvezza 
della  nave  e  del  carico ;  e  i  danni 
cbe  la  nave  od  il  carico  ha  sofferto 
nella  operazione  di  scaricamento  e 
ricaricamento ; 

15°.  I  danni  sofferti  dalla  nave  o 
dal  carico  nell'  investimento  pro- 
dotto  Yolontariamente  per  salvare 
la  nave  da  tempesta,  da  preda,  o 
da  altro  pericolo  imminente; 

16°.  Le  spese  fatte  per  rimettere 
a  galla  la  nave  investita  nel  case 
espresso  nel  numero  precedente,  e 
le  ricompense  dovute  per  le  opere  e 
i  seryigi  prestati  in  tale  occasione ; 


17°.  La  perdita  e  i  danni  sofferti 


obtain  sucb.  release  and  restitution, 
if  it  has  been  obtained ; 


14.  The  expenses  of  discharging 
to  lighten  the  ship  when  rendered 
necessary  by  storm  (n),  or  other 
motive  of  common  safety  for  ship 
and  cargo ;  and  the  damage  which 
the  ship  or  the  cargo  (o)  may  sus- 
tain in  the  operations  of  discharg- 
ing and  reloading ; 

15.  Damage  sustained  by  the 
ship  or  by  the  cargo  in  a  stranding 
brought  about  voluntarily  (^)  to 
save  the  ship  from  storm,  capture, 
or  other  imminent  peril  {q)  ; 

16.  Expenses  incurred  in  floating 
off  a  ship  stranded  in  the  case 
provided  for  by  the  preceding 
number,  and  compensation  paid  for 
work  and  service  rendered  on  such 
occasions  (r) ; 

17.  Loss  and  damage  sustained 


(n)  The  old  Code  ran  thus : — "  The  expenses  of  diAcharging  to  lighten  the  ahip  in 
order  to  enter  a  bay,  river,  or  channel,  when  the  ahip  is  compelled  to  do  so  by  stoim, 
pnTsuit  of  enemy  or  pirate,  or  other  motive, "  &c. 

(o)  **  Any  damage  caused  to  the  cargo  in  consequence  of  its  being  discharged  and  re- 
loaded in  a  port  of  refuge  belongs  also  to  general  average,  if  such  damage  can  clearly 
be  traced  to  that  circumstance.  A  deficit  customary  to  such  goods  in  the  ordinary 
oouzse  of  the  voyage  is  not  made  good,  and  must  be  deducted  from  the  loss  certified  a^t 
the  port  of  refuge."     (Ul.  p.  143.) 

{p)  The  words  *'  voluntary  stranding  "  in  the  old  Code  are  altered  into  "  fatranding 
brought  about  voluntarily." 

{q)  **  This  damage  is  not  admitted  into  general  average  if  the  ship  is  not  brought 
off."     (Ul.  p.  143.) 

(r)  "Although  {16  only  touches  upon  a  '  voluntary'  stranding,  still  the  adjusters 
treat  the  costs  there  spoken  of  as  general  average,  even  in  an  *  accidental '  stranding. 
Kot  only  the  ezx>enses  incurred  for  the  bringing  off  of  the  stranded  vessel  (including 
even  the  price  of  coal  and  suppUes  for  the  engine  in  steamers),  but  also  any  damages 
caused  for  the  same  object,  are  general  average.  To  the  latter  belong  damages  or  losses 
of  anchors,  chains,  sails,  or  machinery,  if  these  have  obviously  arisen  from  the  bringing 
off  shore."     (Ul.  p.  143.) 
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dalle  cose  messe  suUe  barche  per 
alleggerire  la  nave  nei  cafii  indicati 
Del  numero  14°,  comprese  le  quote 
di  contribuzione  cbe  si  dovessero 
alle  barche  stesse,  e  reciprocamente 
i  danni  sofiPerti  dagli  oggetti 
rimaeti  a  borda  della  nave,  in 
quanto  tali  danni  eiano  considerati 
avarie  comuni ; 

18°.  I  premii  e  gli  interessi  del 
cambio  marittimo  contratto  per  far 
fronte  alle  spese  annoverate  tra  le 
avarie  comuni,  e  i  premi  di  assicura- 
zione  delle  dette  spese,  come  pure 
la  perdita  cbe  dovesse  rimborsarsi 
al  proprietario  doUe  cose  caricate 
yendute  durante  il  viaggio  in  un 
porto  di  rilascio  forzato  per  far 
fronte  alle  spese  stesse  ; 

19°.  Le  spese  del  regolamento 
delle  avarie  comuni. 

Non  sono  considerati  avarie 
comuni,  ancorch^  incontrate  volon- 
tariamente  per  il  bene  e  la  salvezza 
comune,  i  danni  sofPerti  dalle  nave 
o  le  spese  fatte  per  essa,  quando 
provengano  da  vizio  o  vetustd  della 
nave  owero  da  colpa  o  da  negli- 
genza  del  capitano  o  dell'  equi- 
paggio. 

Gli  attrezzi  e  gli  altri  oggetti  di 
Gorredo  e  d'  armamento  della  nave 
gettati  in  mare  e  le  clncore,  le  catene 


by  things  placed  in  boats  in  order 
to  lighten  the  ship  in  the  case  ex- 
pressed in  No.  14,  including  any 
share  of  contribution  they  may  owe 
to  the  boats  themselves,  and  re- 
ciprocally any  damage  sustained  by 
the  things  remaining  on  board  the 
ship,  so  far  as  such  damage  is  to  be 
deemed  general  average ; 

18.  Premiums  and  interest  on 
bottomry  loans  contracted  to. raise 
funds  for  expenses  classified  as 
general  average,  and  the  cost  of 
insuring  such  bottomry  loans  or  the 
advance  for  such  expenses,  as  like- 
wise the  loss  which  must  be  re- 
imbursed to  the  proprietors  of 
cargo  sold  in  a  port  of  refuge  to 
raise  funds  for  such  expenses  (.f) ; 

19.  The  expenses  of  the  adjust- 
ment of  the  general  average  (/)(«). 

Not  considered  general  average, 
though  incurred  voluntarily  for 
the  common  good  and  safety,  are 
damage  suffered  or  expenses  in- 
curred by  the  ship,  when  they 
were  occasioned  by  the  defect 
or  old  age  of  the  ship,  or  by  the 
fault  or  neglect  of  the  captain  or 
crew. 

Bigging  and  any  other  (or)  ship's 
furniture  and  apparel  jettisoned, 
and    anchors,    chains,    and    other 


(«)  In  the  old  Code,  the  former  No.  19,  "Extraordinary  Quarantine  Expenses,"  u 
omitted  here,  and  appears  further  on,  §  644,  2. 

{t)  No.  21  of  the  old  Code  contained  the  general  definition  which  is  now  plaoed  at 
the  beginning.  (§  643.)  The  words  of  the  old  Code  were,  "  Generally,  damage  suf- 
fered, and  expenses  incurred  after  deliberation,  for  the  good  and  the  common  safety  of 
the  ship  and  of  the  goods,  from  the  loading  and  departure  to  the  arriral  and  discharge.*' 

(«)  '*  Damage  caused  to  ship's  appurtenances  and  cargo  bj  press  of  sail  are  considered 
general  average."     (Ul.  p.  144.) 

{x)  This  clause,  *'  Bigging  and  any  other,"  &o.,  and  the  following  one,  '^Inno  case," 
are  new. 
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6d  altri  oggetti  abbandonati,  an- 
corche  volontariamente  per  il  bene 
6  la  salvezza  comune,  non  sono 
calcolati  nella  ripartizione  delle 
avarie,  se  non  in  quanto  si  troyino 
debitamente  descritti  nell'  inven- 
tario  di  bordo,  tenuto  secondo  le 
disposizioni  dell'  articolo  500. 

n  getto  delle  prowigioni  di 
bordo  non  pub  essere  considerato 
in  nessun  caso  come  ayaria  comune. 

644.  Sono  considerati  come  ayarie 
comuni ; 

1^.  IL  prezzo  o  V  indemnity  di 
riscatto  deUe  persone  dell'  equi- 
paggio  mandate  a  terra  per  seryizio 
della  naye  e  fatte  prig^oniere  o 
ritenute  in  ostaggio ; 

2^.  Le  spese  d'  una  quarantena 
straordinaria  non  preyeduta  all' 
epoca  del  contratto  di  noleggio,  se 
essa  colpisce  egualmente  la  naye  ed 
il  carico,  compreso  il  salario  e  il 
yitto  delle  persone  dell'  equipaggio 
durante  la  quarantena. 

645.  Se  yi  e  necessity  di  far 
getto,  le  cose  meno  necessarie,  le 
piu  pesanti  e  di  minor  yalore 
deyono,  per  quanto  ^  possibile, 
essere  gettate  le  prime,  ed  in 
seguito  quelle  del  primo  ponte,  e 
successiyamente  le  altre. 


things  slipped,  tbougb  voluntarily 
for  the  common  good  and  safety, 
are  not  included  in  the  average 
statement,  if  not  found  duly  de- 
scribed in  the  inyentory  on  board, 
kept  according  to  §  500  (y). 


In  no  case  is  jettison  of  pro* 
yisions  on  board  regarded  as 
general  ayerage  (z). 

644.  Are  considered  as  general 
ayerage : 

1.  The  expenses  of  ransoming 
any  of  the  crew  sent  ashore  in  the 
sendee  of  the  ship,  and  made 
prisoner  or  kept  as  hostage  (a) ; ' 


2.  The  expenses  of  an  extra- 
ordinary quarantine  not  provided 
for  in  the  contract  of  affreightment, 
if  it  affects  equally  the  ship  and 
cargo,  including  the  wages  and 
board  of  the  crew  during  the 
quarantine. 

645.  If  there  is  need  of  a  jettison 
the  things  less  necessary,  of  the 
greatest  weight  and  least  yalue, 
should  as  far  as  possible  be  first 
thrown  over,  afterwards  those  from 
below  deck,  and  so  on  succes- 
siyely  (b). 


{y)  Art.  600  gives  minute  instruotions  as  to  the  carrying  of  log-books,  &c. 

(z)  The  justice,  or  even  reason,  of  this  new  clause,  is  not  clear,  but  a  reference  to 
$  648  leaves  no  doubt  that  it  is  a  deliberate  change.     (See  §  648  and  note  k.) 

(a)  These  two  numbers,  now  put  by  themselves,  were  formerly  among  the  general 
average  numbers.  A  slight  alteration  in  the  first  from  '* prisoners  or  slaves,^*  to  **  pri- 
soner or  kept  as  hostage. '* 

(6)  This  clause  is  not  in  the  old  Code. 
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646.  Sono  avarie  particolari  tutti 
danni  sofiPertI  e  tutte  le  spese  f atte 
per  la  sola  nave  o  per  il  solo  carico. 


Tali  sono : 

1°.  Qualunclie  perdita  o  danno 
sofferto  dalle  cose  caricate  per 
tempesta,  incendio,  preda,  nau- 
fragio,  investimento,  rottura,  o 
altro  qualsiasi  caso  fortuito  o  di 
forza  maggiore ; 

2^.  La  perdita  degli  alberi,  delle 
gomene,  delle  dncore,  delle  vele,  e 
delle  corde,  e  qualunque  altro 
danno  Bo£Perto  dalla  nave  per  le 
cause  espresse  nel  numero  pre- 
cedente ; 

3^.  Qualunque  danno  sofPerto 
per  vizio  proprio  della  nave  o  del 
carico; 

4^.  Le  spese  di  qualunque  ap- 
prodo  cagionato  da  vizio  della  nave, 
da  vena  d'  acqua  proveniente  da 
vetustd,  da  mancanza  di  prov- 
vigioni  di  bordo,  o  da  causa  qua- 
lunque imputabile  all'  armatore  o 
al  capitano ; 

5^.  H  salario  e  il  vitto  dei  marinai 
durante  la  quarantena  ordinaria,  o 


646.  (c)  To  particular  average 
belong  all  damage  suffered,  and 
all  expenses  incurred,  for  the  ship 
alone,  or  for  the  cargo  alone. 

Such  are : 

1.  Any  loss  or  damage  sustained 
by  the  cargo  through  storm,  fire, 
plunder,  shipwreck,  stranding, 
breakage,  or  other  the  like  accident 
or  vis  major  ; 


2.  The  loss  of  spars,  hawsers, 
anchors,  sails,  ropes,  or  any  other 
damage  suffered  by  the  ship 
through  the  causes  expressed  in 
the  preceding  number  {d) ; 


3.  Any  damage  sustained  through 
the  vice  propre  of  the  ship  or  of  the 
cargo ; 

4.  The  expenses  of  any  putting 
into  port  occasioned  through  defect 
of  the  ship,  through  leakage  pro- 
ceeding from  old  age,  for  want  of 
provisions  on  board,  or  from  any 
other  cause  imputable  to  the  owner 
or  the  captain ; 

5.  The  wages  and  board  of  the 
seamen  during  the  ordinary  quaran- 


{e)  This  definition  was,  in  the  old  Code,  at  the  end  of  the  items  of  particular  average. 
It  then  concluded  with  the  words,  *'  from  the  loading  and  departure  to  the  arrival  and 
discharge." 

(ef)  * '  The  costs  of  repairing  a  damage  to  the  ship  which  may  be  regarded  as  particular 
average  are  not  to  be  counted  as  general  average  on  account  of  the  unusual  deamess  of 
such  repairs  in  the  port  of  refuge  causing  them  to  amount  to  much  more  than  they  would 
have  been  at  the  place  of  discharge  or  at  the  port  of  refuge.  Nor  do  the  costs  of  a 
temporary  repair  in  order  to  avoid  the  discharge  of  the  cargo  come  into  general 
average/'     (Ul.  p.  145.) 
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durante  le  riparazioni  proyenienti 
da  yizio  o  yetustd  della  naye  o  da 
altra  causa  imputabile  al  propiie- 
tario,  all'  armatorio  o  al  capitano, 
o  durante  V  arresto  o  la  stazione  in 
un  porto  che  riguardi  la  sola  naye 
o  il  solo  carico,  e  le  spese  per 
ottenere  in  questo  caso  la  libera- 
zione  dell'  una  o  dell'  altro ; 


6^.  Le  spese  fatte  per  conseryare 
le  oose  caricate  o  riparare  i  fusti,  le 
casse  o  gli  inyolti  in  cui  sono  con- 
tenute,  quando  queste  spese  non 
procedano  da  danni  considerati 
ayarie  comuni ; 

7^.  L'  eocedenza  del  nolo  nel  caso 
espresso  nell'  articolo  570. 

I  danni  accaduti  alle  cose  cari- 
cate per  accidenti  proyenienti  dalla 
negligenza  del  capitano  o  delle  altre 
persone  deU'  equipaggio  sono  ayarie 
particolari  a  carico  del  proprietario 
delle  cose  stesse,  salyo  il  regresso 
yerso  il  capitano  o  sulla  naye  e  sul 
nolo. 

I  danni  proyenuti  ai  proprietari 
della  naye  per  una  piu  lunga  ed 
arbitraria  stazione  nei  porti,  sono 
zisarciti  dal  capitano. 

TIT,   VII.     CAP.  IL 

Della  CoinRiBuzioNB. 

647.  Le  ayarie  particolari  sono 
Bopportate  e  pagate  dal  proprietario 


tine  (e),  and  during  repairs  result- 
ing from  the  defect  or  age  of  the 
ship  or  other  cause  imputable  to 
the  owner  or  managing  owner  or 
captain,  or  during  an  arrest  or 
detention  in  a  port  which  concerns 
the  ship  alone  or  the  cargo  alone, 
and  the  expenses  of  obtaining  in 
such  a  case  the  release  of  the  one 
or  the  other ; 

6.  Expense  incurred  for  the  pre- 
seryation  of  the  cargo,  or  to  repair 
the  bales,  cases,  or  wrappings  which 
contain  it,  when  these  expenses  do 
not  proceed  from  such  damage  as  is 
deemed  general  ayerage ; 

7.  The  excess  of  freight  in  the 
case  proyided  for  by  Art.  570  (/ ). 

Damages  caused  to  the  cargo  by 
accidents  arising  from  the  negli- 
gence of  the  captain  or  any  of  the 
crew  are  particiilar  ayerage  to  the 
charge  of  the  owner  of  the  things 
themselyes,  saying  his  recourse 
against  the  captain  or  ship  and 
freight. 

Loss  occasioned  to  the  owners  of 
the  ship  from  a  too  long  and  un- 
necessary stay  in  a  port,  is  to  be 
made  gopd  by  the  captain  (y). 

TIT   VII.     CAP.  II. 

On  Contribution. 

647.  Particular  ayerage  is  borne 
and  paid  by  the  owner  of  the  thing 


{e)  The  old  Code  contamed  the  wordfl,  '*  ordinary  quarantine /or^j^n  in  the  contract, 
and.'' 

(/)  No.  8,  being  a  general  defioition  incorporated  at  the  beginning,  is  omitted  here. 

{ff)  {  517  of  the  old  Code  omittei  in  the  new  one : — 

}  617.  The  claim  for  average  is  not  admissible,  if  the  gfeneral  average  does  not  exceed 
one  per  cent,  on  the  aggregate  value  of  the  ship  and  the  cargo,  and  if  the  particular 
average  does  not  exceed  one  per  cent,  on  the  value  of  the  article  damaged. 
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della  cosa  che  ha  Boff erto  il  danno  o 
dato  occasione  alia  spesa. 

Le  ayarie  comuni  sono  ripartite 
proporzionatamente  tra  il  carico  e 
la  metd  della  nave  e  del  nolo. 

I  valori  delle  cose  eacrificate 
yanno  compresi  neUa  formazione 
della  niassa  che  deve  contribuire. 

648.  I  bagagli  delle  persone  dell' 
equipaggio  e  dei  passeggieri  non 
contribuiscono  all'  ayaria  comune 
se  sono  Balyati,  e  danno  diritto  a 
.oontribuzione  se  Bono  gettati  o 
danneggiati. 

649.  Le  cose  caricate  delle  quali 
non  yi  e  polizza  di  carico,  ne 
dichiarazione  del  capitano,  non 
Bono  pagate  se  sono  gettate,  e  con- 
tribuiscono se  sono  salyate. 


which  has  sustained  the  damage  or 
occasioned  the  expense. 

General  ayerage  is  distributed 
proportionally  over  the  cargo,  and 
the  half  of  ship  and  freight  {h)  (i). 

The  value  of  articles  sacrificed 
is  included  in  making  up  the  sum 
total  of  contributory  values. 

648.  Personal  (;t)  effects  of  the 
crew  and  the  passengers  do  not 
contribute  to  general  average  if 
saved,  and  can  claim  contribution 
if  jettisoned  or  damaged. 


649.  Any  cargo  for  which  there 
is  no  bill  of  lading  nor  declaration 
of  the  captain,  is  not  paid  for  if 
jettisoned,  and  contributes  if  saved. 


(h)  The  old  Code  ran  as  follows :  —*'  {  5 1 1 .  General  average  is  borne  by  the  goods  and 
by  the  half  of  the  ship  and  of  the  freight,  in  proportion  to  the  values.  The  value  of  the 
g^oods  is  determined  by  their  price  at  the  port  of  discharge."  The  clause  that  follows 
it  is  new  in  form. 

(•)  *'  (a)  The  ship  contributes  to  general  average  upon  the  half  of  that  value  which 
it  possesses  at  the  end  of  the  voyage.  The  half,  too,  of  the  value  which  has  been  com- 
pensated in  general  average  is  contributory.  But  if  in  the  compensation  account  no 
deduction  has  been  made  for  the  difference  between  new  and  old,  the  amount  of  com- 
pensation contributeb  in  full. 

**  (b)  The  freight  contributes  on  the  half  of  its  gross  amount  as  stated  in  the  bills  of 
lading. 

"  (c)  The  cargo  contributes  on  its  value  at  the  place  of  destination,  minus  freight, 
customs,  landing  charges,  and  sale  expenses.  If  the  goods  reach  the  place  of  discharge 
in  a  damaged  condition,  then  they  only  contribute  to  general  average  on  the  value  they 
have  in  their  damaged  state. 

*'  Papers  of  value  which,  in  the  event  of  their  loss,  would  not  be  payable,  contribute 
also  in  general  average.    Commercial  bills  of  exchange  do  not  contribute. 

*  *  (d)  The  lender  on  bottomry  contributes  in  place  of  the  borrower  on  bottomry  to 
any  general  average  arising  after  the  signing  of  the  bottomry  contract,  and  any 
contrary  arrangement  is  null  and  void. 

.**  §  444.  Those  who  lend  on  bottomry  contribute  to  general  averages  in  the  place  of 
of  those  who  borrow.    Any  contrary  agreement  is  null.    Particular  averages,  however, 
fall  on  the  lenders  if  there  is  no  contrary  arrangement.*'     (Ul.  p.  145.) 
.  (k)  The  old  Code  ran  : — **  §  627.  Anmiunition  of  war,  provisions,  and  the  personal,*' 
&c.    Compare  last  clause  of  J  643. 
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650.  Le  cose  coricate  sulla  co- 
perta  della  nare  contribuiscono 
sempre  alle  avarie  comuni  se  sono 
salvate. 

Quando  sono  gettate  o  danneg- 
giate  per  il  getto,  salvo  il  caso  dei 
viaggi  preveduti  nell'  ultimo  capo- 
verso  dell'  articolo  498,  non  danno 
azione  per  le  perdite  ed  i  danni,  che 
contro  il  capitano  che  le  ha  caricate 
sulla  coperta  senza  il  consenso 
scritto  del  caricatore.  In  caso  con- 
trario  ha  luogo  una  speciale  contri- 
buzione  tra  la  nave,  il  nolo,  e  le 
altre  cose  caricate  sulla  coperta  col 
consenso  dei  caricatori,  senza  pre- 
giudizio  della  contribuzione  gene- 
rale  per  le  avarie  comuni  a  tutto 
il  carico. 


651.    Se  il   getto   non 
nave,   non    vi   e   luogo    a 


salva  la 
contri- 


buzione. Le  cose  salvate  non  sono 
soggette  al  pagamento  delle  cose 
gettate,  ue  al  risarciamento  del 
danno  sofferto  dalle  altre. 

Se  il  getto  salva  la  nave  e  quest  a 
continuando  il  suo  viaggio  si  perde, 
le  cose  salvate  contribuiscono  al 
getto  secondo  il  loro  valore  nello 
stuto  in  cui  si  trovano,  dedotte  le 
speso  di  salvamento. 


650.  Cargo  loaded  on  deck 
always  contributes  to  general 
average  if  saved. 

If  jettisoned  or  damaged  by  the 
jettison,  except  in  the  case  of 
voyages  provided  for  in  the  last 
clause  of  Article  498  (/),  they  can- 
not claim  compensation  for  losses 
and  damages,  except  against  a 
captain  who  has  laden  them  on 
deck  without  the  written  consent  of 
the  shipper  (m).  In  other  cases 
there  is  a  special  contribution 
between  ship,  freight,  and  any 
other  things  laden  on  deck  with 
the  consent  of  the  shippers,  with- 
out prejudice  to  the  general  con- 
tribution for  general  average  over 
all  the  cargo  (n). 

651.  If  the  jettison  does  not  save 
the  ship,  there  is  no  occasion  for 
contribution.  Things  saved  are  not 
bound  to  pay  for  things  jettisoned, 
nor  to  compensate  for  damage 
sustained  by  others. 

If  the  jettison  saves  the  ship, 
and  in  the  further  course  of  her 
voyage  she  is  lost,  the  things  saved 
contribute  to  the  jettison  according 
to  their  value  in  the  state  in  which 
they  are  found,  deducting  costs  of 
salvage. 


(/)  Art.  498.  The  last  clause  runs: — '*The  captain  is  responsible  for  any  damage 
which  happens  from  whatsoever  cau»e  to  things  loaded  by  him  on  deck  without  the 
written  consent  of  the  shipper.  This  consent  is  taken  for  granted  with  regard  to  trips 
limited  to  the  coasts  of  the  administrative  maritime  department  within  whose  bounda- 
ries they  are  made,  and  into  the  neighbouring  department,  and  in  the  navigation  of 
rivers  and  lakes.** 

(m)  The  wording  of  the  old  Code  was : — **  §  629.  Goods  slewed  upon  deck  contribute 
if  they  are  saved.  If  jettisoned,  or  damaged  by  the  jettison,  their  owner  can  claim  no 
contribution,  and  his  only  recourse  is  against  the  captaiD.  This  rule  does  not  apply  to 
the  voyages  specified  in  §  378.'' 

(fi)  This  last  sentence,  beginning,  '<  In  other  cases,**  is  new. 

L.  G  G 
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Le  cose  gettate  non  contri- 
biiiscono  in  alcnn  caso  al  paga- 
mento  dei  danui  accaduti  dopo  il 
getto  alle  cose  salvate. 

H  carioo  non  contribuisce  al 
pagamento  della  nave  perduta  o 
resa  inabile  a  navigare. 

652.  Nel  caso  di  perdita  delle 
cose  poste  in  barche  per  alleg- 
gerire  la  nave,  la  ripartizione  della 
perdita  e  fatta  suUa  nave  e  sul 
carico  per  intiero. 

Se  la  nave  si  perde  col  resto  del 
carico,  non  vi  ^  luogo  a  contri- 
buzione  per  le  cose  poste  sugli 
scafi,  ancorch^  arrivino  a  buon 
porto. 

653.  Se  dopo  la  ripartizione  le 
cose  gettate  sono  ricuperate  dai 
proprietarii,  questi  devono  i^esti- 
tuire  al  capitano  ed  agli  interessati 
quanto  hanno  ricevuto  per  effetto 
della  contribuzione,  dedotti  i  dauni 
cagionati  dal  getto  e  dalle  spese  di 
ricuperamento. 

654.  La  nave  contribuisce  per  il 
Buo  valore  nel  luogo  dello  scarica- 
mento  o  per  il  prezzo  di  vendita, 
fatta  deduzione  delle  avarie  parti- 
colari,  anche  posteriori  all'  avaria 
comune. 

11  nolo,  che,  per  efPetto  della  con- 
yenzione  accennata  nelP  articolo 
577,  ^  guadagnato  anche  in  caso  di 
perdita  delle  cose  caricate,  non  ^ 
soggetto  a  contribuzione. 

655.  Le  cose  salvate  e  quelle 
gettate  o  altrimente  sacrificate  con- 
tribuiscono  in  proporzione  del  loro 
valore  netto  nel  luogo  del  scarica- 
mento.      Se  vi  e   la  convenzione 


Things  jettisoned  do  not  con- 
tribute in  any  case  to  the  payment 
of  damages  happening  after  the 
jettison  to  the  things  saved. 

The  cargo  does  not  contribute  to 
pay  for  the  ship  if  she  is  lost  or 
rendered  innavigable. 

652.  In  the  case  of  things  put  in 
barges  to  lighten  the  ship,  the  dis- 
tribution of  the  loss  is  made  over 
ship  and  cargo  altogether. 

If  the  ship  with  the  rest  of  the 
cargo  on  board  is  lost,  there  is  no 
occasion  for  contribution  from  the 
things  laden  on  the  boats,  even  if 
they  do  reach  in  safety. 

653.  If  after  the  repartition  any 
things  jettisoned  are  recovered  by 
their  owners,  these  are  bound  to 
restore  to  the  captain,  and  other 
parties  interested,  what  they  may 
have  received  from  contribution, 
minus  the  damages  caused  by  jet- 
tison and  salvage  costs. 

654.  The  ship  contributes  on  her 
value  at  the  place  of  discharge,  or 
at  her  sale  price,  deducting  par- 
ticular averages,  even  if  posterior 
to  the  general  average. 

Freight,  which,  by  reason  of  the 
agreement  alluded  to  in  §  577,  has 
been  earned  even  in  case  of  the  loss 
of  the  cargo,  is  not  subject  to  con- 
tribution. 

655.  Things  saved,  and  those 
jettisoned  or  otherwise  sacrificed, 
contribute  in  proportion  to  their 
net  value  at  the  port  of  discharge. 
If  there  is  any  agreement  such  as 
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indicata  nell'  articolo  precedente,  il 
nolo  non  si  deduce  dal  valore. 

656.  La  natura,  la  specie  e  la 
quality  delle  cose  clie  devono  con- 
tribuire,  e  di  quelle  gettate  o  sacri- 
ficate.  Bono  stabiLite  colla  presen- 
tazione  delle  polizze  di  carico  e 
delle  fatture,  e  in  mancanza  con 
altri  mezzi  di  prova. 

Quando  nella  polizza  di  carico  e 
simulata  una  qualitd  o  e  simulato 
un  valore  delle  cose  caricate  in- 
feriore  al  yero,  esse  contribuiscono 
secondo  il  loro  valore  reale  se  sono 
salvate,  e  si  pagano  in  ragione 
della  qualitd  e  del  valore  indicate 
se  sono  gettate  o  danneggiate. 

Se  invece  e  simulata  una  qualitd 
o  e  simulato  un  valore  superiore  al 
vero,  le  cose  caricate  contribuiscono 
in  ragione  della  qualita  o  del  valore 
indicate  se  sono  salvate,  e  si  pagano 
secondo  il  loro  valore  reale  se  sono 
gettate  o  danneggiate. 

657.  n  capitano  deve  fare  pro- 
cesso  verb  ale  d'  og^i  determina- 
zione  presa  e  delle  operazioni 
eseguite  per  la  salvezza  comune, 
appena  cib  gli  sia  possibile. 

II  processo  verbalo  deve  espri- 
niere  i  motivi  della  determinazione 
ed  indicare  sommariamente  le  cose 
sacrificate  o  danneggiate;  dev'  es- 
sere  sottoscritto  dai  principali  dell' 
equipaggio  od  accennare  i  motivi 
del  loro  rifiuto,  e  dev'  essere  tras- 
critto  nel  giornale  nautico. 

Una  copia  di  questo  processo 
verbale  sottoscritta  dal  capitano 
dev'  essere  unita  alia  relazione 
indicata  nell'  articolo  516. 


that  alluded  to  above,  freight  is  not 
deducted  from  the  value. 

656.  The  nature,  species,  and 
quality  of  the  things  that  have  to 
contribute,  and  of  those  jettisoned 
and  sacrificed,  are  verified  by  the 
production  of  the  bills  of  lading 
and  invoices,  and  failing  these  by 
other  means  of  proof. 

If  in  the  bill  of  lading  the  quality 
or  value  of  the  cargo  is  set  forth  at 
less  than  its  real  one,  it  must  con- 
tribute according  to  its  real  value  if 
saved,  and  be  paid  for  at  the  rate 
of  the  quality  and  value  indicated 
if  jettisoned  or  damaged. 

On  the  other  hand,  if  a  quality 
or  value  is  pretended  greater  than 
its  real  one,  the  cargo  shall  con- 
tribute at  the  rate  of  the  quality 
or  value  indicated  if  saved,  and  be 
paid  for  at  the  real  value  if  jet* 
tisoned  or  damaged. 

657.  The  captain  must  make  a 
formal  statement  of  every  decision 
taken,  and  of  measures  efiPected  for 
the  common  safety  as  soon  as 
possible. 

This  statement  must  contain  the 
motives  of  the  decision,  and  specify 
the  articles  sacrificed  or  damaged ; 
it  should  be  signed  by  the  chief  of 
the  crew,  or  give  the  reasons  for 
their  refusal,  and  must  be  copied 
in  the  log-book. 

A  copy  of  this  statement  signed 
by  the  captain  should  be  added  to 
the  relation  mentioned  in  §  516  (o). 


(o)  §  516  contaiuB  regulations  about  the  protests  and  statements,  &c.  that  captains 
have  to  make. 
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658.  La  descrizione,  la  stima  e  la 
ripartizione  delle  perdite  e  dei 
daHni  ^  fatta  nel  luogo  dello  scari- 
camento  della  naye  a  cura  del 
capitano  e  per  mezzo  di  periti 
nominati,  nel  Hegno,  dal  presidente 
del  Tribimale  di  Commercio,  e  in 
mancanza,  dal  pretore,  e  in  paese 
estero,  dall'  ufficiale  consolare  o  da 
cLi  ne  fa  le  veci,  e  in  mancanza, 
dall'  autoritd  locale. 

La  ripartizione  proposta  dai 
periti  ^  sottopoeta  all'  esame,  nel 
Hegno,  del  Tribunale  di  Commercio, 
e  in  paese  estero  del  regio  console 
o  di  chi  ne  fa  le  veci,  o  dell'  au- 
toritd  locale  competente. 

659.  Non  puo  aver  luogo  azione 
di  avaria  contro  ii  noleggiatore  e 
contro  il  destinatorio,  se  il  capitano 
lia  rieeyuto  il  nolo  e  consegnate  le 
cose  caricate  senza  protesta,  quand' 
anche  il  pagamento  del  nolo  sia 
Btato  anticipato. 


TIT,  L 

Delle  Navi  e  dei  Proprietari 
delle  navi. 

491.  I  proprietari  di  navi  sono 
risponsabili  dei  fatti  del  capitano  e 
tenuti  per  le  obbligazioni  contratte 
dal  capitano  per  cio  cbe  conceme  la 
nave  e  la  spedizione.  Tuttavia  ogni 
proprietario  o  comproprietario  che 
non  ha  contratto  obbligazione  per- 


658  {p).  The  description,  valua- 
tion, and  distribution  of  losses  and 
damages,  is  drawn  up  at  the  place 
of  the  ship's  discharge  (^)  under 
the  captain's  superintendence,  and 
by  means  of  experts  appointed, 
if  within  the  kingdom,  by  the 
president  of  the  Tribunal  of  Com- 
merce, or  failing  him  by  the  judge, 
and  in  foreign  countries  by  the 
consul  or  his  agent,  or  failing  him 
by  the  local  authority. 

The  adjustment  drawn  up  by 
the  experts  is  verified,  if  in  the 
kingdom,  by  the  Tribunal  of  Com- 
merce, or  in  foreign  parts  by  the 
consul  or  his  agent,  or  the  proper 
local  authority. 

659.  There  is  no  room  for  an 
action  for  average  against  freighter 
or  consignee,  if  the  captain  has 
received  the  freight  and  consigned 
the  cargo  without  protest,  even  if 
the  payment  of  freight  had  been 
anticipated. 


TIT  L 

Of  Ships  and  the  Owners  of 
Ships. 

491.  The  owners  of  ships  are 
responsible  for  the  acts  of  the 
captain,  and  bound  by  the  obliga- 
tions contracted  by  him,  so  far  as 
concerns  the  ship  and  the  adven- 
ture. In  all  cases  any  owner  or 
part-owner,  who  has  not  contracted 


one 


{p)  The  old  Code  began: — "The  description  of  the  losses,"  &o.,  and  specified 
or  more  experts,"  &:c. 

(q)  **  If  ship  and  cargo  part  company  at  the  port  of  refuge,  either  becaufie  the 
voyage  is  given  up  or  the  ship  condemned,  and  the  cargo  forwarded  some  other  way, 
the  adjustment  should  be  drawn  up  at  the  port  of  refuge."     (Ul.  p.  148.) 
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sonale  pub  in  tutti  i  casi,  mediante 
V  abbandono  della  nave  e  del  nolo 
esatto  o  da  esigere,  liberarsi  dalla 
risponsabilitd  e  dalle  obbligazioni 
suddette,  ad  eccezione  di  quelle  per 
i  salarii  e  gli  emolumenti  delle  per- 
sone  dell'  equipaggio. 

La  facoltd  di  fare  1'  abbandono 
non  ispetta  a  chi  ^  nel  tempo  stesso 
capitano  e  proprietario  o  compro- 
prietario  della  nave.  Qualora  il 
capitano  non  sia  cbe  comproprie- 
tario,  in  mancanza  di  speciale  con- 
venzione,  egli  non  ^  tenuto  per- 
Bonalmente  per  le  obbligazioni  da 
lui  contratte  per  cio  che  concerne  la 
nave  e  la  spedizione,  che  in  propor- 
zione  del  suo  interesse. 


TIT.   V. 
Del  Phestito  a  Cambio  marit- 

TIMO. 

603.  Coloro  che  danno  a  cam- 
bio marittimo  contribuiscono  alle 
avarie  comuni  a  scarico  di  coloro 
che  prendono ;  ogni  convenzione 
contraria  ^  nulla. 

Le  ayarie  particolari  non  sono  a 
carico  di  coloro  che  danno  a  cambio 
marittimo,  se  cib  non  e  convenuto ; 
ma  Be  per  effetto  di^  avaria  parti- 
colare  le  cose  vincolate  al  preetito 
non  bastano  a  soddisfare  il  credi- 
tore,  egli  sopporta  il  danno  che  ne 
deriva. 


personal  obligations,  can  always 
by  the  abandonment  of  ship  and 
freight  free  themselves  from  re- 
sponsibility and  the  above  obliga- 
tions, with  the  exception  of  the 
wages  and  fees  of  the  crew  (r). 

The  liberty  of  making  an  aban- 
donment does  not  belong  to  one 
who  is  at  the  same  time  captain 
and  owner  of  the  ship.  When  the 
captain  is  only  a  part-owner,  fail- 
ing any  special  agreement  («),  he  is 
not  bound  personally  by  the  ob- 
ligations contracted  by  him  so  far 
as  concerns  the  ship  and  adventure, 
except  in  proportion  to  his  interest. 


TIT   V. 

Of  Bottomky. 

603.  The  lenders  on  bottomry 
contribute  to  the  general  averages 
instead  of  the  borrowers ;  any  con- 
trary agreement  is  null. 

Particular  averages  do  not  fall 
on  the  lender  on  bottomry  if  not 
agreed;  but  if  by  reason. of  par- 
ticular average  the  things  pledged 
are  not  enough  to  satisfy  the 
creditor,  he  must  bear  the  loss 
thus  arising. 


(r)  This  last  clause  is  altered.  The  old  Code  ran  thus : — '*  They  can  in  all  cases  free 
themselves  from  this  responsibility  and  these  obligations  by  means  of  9,XX  abandonment 
of  the  ship  and  freight.'* 

(«)  The  words,  **  failing  any  special  agreement,"  are  new, 
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TIT.  IV. 
Del  Oohtkatio  di  Noleooio. 

567.  II  caricatore  cho  durante 
il  ria^o  ritini  le  cose  caricate 
deve  pagare  il  nolo  per  iatiero  e 
tulte  lt>  ejteso  di  traslocazioDe 
capioDate  lUUo  scaricamento. 

8f  lo  rtt^i  sono  ritirate  per  fatto 
a  n^l]>a  d»l  capitano,  questi  k  rie- 
[Htttubile  d«t  danni  e  delle  epese. 


570.  8e  il  capitano  £  coatretto 
per  cam  fortuito  o  forza  mag^ore 
a  fare  riparare  la  nave  nel  corso  del 
▼iaggio,  il  Doleggiatore  deve  aspot- 
tar«  o  pagare  il  nolo  intiero. 

8e  la  nave  non  puo  essere  ri- 
parata,  il  nolo  i  doruto  in  propor- 
sione  del  viaggio  fatto. 

Se  per  condurre  le  cose  caricate 
alia  loro  destiuazione  il  capitano 
noleggia  un'  altra  nave,  il  nuovo 
noleggio  b'  intende  fatto  per  conto 
del  caricatore. 


o  ad  impiegare  per  i  bieogni  urgenti 
della  nave. 
Egli    deve   pero  rimboraaro 


Or  THB  CoNTBACT  OF  AtFBEIOBT- 
WEST. 

567.  A  shipper  who  withdraws 
hie  goods  during  the  voyage  must 
pay  the  freight  in  full,  and  all  the 
expenses  of  displacement  occasioned 
by  the  discharge. 

If  the  things  are  withdrawn 
through  the  act  or  fault  of  the 
captain,  the  latter  is  answerable 
for  the  loss  and  expense. 

570.  If  the  captain  is  compelled 
by  accident  or  vit  major  to  repair 
the  ship  in  the  course  of  the  voyage, 
the  merchant  is  obliged  to  wait,  or 
pay  the  freight  in  full. 

When  the  ship  cannot  be  re- 
paired, freight  is  due  in  the  pro- 
portion of  tho  voyage  performed. 

If  the  captain  hires  (f)  anothet 
ship  to  carry  on  the  goods  to  their 
destination,  the  new  affreightment 
is  understood  to  be  made  on  account 
of  the  merchant. 


575.    Freight    is    due    for    the 


57-5.  H  nolo  ^  doTuto  per  le  cose 
caricate    che   il    capitano   i  state     cargo  which  the  captain  boa  been 
oostretto  a  vendere  o  dare  in  pegno      compelled     to     sell     or     give 


proprietarii  il  valore  che  le  cose      owners  the  value  the  things  would 


pledge  (u),  or  to  employ  for  the 
urgent  necessities  of  the  ship. 
He  must  however  refund  to  the 


d  Code  ran:— "The  captain  ought,  however,  to  take  up,  on  freight,  il 

1  Code  ran:  "in  pledge  to  provide  for  the  necofiaitiee  of  the  vessel,  {or 
>i  for  other  urgent  demands  on  acconnt  of  the  vessel. 
:,  however,  aocount  for  the  goodu  to  the  proprietors  at  the  selling  price  of 
r,  or  of  other  goods  of  the  same  quality,  at  the  place  of  diacharge,  if  the 

ip  ia  lost,  the  captain  moat  aoQoimt  for  the  gooda  sold  at  tho  price,"  ka. 
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stesse  ayrebbero  nel  luogo  di  scari- 
camento,  86  la  nave  h  giunta  a  buon 
porto. 

Se  la  nave  &  perduta,  il  capi- 
tano  deve  rimborsare  ai  proprie- 
tarii  delle  cose  vendute  od  im- 
piegate  il  prezzo  che  ne  ha  ritratto, 
6  per  quelle  date  in  pegno  la  somma 
avuta  in  prestito,  ritenendo  pari- 
mente  il  nolo  risnltante  dalle  polizze 
di  carico. 

i.  salTo  in  questi  due  caai  ai 
proprietari  della  nave  il  diritto  di 
far  r  abbandono. 

Qualora  dall'  esercizio  di  questo 
diritto  risulti  una  perdita  per  eoloro 
ai  quail  appartengono  le  cose  im- 
piegate,  yendute  o  date  in  pegno,  la 
perdita  ^  ripartita  per  contribu- 
zione  sul  valore  di  queste  e  di  tutte 
quelle  che  sono  giunte  alia  lore 
destinazione,  o  che  sono  state 
salvate  dal  naufragio  posterior- 
mente  agli  avvenimenti  di  mare 
che  hanno  reso  necessario  1'  im- 
piego,  la  vendita  o  il  pegno. 


576.  II  capitano  ha  diritto  al 
nolo  delle  cose  gettate  in  mare  per 
salvezza  comune,  e  che  sono  am- 
messe  a  contribuzione. 

577.  Non  e  dovuto  alcun  nolo 
per  le  cose  perdute  per  naufragio 
od  investimento,  rapite  dai  pirati  o 
prese  dai  nemici,  ed  il  capitano  deve 
restituire  il  nolo  che  gli  fosse  state 
anticipate,  se  non  vi  e  conyenzione 
contraria. 


haye  had  at  the  port  of  discharge, 
if  the  ship  arriyes  in  safety. 

If  the  ship  is  lost,  the  captain 
must  refund  to  the  owners  of  the 
things  sold  or  used  the  price  they 
haye  fetched,  and  for  those  pledged 
the  sum  for  which  they  were  held 
in  pledge,  retaining  in  like  manner 
the  freight  due  under  the  bill  of 
lading. 

These  two  cases  are  subject  to 
the  right  reseryed  to  the  owners  of 
the  ship  to  abandon  {x). 

Wheneyer  in  the  exercise  of  this 
right  there  results  a  loss  on  the 
part  of  those  whose  goods  haye 
been  used(y),  sold,  or  given  in 
pledge,  the  loss  shall  be  appor- 
tioned by  contribution  on  the  yalue 
of  those  goods,  and  of  all  that 
have  reached  their  destination,  or 
have  been  saved  from  shipwreck 
subsequently  to  the  accident  of 
navigation  which  has  rendered 
necessary  the  use,  the  sale,  or 
giving  in  pledge. 

576.  The  captain  has  a  right  to 
freight  for  things  jettisoned  for  the 
common  safety,  and  which  are 
admitted  to  contribution. 

577.  No  freight  is  due  for  things 
lost  in  shipwreck  or  stranding, 
pillaged  by  pirates,  or  captured  by 
the  enemy,  and  the  captain  must 
restore  any  freight  advanced  to 
him,  if  there  was  no  agreement  to 
the  contrary. 


{x)  The  old  Code,  instead  of  **  to  abandon,"  had  the  words,  "  under  Art.  311." 
(y)  The  word  "used"  does  not  ocoui  in  the  old  Ck>de  here;    neither  "the  use" 
further  on. 
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578.  Se  la  nave  e  le  cose  cari- 
cate  sono  riscattate  o  se  queste  sono 
salvate  dal  naufragio,  il  capitano 
ha  diritto  al  nolo  sino  al  luogo  della 
presa  o  del  naufragio. 

Contribuendo  al  riscatto,  egli  ha 
diritto  al  nolo  intiero,  purche  con- 
duca  le  cose  caricate  al  luogo  della 
loro  destinazione. 

La  contribuzione  per  il  riscatto 
si  fa  sul  prezzo  corrente  delle  cose 
caricate  nel  luogo  dello  scarica- 
mento  dedotte  le  spese,  e  sulla  meta 
della  nave  e  del  nolo. 

I  salarii  dei  marinai  sono  esenti 
dalla  contribuzione. 

579.  Se  la  persona  cui  sono  di- 
rette  le  cose  caricate  ricusa  di  rice- 
verle,  il  capitano  pub,  coU'  autoriz- 
zazione  del  giudice,  fame  vendere 
la  quantitd  occorrente  per  il  paga- 
mento  del  nolo  e  fare  il  deposito 
delle  rimanenti. 

Se  il  prezzo  ricavato  non  ^  suf- 
ficiente  al  pag^amento,  egli  conserva 
il  regresso  contro  il  caricatore. 


580.  n  capitano  non  pub  ritenere 
le  cose  caricate  per  mancanza  di 
pagamento  del  nolo. 

Egli  pub  nel  tempo  dello  scarica- 
mento  domandare  che  siano  deposi- 
tate  presso  un  terzo  sino  al  paga- 
mento del  nolo. 

581.  In  nessun  caso  il  caricatore 
pub  domandare  diminuzione  del 
nolo. 

II  caricatore  non  pub  abbando- 
nare  per  il  nolo  le  cose  caricate 
diminuite  di  prezzo,  o  deteriorate 
per  vizio  proprio,  per  caso  fortuito 


578.  If  ship  and  cargo  are  ran- 
somed, or  if  they  are  saved  from 
the  shipwreck,  the  captain  can 
claim  freight  up  to  the  place  of 
capture  or  of  shipwreck. 

If  he  contributes  to  the  ransom, 
he  can  claim  full  freight  if  he 
carries  the  cargo  to  the  place  of 
destination. 

Contribution  to  ransom  is  made 
at  the  market  price  of  the  cargo  at 
the  port  of  discharge,  minus  ex- 
penses, and  on  the  half  of  the  ship 
and  freight. 

Seamen's  wages  are  exempt  from 
the  contribution. 

579.  If  the  party  to  whom  the 
cargo  is  consigned  refuses  to  receive 
it,  the  captain,  with  the  authoriza- 
tion of  the  court,  can  sell  enough  to 
meet  the  payment  of  freight,  and 
warehouse  the  remainder. 

If  the  price  fetched  be  not 
enough  to  cover  freight,  the  captain 
can  have  recourse  against  the 
shipper. 

580.  The  captain  cannot  hold 
back  cargo  for  freight  unpaid. 

At  the  time  of  the  discharge  he 
can  demand  that  the  goods  be  de- 
posited in  the  hands  of  a  third 
party  till  freight  is  paid. 

581.  In  no  case  can  the  shipper 
demand  diminution  of  freight. 

The  shipper  may  not  abandon 
for  freight  any  cargo  diminished 
in  value,  or  deteriorated  by  vice 
propre,    by    accident,    or    by    vis 
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o  per  forza  maggiore.  Tiittavia,  se 
vino,  olio,  od  altri  liquidi  siano 
colati,  le  botti  che  li  conteneyano 
rimaste  vuote  o  quasi  vuote  possono 
essere  abbandonate  per  il  nolo  ad 
esse  corrispondente. 


major  (z).  However,  if  wine,  oil, 
or  other  liquids  have  run  out, 
the  casks  which  held  them  being 
empty,  or  almost  empty,  can  be 
abandoned  for  the  freight  due  upon 
them. 


(z)  The  words  ''  vU  major  "  are  not  in  the  old  Code. 


(  -iss   ) 
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THE  LAW  OF  HOLLAND. 

The  Law  of  Holland  dates  its  present  form  from  October  1,  1838.  The 
**Wetboek  van  Koophandel"  was  then  definitively  promulgated  in 
conformity  to  a  royal  decree  of  April  in  the  same  year.  The  code  thus 
issued  was  the  result  of  the  handiwork  of  many  governments,  and  had 
been  drafted  and  revised  several  times.  As  long  ago  as  last  century,  in 
1768,  it  had  been  decreed  that  the  Laws  should  be  codified,  but  no  draft 
had  been  absolutely  formed  at  that  time.  Under  Louis  Bonaparte  further 
efforts  were  made,  and  a  draft  of  a  Dutch  Commercial  Law  which,  though 
based  on  the  new  French  Code,  was  to  be  specially  adapted  to  Holland, 
was  drawn  up.  This  Code  was  never  completed,  owing  to  the  various 
political  changes  that  came  on ;  but  through  them  all,  eiforts  were  being 
constantly  made  by  the  different  executives  with  this  end  in  view,  so  that, 
to  quote  Dr.  Kahusen,  to  whom  I  am  indebted  for  the  substance  of 
whatever  is  written  in  this  Appendix  concerning  the  law  and  practice 
of  Holland,  "after  the  year  1809  drafts  were  made  for  a  new  and 
independent  Code  of  Commerce  in  1815,  1822,  1826,  and  1834." 

This  Dutch  Code,  while  borrowing  its  form  and  several  detailed  pro- 
visions from  that  of  France,  contains  many  important  additions  and 
modifications,  and  retains  much  of  old  Dutch  law.  During  the  time  of 
the  union  with  Belgium,  the  projected  Code  was  revised  so  as  to  bring  it 
into  harmony  with  the  laws  of  Belgium,  but  at  the  very  moment  of  the 
completion  and  promulgation  of  this  Code  that  union  was  dissolved  in 
1830.  The  last  revisions  then  had  to  be  revised  again,  and  the  Code 
resimied  its  more  distinctly  Dutch  character. 

It  is  interesting  to  remark  how  much  the  commercial  law  of  the  United 
States  still  resembles  that  of  its  early  founders,  dating  no  doubt  from  the 
time  when  New  YcA'k  was  known  as  New  Amsterdam. 
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TWEED E  BOEK.      ELFDE 
TITEL. 

NkJSi  AVABUEN. 

Eerste  Afdeeling. 

Van  de  Avarijen  in  het  Algemeen, 

§  696.  AUe  buitengewone  on- 
kosten  ten  diensten  van  liet  schip 
en  de  goederen  gezamenlijk  of 
afzonderlijk  gemaakt ;  alle  schade, 
die  aan  het  sohip  en  de  goederen 
overkomt,  gedurende  den  tijd,  bij 
de  derde  afdeeling  van  den  ne- 
genden  titel  ten  aanzien  van  het 
beginnen  en  eindigen  des  gevaars 
bepaald,  worden  als  avarij  gere- 
kend. 

§  697.  Indien  tusschen  parti j en 
niet  anders  is  bedongen,  worden  de 
avarijen  geregeld  overeenkomstig 
de  navolgende  bepalingen. 

§  698.  Er  zijn  twee  sorten  van 
avarijen : 

Avarij-grosse  of  gemeene  avarij, 
en  eenvoudige  of  bijzondere  avarij. 

De  eerste  wordt  omgeslagen  over 
het  schip  en  de  vractpenningen,  en 
de  lading ;  de  laatste  komt  ten  laste 
van  het  schip  of  van  het  goed  af- 
zonderlijk, hetwelk  de  schade 
goleden  of  do  onkosten  veroorzaakt 
heeft. 

§  699.  Gemeene  avarijen  zijn  : 


1^.  Hetgeen  aan  den  vijand  of 
aan  zeeroovers  voor  bevrijding  of 
afkoop  van  schip  en  lading  gegeven 
is.  In  geval  van  twijfel,  wordt  het 
steeds  daarvoor  gehouden,  dat  de 
afkoop  in  het  belang  van  schip  en 
lading  heeft  plaats  gehad ; 


BOOK  11.     CHAPTER  XL 

Of  Averages. 

First  Section. 

Of  Averages  in  General. 

§  696.  All  extraordinary  expenses 
incurred  for  the  good  of  the  ship 
and  the  goods  together  or  separate ; 
all  damage  coming  to  the  ship  or 
goods,  during  the  time  £xed  in  the 
third  section  of  the  ninth  chapter 
for  the  beginning  and  ending  of 
the  risk,  are  considered  as  average. 


§  697.  If  not  otherwise  agreed 
between  the  parties,  averages  are 
adjusted  according  to  the  following 
rules. 

§  698.  There  are  two  kinds  of 
averages : 

Gross  or  general  average,  and 
simple  or  particular  average. 

The  first  is  assessed  on  the  ship, 
the  freight,  and  the  cargo ;  the  last 
comes  to  the  special  charge,  either 
of  the  ship  or  that  portion  of  the 
goods  which  has  suffered  the 
damage  or  occasioned  the  expense. 


§  699.  To  general  average  be- 
long: 

1.  Whatever  is  given  to  enemies 
or  pirates  for  the  liberation  or 
ransom  of  the  ship  and  cargo.  In 
C€i8e  of  doubt,  it  is  always  to  be 
assumed  that  the  ransom  was  made 
in  the  interest  of  ship  and  c€trgo ; 
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2°.  Hotgeen  tot  gemeen  behoud, 
of  ten  gemeenen  nutte  van  schip 
en  lading,  heeft  moeten  worden 
geworpen ; 

3^.  Kabels,  masten,  zeilen  en 
andere  gereedschappen,  die  men, 
ten  zelfden  einde,  heeft  gekapt  of 
gebroken ; 

4°.  Ankers,  touwen  en  andere 
voorwerpen,  die  men  almede,  ten 
zelfden  einde,  is  genoodzaakt  ge- 
weest  te  laten  slippen ; 

5°.  De  Bcbade  aan  de  in  bet  sebip 
gebleven  goederen,  door  bet  over 
boord  werpen  veroorzaakt ; 

6"^.  De  Bcbade,  die  aan  bet  lig- 
cbaam  van  bet  scbip  opzettelijk  is 
toegebragt  om  bet  werpen  en  ligten 
of  bergen  der  goederen  gemak- 
kelijk  te  maken,  of  om  de  water- 
loozing  te  bevorderen,  en  de  scbade 
die  alsdan  door  dat  water  aan  de 
lading  is  toegebragt ; 

7°.  De  oppassing,  genezing,  bet 
onderboud  en  de  scbadeloosstelling 
van  alle  zicb  aan  boord  bevindende 
personen,  die  bij  bet  yerdedigen 
van  bet  scbip  gewond  of  verminkt 
zijn  geraakt ; 

8°.  De  sebadeloostelling  of  bet 
rantsoen  van  ben  die,  in  dienst  van 
bet  scbip  of  de  lading  naar  zee  of 
naar  land  zijnde  afgezonden,  geno- 
men,  gevangen,  gebouden  of  slaaf 
gemaakt  zijn ; 

9^.  De  gagien  en  bet  onderboud 
van  bet  scbeepsvolk  gedurende  den 


2.  Whatever,  for  the  common 
safety  or  common  benefit  of  ship 
and  cargo,  has  been  thrown  over- 
board; 

3.  Cables,  masts,  sails,  and  other 
apparel  which  have  for  the  samo 
purpose  been  cut  or  broken ; 


4.  Anchors,  hawsers,  and  other 
articles  which  for  the  same  purpose 
it  has  been  necessary  to  slip  ; 


5.  The  damage  caused  by  a 
jettison  to  the  goods  remaining  on 
board ; 

6.  Damage  purposely  done  to  the 
hull  of  the  ship  to  facilitate  the 
jettison,  lightening,  or  saving  of 
the  cargo,  or  the  escape  of  water, 
together  with  any  damage  that 
may  be  done  to  the  cargo  by  the 
water  in  consequence ; 


7.  The  cost  of  nursing,  doctor- 
ing, maintaining,  and  indemnifying 
all  persons  on  board  who  have  been 
hurt  or  maimed  in  the  defence  of 
the  ship ; 


8.  The  indemnification  or  ransom 
of  those  who,  having  been  sent  o£E  in 
the  service  of  the  ship  and  cargo  by 
sea  or  land,  have  been  captured, 
imprisoned,  detained,  or  made  slaves ; 


9.  The  wages  and  maintenance 
of  the  crew  during  the  time  that  the 
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tijd,  dat  Iiet  scliip  is  verplig^  geweest 
zich  in  eene  noodhayenoptehouden ; 

10°.  De  loodsgelden  en  verdere 
havenkosten  die  bij  Let  in-  en 
tiitzeilen  naar  en  van  eene  noodhaven 
moeten  betaald  worden ; 

11^.  De  liiiren  der  pakhuizen  en 
bergplaatsen  waarin  de  goederen  die 
in  bet  scbip  gedurende  de  reparatie 


sbip  bas  been  obliged  to  lie  up  in 
a  port  of  refuge  (o) ; 

10.  Tbe  pilotage  and  otber  port 
dues  incurred  in  entering  and  coming 
out  of  a  port  of  refuge ; 


11.  Tbe  bire  of  warebouses  or 
quays  for  bolding  tbe  goods  wbicb 
cannot  remain  on  board  tbe  sbip 


(a)  The  wages  and  provisions  of  the  crew,  from  the  time  of  bearing  up  for  such  a  port 
until  the  ship  is  ready  to  resume  her  voyage,  are  in  practice  admitted  into  general  average ; 
and  this,  whether  the  first  cause  of  bearing  up  has  been  the  result  of  sacrifice  or  of 
accident.  The  Code  speaks  only  of  the  wages  and  victuals  during  the  detention  in 
port,  but  the  practice,  not  illogically,  goes  further,  and  commences  the  allowance  from 
the  moment  of  bearing  up.  The  allowance  for  provisions  is,  as  in  the  United  States, 
regulated  by  a  fixed  scale. 

Whether  the  cost  of  fuel  and  engine  stores  consumed  by  a  steamer  in  bearing  up  for 
a  port  of  refuge  is  admissible  in  general  average,  is  at  present  a  point  undetermined  in 
practice.  Dr.  Hahusen  is  of  opinion  that  this  loss  should  be  bo  treated.  The  Code  is 
silent  on  this  point. 

If  the  cargo  has  been  discharged  in  the  port  of  refuge,  and  if  the  ship,  in  order  that 
she  may  be  repaired,  must  take  in  ballast  and  sail  to  some  other  place,  where  there  is  a 
dry  dock,  on  whom  should  fall  the  expenses  of  ballasting  the  ship,  proceeding  to  such 
second  port,  and  returning  thence  in  ballast  to  the  place  where  the  goods  have  been 
deposited? 

The  question  appears  to  be  somewhat  unsettled ;  but  it  is  the  opinion  of  Dr.  Rahusen 
that  the  expense,  as  well  of  going  to  the  dry  dock  as  of  returning,  should  be  treated  as 
particular  average  on  ship,  being  in  fact  a  portion  of  the  cost  of  repairing  her. 

Cargo  destroyed  by  fire  in  a  warehouse,  after  having  been  discharged  for  the  com- 
mon safety,  is  not  general  average. 

The  oost  of  fire  insurance,  however,  is  treated  as  general  average.  This  charge 
appears  in  most,  if  not  all,  countries,  to  be  treated  in  the  same  way  as  the  charge  for 
warehouse  rent. 

Temporary  repair  at  a  port  of  refuge  is,  as  a  rule,  not  admitted  into  general  average, 
even  when  such  repair  is  of  no  permanent  value  to  the  ship.  If,  however,  by  means  of 
such  temporary  repair,  there  is  a  saving  of  expenditure  which  would  be  general 
average,  as,  for  instance,  if  by  this  means  a  discharge  of  carg^  is  avoided,  the  practice 
is  to  admit  such  temporary  repair  into  general  average. 

In  the  event  of  a  jettison,  followed  by  the  ship's  putting  into  a  port  of  refuge,  the 
goods  jettisoned  must  contribute  towards  the  general  average  resulting  from  such 
putting  in,  as  if  they  had  remained  on  board ;  it  being  a  rule  strictly  adhered  to  in 
Dutch  practice,  that  the  goods  jettisoned  must  not  be  in  a  better  position  than  the 
goods  which  remain  on  board.  For  the  same  reason,  if  it  is  clearly  proved  that  the 
goods  jettisoned,  had  they  remained  on  board  must  have  suffered  damage  by  a  subse- 
quent accident,  as,  for  instance,  if  the  whole  cargo  has  been  submerged  and  recovered, 
a  damaged  value  only  is  allowable. 
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in  eene    noodhaven    niet    kunnen 
blijyen,  moeten  opgealagen  worden; 

12°.  De  roclame-kosten,  indien 
schip  en  lading  zijn  aaDgehouden 
of  opgebragt  en  beiden  door  den 
schipper  worden  gereclameerd ; 

13^.  De  gagien  en  bet  onderhoud 
van  bet  scbeepsvolk,  gedurende  de 
Yoorz.  reclame^indien  scbip  en  lading 
worden  vrijgegeven ; 

14^.  De  kosten  van  ontlading,  de 
ligterloonen,  mitsgaders  de  kosten 
om  bet  scbip  in  eene  baven  of  rivier 
in  te  brengen,  wanneer  betzelve 
door  storm,  vervolging  van  vijanden 
of  zeeroovers  of  uit  eenige  andere 
oorzaak,  tot  beboud  van  scbip  en 
lading  daartoe  genoodzaakt  wordt ; 


during   tbe    repair    in  a   port   of 
refuge  (h) ; 

12.  Tbe  cost  of  reclamation,  in 
case  tbe  sbip  and  cargo  are  arrested 
or  captured,  and  botb  are  reclaimed 
by  tbe  captain ; 

13.  Tbe  wages  and  maintenance 
of  tbe  crew  during  sucb  a  reclama- 
tion, in  case  sbip  and  cargo  are 
released ; 

14.  Tbe  cost  of  discbarging  and 
tbe  bire  of  ligbters,  togetber  witb 
tbe  cost  of  bringing  tbe  sbip  iiito 
a  barbour  or  river,  wbenever,  bj 
reason  of  storm,  pursuit  of  enemy 
or  pirate,  or  any  otber  cause,  tbis 
becomes  necessary  for  tbe  safety  of 
tbe  sbip  and  cargo  (c) ;  as  also  tbe 


(b)  Loss  of,  or  damage  to,  cargo,  resulting  from  a  forced  discharge,  is  treated  in 
Holland  in  a  peculiar  manner,  not  very  consistent,  but  perhaps  reoonmiended  by  con- 
siderations  of  practical  good  sense.  If  the  cargo  is  discharged  to  lighten  a  stranded 
ship,  such  loss  or  damage  is  always  treated  as  general  average.  But  when  the  cargo  is 
discharged  at  a  port  of  refuge,  in  order  to  repair  the  ship,  or.for  its  own  preservation, 
then,  if  the  cargo  is  discharged  in  boats  or  lighters,  the  loss  is  general  average ;  but  it 
is  not  so  if  the  cargo  is  landed  directly  on  the  quay.  Dr.  Rahusen  remarks  on  this : 
''The  true  principle  seems  to  be  that  adopted  at  the  York  Congress,  viz. :  that  the 
damage  is  gpeneral  average  if  the  discharge  took  place  in  a  manner  unusual  at  the  port 
of  distress,  but  that  it  is  particular  average  if  the  cargo  was  discharged  in  the  usual 
way.** 

{c)  With  regard  to  cargo  lost  or  damaged  in  discharging  it  out  of  the  ordinary  course 
of  things  for  the  common  safety,  the  practice  is  as  follows :  If  the  cargo  is  discharged, 
whether  by  means  of  lighters  or  otherwise,  in  order  to  float  a  stranded  ship,  theiP,  pro- 
vided the  cost  of  discharging  is  general  average,  all  loss  or  damage  to  cargo  in  the 
process  is  likewise  so  treated.  If,  however,  the  cargo  is  discharged  at  a  port  of  refuge, 
whether  becau^  the  ship  or  cargo  or  both  are  in  danger,  or  merely  for  the  purpose  of 
making  necessary  repair  to  the  ship  that  she  may  prosecute  her  voyage,  a  distinction  is 
mode  between  discharging  by  means  of  lighters  and  discharg^g  direct  to  the  quay : 
in  the  former  case,  any  loss  or  damage  to  the  cargo  in  the  process  is  treated  as  general 
average,  in  the  latter  it  is  not.  The  ground  of  this  didtinction  is  stated  to  be,  that  the 
damage  is  general  average  if  the  discharge  took  place  in  a  manner  unusual  at  the  port 
of  distress,  but  not  so  if  the  cargo  was  discharged  in  the  usual  way.  This  argument, 
it  is  to  be  observed,  leaves  out  of  sight  the  not  unimportant  circumstance  that  the  dis- 
charging at  the  port  of  refuge  was  in  itself  an  unusual  operation.  I  do  not  learn, 
however,  that  the  question  has  yet  come  before  the  Courts. 

In  the  event  of  a  jettison,  followed  by  a  second  independent  general  average,  such 
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beneyens  het  yerlies  of  de  schade 
aan  goederen  oyergekomen  door 
derzelyer  lossing  en  inlading,  uit 
noody  in  ligters  of  booten,  en  der- 
zelyer wederinlading  en  het  schip ; 

15°.  De  Bchade  aan  het  schip  of 
aan  de  lading  of  aan  beiden  yeroor- 
zaakt,  wanneer  het  schip  om  het 
geyaar  der  neming  of  yan  het 
yergaan  te  yoorkomen,  opzettelijk 
is  op  strand  gezet,  gelijk  mode 
indien  zulks  in  eenig  ander  drin- 
gend  geyaar  tot  behoud  yan  schip 
en  lading  heeft  plaats  gehad  ; 

16°.  De  kosten  en  de  hulploonen 
om  het  gestrande  schip  in  het 
yoorgaand  geyal  weder  ylot  te 
maken,     en    alle    belooning    yoor 


loss  or  damage  of  the  goods  occa- 
sioned by  such  forced  discharge 
and  loading  into  lighters  and  boats, 
and  by  reloading  them  in  the  ship ; 


15.  The  damage  done  to  the  ship 
and  to  the  cargo  when,  to  preyent 
the  danger  of  capture  or  loss,  the 
ship  is  purposely  run  ashore  ;  like- 
wise if  in  any  other  pressing  danger 
the  same  measure  is  taken  for  the 
safety  of  the  ship  and  cargo  (d) ; 


16.  The  expenses  and  payment 
for  assistance  in  order  that  the  ship 
stranded  as  in  the  preceding  case 
may  be   got  afloat  again,  and  all 


as  the  putting  into  a  port  of  refuge,  the  goods  jettisoned  must  contribute  to  this  second 
general  average,  just  as  if  they  had  been  on  board ;  it  being  a  rule  strictly  adhered  to 
in  Dutch  practice,  that  the  goods  jettiisoned  must  not  in  the  end  be  in  a  better  position 
than  if  they  had  remained  on  board.  For  the  same  reason,  if  it  is  clearly  proved  that 
the  goods  jettisoned,  if  they  had  remained  on  board,  must  have  suffered  damage  by  a 
subsequent  accident,  as,  for  instance,  if  the  whole  cargo  has  been  submerged  and 
recovered,  a  damaged  value  only  is  recoverable. 

{d)  *'  Voluntary  stranding.  The  ship  Glenduror  was  lying  at  anchor  near  the  shore, 
a  pilot  on  board.  A  storm  arose,  both  cables  parted,  and  they  immediately  spread 
sails  to  try  to  wear  and  get  clear  oft  from  the  shore.  This  endeavour  soon  proved 
fruitless ;  the  ship  was  drifting  ashore,  and  so  the  crew  by  the  pilot*s  advice  chose  a 
suitable  safer  spot  on  the  coast  in  order  (as  the  protest  puts  it)  '  by  a  voluntary  strand- 
ing at  that  place  to  save  the  lives  of  those  on  board,  whilst  hoping  also  to  save  ship 
and  cargo  thereby.'  The  ship  did  actually  get  off  later  with  very  little  damage,  and 
the  cargo  was  only  slightly  the  worse.  The  Court  decided  that  in  this  case  a  voluntary 
stranding  in  the  sense  of  §  699,  No.  15,  of  the  Code,  had  taken  place,  and  hence  the 
damages  done  to  the  huU  of  the  Glenduror  belonged  to  general  average.  The  view  that 
it  was  probable  and  almost  certain  Uiat  the  ship  in  any  case  would  have  stranded,  does 
not  prevent  this  stranding  being  regarded  as  an  intentional  one.  The  stranding  which 
would  have  happened  later  at  another  spot  would  have  been  of  quite  a  different  charac- 
ter ;  in  fact,  in  the  same  storm  many  other  vessels  were  wrecked.  The  intentional 
stranding  on  a  convenient  spot  was  evidently  effected  with  the  intention  of  saving  ship 
and  cargo,  and  this  measure  all  through  bore  the  character  of  general  average,  namely, 
intentionally  and  with  premeditation  to  sacrifice  a  part  of  the  whole  (in  this  case,  the 
ship),  in  order  to  preserve  the  rest.  (Mag^zin  van  Handelsregt,  xii.,  p.  169.)  "— 
(Ul.,  p.  92.) 

There  seems  to  be  no  distinction  made  with  regard  to  cases  of  voluntary  stranding, 
^  hether  the  ship  is  got  off  again  or  becomes  a  total  wreck. 
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buitengewone  diensten,  ten  einde 
het  yerlies  of  de  neming  van  het 
Bchip  te  Yoorkomen ; 

17°.  Het  yerlies  of  de  schade 
door  de  goederen  geleden  die  in 
geval  van  nood  in  lig^ers  of  booten 
zijn  geladen,  daaronder  begrepen 
bet  aandeel  in  de  avarij-gros  door 
die  goederen  aan  de  ligters  of 
booten  verscbuldigd,  en  weder- 
keerig  bet  yerlies  of  de  scbade  aan 
de  in  bet  principale  scbip  gebleyene 
goederen,  en  aan  bet  scbip  zelf,  na 
de  ligtiog  oyergekomen,  yoor  zoo 
yerre  die  scbade  of  dat  yerlies  in 
ayarij-gros  yallen ; 

18°.  De  gagien  en  bet  onder- 
boud  yan  bet  scbeepsyolk,  indien 
bet  scbip,  na  bet  begin  der  reis, 
door  eene  yreemde  mogendbeid,  of 
door  bet  uitbarsten  yan  eenen 
oorlog,  wordt  opgebouden,  zoo  lang 


payments  for  extraordinary  ser- 
yices,  in  order  to  preyent  tbe  loss 
or  capture  of  tbe  sbip  {e) ; 

17.  Tbe  loss  or  damage  suffered 
by  goods  wbicb  in  case  of  need  are 
laden  in  ligbters  or  boats,  includ- 
ing tberein  tbe  sbare  of  general 
ayerage  wbicb  tbe  goods  may  owe 
to  sucb  ligbters  or  boats ;  and  re 
ciprocally  tbe  loss  or  damage  to  tbe 
goods  remaining  in  tbe  principal 
sbip,  or  to  tbe  sbip  berself,  oc- 
casioned by  tbe  ligbtening,  so  far 
as  sucb  damage  or  loss  belongs  to 
general  ayerage  (/) ; 


18.  Tbe  wages  and  maintenance 
of  tbe  crew  in  case  tbe  sbip,  after 
tbe  commencement  ot  tbe  yoyage, 
is  arrested  by  a  foreign  power,  or 
tbrougb  tbe  breaking  out  of  war, 
so  long  as  sbip  and  cargo  are  not 


{e)  If,  at  the  time  of  taking  oat  tlie  cargo  from  a  Btranded  ship,  there  is  no  reason- 
able prospect  of  saving  her,  then  the  expense  of  discharging  is  in  practice  not  treated 
as  general  average,  but  as  a  specific  charge  on  the  cargo  saved,  and  on  the  freight,  if 
any,  which  is  saved  by  the  same  operation.  If,  on  the  other  hand,  it  was  at  the  time 
expected  that  the  ship  would  be  saved  by  lightening  her,  then  the  whole  expense  is 
general  average  down  to  the  time  when  the  last  portion  of  cargo  is  removed  from  the 
ship.  Hence,  if  a  portion  of  the  cargo  is  first  brought  into  safety,  and  subsequently 
the  ship,  with  the  remainder  of  the  cargo  on  board,  is  towed  afloat,  the  whole  expense 
from  first  to  last  is  made  general  average :  the  portion  of  cargo  already  in  safety  must 
contribute  towards  the  expense  of  towing  ofP  the  partially  laden  ship.  This  is  so,  even 
though  the  stranding  may  take  place  so  near  to  the  port  of  destination  that  the  cargo 
is  taken  thither  directly  as  discharge,  and  is  never  reunited  to  the  ship.  If,  however, 
the  whole  of  the  cargo  is  first  taken  out,  and  carried  to  its  destination,  and  the  empty 
ship  is  then  towed  off,  the  ship  contributes  to  the  cost  of  discharging  the  cargo,  but 
the  cargo,  being  in  safety,  does  not  contribute  to  the  expense  of  towing  oft  the  ship. 

(/)  This  clause  is  evidently  a  modification  of  the  well-known  rule  of  Koman  law  on 
this  head.  By  that  rule,  if,  for  the  common  safety,  goods  are  transhipped  into  a 
lighter,  and  the  lighter  is  lost  in  a  storm  whUe  the  ship  is  safe,  the  ship  and  goods  on 
board  shall  contribute  to  the  loss  of  those  in  the  lighter,  whereas  if  the  ship  is  lost  in 
the  storm  while  the  lighter  is  safe,  there  shall  be  no  contribution  ;  because  by  the  tran- 
shipment the  goods  in  the  lighter  were  exposed  to  a  greater  risk,  whereas  the  ship  and 
goods  left  in  her  were  not.  To  the  Dutch  legislators  it  has  appeared  more  equitable 
that  there  should  be  a  reciprocity  between  the  two. 
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Bchip  en  lading  niet  van  alle  weder- 
zijdsche  yerbindtenissen  zijn  ont- 
Blagen; 

19°.  De  bodemerij -premie  van 
geldsommen  tot  dekking  der  onkoB- 
ten,  in  avarij-gros  yallende,  op- 
genomen ; 

20°.  De  premie  om  de  kosten,  bij 
bet  vorige  nommer  vermeld,  te  doen 
verzekeren,  of  bet  verlie®  betwelk 
door  bet  verkoopen  van  een  ge- 
deelte  der  lading  in  eene  noodbaven 
is  geleden,  ten  einde  die  avarij- 
kosten  te  dekken ; 

21°.  De  kosten  op  bet  opmaken 
en  bepalen  der  avarij-grosse  val- 
lende ; 

22°.  De  kosten,  daaronder  be- 
grepen  de  meerdere  gagien  en  bet 
onderboud  van  bet  scbeepsvolk, 
veroorzaakt  door  eene  buitenge- 
wone  en  bij  bet  sluiten  der  be- 
vracbting  niet  voorziene  quaran- 
tainO;  voor  zoo  verre  bet  scbip  en 
de  ingeladene  voorwerpen  daaraan 
zijn  onderworpen ; 

23°.  In  bet  algemeenallescbaden 
die  uit  nood,  opzettelijk  veroorzaakt, 
en  als  onmiddellijk  gevolg  van  dien, 
geleden  zijn,  en  de  kosten  die,  in 
gelijke  omstandigbeden,  na  de  ver- 
eiscbte  raadpleging,  zijn  gemaakt 
tot  beboud  en  gemeen  welzijn  van 
scbip  en  lading. 


released  from  all  reciprocal  engage- 
ments; 

19.  Tbe  bottomry  premium  on 
sums  of  money  raised  to  cover 
expenses  belonging  to  general 
average ; 

20.  Tbe  premium  of  insurance 
to  cover  tbe  cbarges  mentioned  in 
tbe  preceding  number;  and  tbe 
loss  incurred  tbrougb  a  sale  of  a 
portion  of  tbe  cargo  in  a  port  of 
refuge,  in  order  to  cover  average 
expenses ; 

21.  Tbe  expenses  connected  witb 
tbe  drawing  up  and  adjusting  of 
tbe  general  average ; 

22.  Tbe  expenses,  including  tbe 
increased  wages  and  cost  of  main- 
tenance of  tbe  crew,  occasioned  by 
a  quarantine  wbicb  is  extraordinary 
and  not  provided  for  in  the  contract 
of  affreigbtment,  so  far  as  tbe  sbip 
and  goods  on  board  are  subject 
tbereto;  and 

23.  In  general,  all  losses  wbicb 
are  purposely  incurred  in  case  of 
danger  or  distress,  and  tbeir  imme- 
diate consequences,  as  also  expenses 
wbicb,  in  tbe  like  circumstances, 
after  due  deliberation,  are  incurred 
for  tbe  preservation  and  common 
good  of  sbip  and  cargo  (^)  (A). 


(ff)  At  this  point  we  may  state  the  practice  in  Holhind  in  cases  not  specified  in  the  Code. 

(1)  Damage  by  cutting  a  ship  open  to  extract  the  cargo  is  general  average.  In  case 
the  ship  is  not  eyentually  got  off  the  ground  or  floated,  the  amount  allowAblo  is,  not 
two-thirds  of  the  cost  of  repairing,  but  the  diminution  of  the  proceeds  of  the  ship, 
resulting  from  such  cutting. 

When  the  wreck  of  spars  and  sails  is  cut  away,  the  mast  haying  previously  been 


(A)  See  (A)  next  page. 
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§  700.  Wanneer  inwendige  ge- 
breken  yan  het  schip,  deszelfs  on- 
deugdzaamheid  tot   het  doen  der 


§  700.  When  the  inherent  defect 
of  the  ship,  her  unfitness  to  per- 
form the  voyage  (t),  or  the  fault  or 


carried  away,  the  practice  under  ordinarj  circumbtanoee  is,  to  allow  in  g^eral  average 
one  half  of  two- thirds  of  the  cost  of  new  materials,  as  representing  the  damaged  yalue. 

Damage  to  sails  used  to  force  a  stranded  ship  off  the  ground  is  general  arerage.  So 
likewise  is  damage  to  a  steamer's  machinery  worked  for  the  same  purpose. 

With  regard  to  coals  consumed  dnriug  such  working  of  the  engines,  the  law  does  not 
seem  to  be  at  present  determined :  the  practice,  however,  is  to  treat  this  item  as  general 
average. 

Damage  done  to  a  ship  in  resisting  the  attack  of  an  enemy  or  pirate  is  considered  as 
general  average.  With  regard  to  the  ammunition  expended,  the  better  opinion  seems 
to  be,  that  this  is  not  general  average,  since  that  is  the  very  purpose  for  which  the 
ammunition  is  put  on  board.  There  is,  however,  no  express  legislation  on  either  of 
these  points. 

Damage  done  to  a  ship  in  order  to  extinguish  a  fire  is  general  average. 

Cargo  damaged  by  water  poured  or  let  into  the  ship  to  extinguish  a  fire  is  general 
average. 

Hawsers  and  other  ship's  materials  carried  on  deck  contrary  to  good  seamanship, 
and  thrown  overboard,  are  not  general  averagfe. 

Press  of  Sail.—Dam&ge  done  by  carrying  a  press  of  canvas  to  beat  off  a  lee  shore  or 
escape  an  enemy  is  not  regarded  as  general  average. 

Jettison  on  account  of  ig^tion  is  general  average  if  the  fire  was  caused  in  conse- 
quence of  a  leak  sprung  during  a  gale.  But  if  the  condition  when  it  was  shipped 
caused  the  subsequent  ignition,  it  is  vice  propre  of  the  cargo,  and  no  claim  for  contribu- 
tion can  be  made.  But  Dr.  Rahusen  is  of  opinion  that  the  shipowner  can  claim  freight 
for  the  carg^  jettisoned  from  the  shipper,  and  he  is  no  doubt  entitled  to  damages  caused 
by  the  fault  of  the  shipper. 

(2)  Damage  by  docking  a  ship  in  a  gale  is  not  considered  general  average  in  Holland. 
Dr.  Bahusen  is  of  opinion  that  there  is  really  no  difference  in  principle  between  such 
damage,  and  the  damage  a  ship  may  sustain  from  grounding  at  the  entrance  of  a  port 
of  refuge. 

Damage  done  by  tug  coming  alongside  to  render  salvage  assistance  only  to  be  con- 
sidered gfeneral  average  if  *' unavoidable." 

(A)  '*  Protest. — The  costs  of  a  protest  in  order  to  prove  general-a?erago  damages 
belong  to  general  average.     (Mag.  v.  H.,  xvi.  p.  246.)" — (Ul.,  p.  94.) 

**  Costs  of  Carenting. — A  ship  had  got  aground  by  accident,  and,  in  order  to  get  her  off, 
had  to  be  lightened  of  her  cargo.  From  this  a  general  average  case  sprung,  so  that  to 
estimate  the  contributory  value  of  the  ship,  she  had  to  be  careened.  But  also,  as  she 
had  sustained  damages  to  the  hull  by  the  stranding,  those  had  to  be  surveyed  and 
considered  whether  the  bottom  needed  repair.  Consequently  the  costs  of  this  careening 
are  only  to  be  taken  at  half  their  amount  in  general  average,  and  not  at  the  whole  cost, 
as  the  adjuster  regarded  it.     (Mag.  v.  H.,  vii.  p.  281.) " — (Ul.,  p.  94.) 

(t)  '*  (a)  Unseaworthiness.  The  ship  Quintet  was  chartered  for  a  voyage  from  Java, 
or  Sumatra,  to  Amsterdam,  just  after  it  had  been  repaired  in  Soerabaija  under  the 
superintendence  of  experts.  The  loading  of  the  vessel  with  produce  took  place  in 
Soerabaija  and  Passaroean,  but  after  leaving  this  last  port  the  voyage  could  only  be 
carried  on  as  far  as  Batavia,  since — so  the  shipowners  maintained — between  Passaroean 
and  Batavia  the  sbip  encountered  a  violent  storm,  in  consequence  of  which  she  sus- 
tained serious  damages,  and  the  cargo  also  became  partially  injured.    In  Batavia  the 
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damaged  part  of  the  cargo  had  to  be  sold,  and  the  Quintet  herself  was  condemned  as 
not  worth  repairing.  The  rest  of  the  cargo  was  delivered  at  Amsterdam  bj  another 
vessel^  The  shipowner  declared  himself  ready  to  pay  the  proceeds  of  the  cargo  sold  in 
Batavia,  after  deducting  the  contribution  lying  on  it  for  general  average,  &c.  The 
shipper  demanded,  however,  compensation  for  the  full  value  of  the  goods  sold,  and 
refused  to  contribute  at  aU  to  general  average,  because  the  damages  and  cosU  had 
arisen  from  the  ship's  unseaworthiness,  the  captain  not  having  succeeded  in  proving 
that  force  majeure  had  prevented  his  delivering  the  entire  cargo.  The  shipper  gained 
his  cause  on  the  following  grounds:— It  was  acknowledged  by  both  parties  that  the 
crew,  after  they  had  taken  in  the  full  cargo  at  Passarocan,  refused  to  continue  the 
Yoyagfe  because  the  Quintet  leaked.  In  consequence  of  this,  experts  were  nominated, 
who  certified  that  the  ship  actually  did  leak.  If  the  vessel  had  not  had  her  hull 
repaired  so  recently,  they  would  have  advised  the  dischargpe  of  the  cargo  either  wholly 
or  in  part,  in  order  to  discover  the  leak ;  under  existing  circumstances  the  exx>erts  did 
not  consider  this  absolutely  indispensable,  and  saw  no  risk  in  the  Quintet  going  on  to 
Batavia,  where  she  was  to  complete  her  crew,  and  where  a  more  certain  opinion  about 
the  state  of  her  hull  could  be  obtained.  From  this  decision  of  the  experts  it  follows 
that  there  was  no  recog^tion  of  the  seaworthy  condition  of  the  ship  for  a  voyage  from 
Java  to  Holland,  and  the  defendant  could  not  fall  back  upon  the  experts  having 
ascribed  the  Quintette  leaking  to  her  having  lain  so  long  dry  during  the  repairs  at 
Soerabaija,  since  in  their  report  after  they  had  not  said  anything  of  finding  a  leak. 
The  certificate  of  seaworthiness  immediately  given  after  the  above  repairs,  although 
drawn  up  in  good  faith,  lost  its  force,  since  the  same  experts  five  weeks  later,  after  the 
ship  was  loaded,  had  formed  quite  a  different  opinion.  That  this  second  was  the 
right  view  was  proved  by  the  report  at  Batavia.  This  stated  that  the  longitudinal 
frame  of  the  ship  was  loose,  that  several  waterways  below  and  above  deck  were  broken, 
and  that  the  whole  vessel  more  than  before  had  strained  in  her  form.  One  can  only 
speak  of  a  further  straining  when  some  certain  alteration  of  the  form  of  the  vessel  has 
already  taken  place.  From  all  these  circumstances  the  unseaworthiness  of  the  Quintet 
is  clearly  deduced,  and  the  owner  is  bound  to  compensate  the  full  value  of  that 
part  of  the  cargo  that  was  not  delivered,  and  to  bear  alone  the  whole  expenses. 
(Mag.  V.  H.,  xi.  p.  100.) 

**  (b)  Unseaworthiness.  Breaking  down  of  engine.  The  British  steamer  JRustel  was 
six  days  out  on  a  voyage  from  Galatz  to  Rotterdam,  when  suddenly  from  some 
unexplained  cause  the  cylinder  cover  burst,  and  the  engine  could  work  no  more.  The 
steamer  had  to  be  towed  into  Malta  and  have  the  damages  repaired  there.  The  costs 
thus  incurred  were  brought  into  general  average,  but  the  cargo  owners  refused  to 
contribute  because  the  incapable  condition  of  the  engine  had  occasioned  the  expenses. 
The  Court  decided,  however,  in  favour  of  the  shipowner,  because  according  to  }  700 
it  is  the  business  of  the  cargo  ovniers  in  such  a  case  to  bring  proof  of  unseaworthiness. 
The  Court  did  not  accept  the  proof  from  the  position  of  eye-witnesses,  because  it  did 
not  exclude  the  possibility  that  the  bursting  of  the  cover  might  have  resulted  from 
causes  which  could  be  esteemed /orer^  majeure,     (Mag.  v.  H.,  zvii.  p.  141.) 

**  (o)  Insufficient  outfit.  Extra  consumption  of  coal.  The  ship  Miza  Hunting ^  from 
Soerabaija  to  Amsterdam,  took  in  at  Point  de  Galle  a  fresh  supply  of  coal  for  the 
voyage  thence  to  Aden.  On  the  way  she  encountered  high  contrary  winds,  so  that  her 
supply  of  fuel  was  exhausted  when  still  363  miles  off  Aden.  She  made  signals  of 
distress,  and  she  received  from  the  British  steamer  Hongkong  18  tons  of  coal,  with 
which  she  reached  Aden.  The  price  of  this  coal  did  not  belong  to  general  average, 
because  the  captain  ought  to  have  been  prepared  for  contrary  winds,  and  to  have 
supplied  himself  at  Point  de  Galle  with  a  sufficient  supply  of  coal.  (Mag.  v.  H.,  xvi. 
p.  247.)"— (Ul.,  p.  94.) 
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reize,  of  schuld  en  nalatigheid  van     neglect  of  the  captain  {k)  or  crew, 


den  schipper  of  het  scheepsvolk,  de 
schade  of  onkosten  hebben  veroor- 
zaakt,  zijn  laatstgemelden,  hoezeer 
ten  nutte  van  schip  en  lading  viij- 
willig  en  na  vereiscbte  raadpleging 
gemaakt,  geene  gemene  avarij. 


has  occasioned  the  damage  or  ex- 
pense, such  damage  or  expense, 
although  incurred  purposely,  after 
due  deliberation,  and  for  the  com- 
mon benefit  of  ship  and  cargo,  is 
not  general  average  (/). 


{k)  Fault  of  the  captain.  The  ship  Elise  had  taken  in  at  Archangel  a  cargo  of 
linseed  for  Zwolle,  in  Holland.  Shortly  after  leaving  Archangel  she  had  a  collision, 
and  was  damaged.  After  needful  repairs  at  Archangel  she  resumed  her  voyage,  had 
to  encounter  violent  storms  on  the  way,  and  arrived  at  last  at  Nieuwe  Diep.  As  long 
ago  as  before  the  second  time  of  leaving  Archangel  the  captain  had  asked  the  con- 
signees whether  they  would  not  agree  to  his  delivering  the  cargo  at  Nieuwe  Diep, 
since  lighters  could  be  sent  there  to  receive  the  cargo  and  take  it  on  board  them  up  to 
ZwoUe.  Afterwards,  on  reaching  Nieuwe  Diep,  the  captain  wrote  again  to  the  same 
effect  to  the  freighters,  because  he  thought  his  ship  was  too  crank,  and  could  not  lie 
in  Zwolle  safely  without  cargo.  The  day  after  this  second  request  was  made,  the 
captain  telegraphed  and  wrote  again  to  the  consignee,  now  declaring  that  the  ship 
was  leaky,  the  cargo  heated,  and  consequently  immediate  lighterage  was  necessary. 
In  fact,  in  the  course  of  several  days  it  was  certified  by  experts  that  the  cargo  was 
badly  heated,  and  the  ship  rather  leaky.  The  consignees  of  the  linseed  protested  on 
the  other  hand,  and,  after  long  negotiations,  at  last  it  was  agreed  that  the  repaired 
ship  should  take  in  again  the  sound  part  of  the  cargo,  and  deliver  it  at  Amsterdam,  all 
rights  reserved.  This  was  done ;  but  the  cargo-owners  refused  to  pay  any  costs  at  all 
of  the  Ulise  during  her  delay  at  Nieuwe  Diep,  and  the  Judge  decided  for  them  on  the 
following  grounds: — "The  captain  was  bound  by  Dutch  law  to  fulfil  his  voyage  in 
freight  as  quickly  as  possible ;  in  putting  into  a  port  of  refuge  he  has  to  take  counsel 
with  shipowner,  shippers  as  far  as  they  are  present,  and  with  the  officers  of  the  crew. 
The  captain  had  not  any  right  to  run  into  Nieuwe  Diep  as  a  port  of  orders,  for  the 
destination  of  the  cargo  to  Zwolle  had  not  been  altered.  The  necessity  of  running  into 
Nieuwe  Diep  had  not  been  sufficiently  proved.  A  ship's -council  had  not  been  held, 
an  obligation  to  run  in  on  account  of  sea-disaster  had  not  been  deposed,  and  it  did  not 
appear  that  the  repairs,  whidi  principally  concerned  the  former  collision- damages, 
might  not  have  been  put  off  a  short  time  longer.  Zwolle  could  have  been  reached  in 
a  day  from  Nieuwe  Diep,  and,  instead  of  this,  the  captain  lost  a  whole  week  in 
correspondence.  In  his  first  letter  from  Nieuwe  Diep  to  the  consignee  the  captain  did 
not  rest  on  the  necessity  of  the  repairs  of  his  ship  at  all  as  a  reason  for  having  the 
discharge,  but  on  the  crankness  of  the  vessel.     (Mag.  v.  H.,  ii.  p.  211.)" — (Ul.  p.  97.) 

(/)  Dr.  Kahusen  is  of  opinion  that  the  Code  here  only  refers  to  claims  on  the  part  of 
the  shipowner  ;  and  leaves  it  an  open  question  whether  a  merchant  whose  goods  have 
been  jettisoned  from  an  unsea worthy  ship  may  not  claim  contribution,  in  the  first 
instance,  from  the  other  owners  of  cargo ;  each  having  a  right  of  eventual  recourse 
against  the  shipowner.     (Compare  §  733  of  the  Code.) 

In  no  country  is  the  doctrine  of  seaworthiness  so  strongly  maintained  against  ship- 
owners and  captains  as  in  Holland.  The  captain  has  to  prove  by  sea-protest  and  log- 
book such  perils  as  may  be  deemed  sufficient  to  have  caused  the  damage.  If  not 
successful  in  this  proof,  there  is  a  presumption  against  him,  and  he  is  entitled  neither  to 
olaim  in  general  average  nor  to  recover  from  the  underwriters.  No  great  weight  is 
attached  to  the  certificates  of  surveyors  before  the  voyage,  and  they  do  not  exonerate 
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§  701.  Bijzondere  avarijen  zijn: 

1^.  Alle  schaden  en  verliezen  aan 
het  schip  of  aan  de  lading  overge- 
komen  door  storm,  neming,  schip- 
breuk  of  toevallige  stranding  ; 

2^.  Bergloonen  en  de  kosten  bij 
berging  uitgegeven ; 

3°.  Het  verlies  van,  en  de  scbade 
geleden  aan  kabels,  ankers,  touwen, 
zeilen,  boegspriet,  stengen,  ra's, 
booten  en  scheepsgereedschappen, 
veroorzaakt  door  storm  of  ander  on- 
heil  op  zee ; 

4**.  Bedame-kosten  en  het  onder- 
houd  en  de  gagien  van  het  scheeps- 
volk  gedurende  de  reclame,  indien 
slechts  het  schip  of  de  lading  zijn 
aangehouden ; 

bP.  Die  bijzondere  reparatien  der 
f  ustage  en  de  kosten  van  beredding 
der  beschadigte  koopmanschappen, 
voor  zoo  verre  dit  een  enander  niet 
het  onmiddellijk  gevolg  is  van  eene 
ramp  die  tot  avarij-gros  aanleiding 
geeft ; 

6°.  De  meerdere  vracht  en  de 
onkosten  van  laden  en  lessen 
welke,  bij  afkeuring  van  een  schip 
gedurende  de  reis,  moeten  betaald 


§  701.  Particular  averages  are : 

1.  All  damage  and  loss  occurred 
to  the  ship  or  cargo  by  storm,  cap- 
ture, shipwreck,  or  casual  strand- 
ing; 

2.  Salvage  and  the  disbursements 
made  at  the  saving ; 

3.  The  loss  of,  and  the  damage 
caused  to  cables,  anchors,  cordage, 
sails,  bowsprit,  topmasts,  yards, 
boats,  and  tackle,  by  storm  or  other 
mischief  at  sea ; 


4.  The  charges  of  reclaiming, 
and  the  maintenance  and  wages 
of  the  crew  during  the  reclaiming, 
if  only  the  ship,  or  the  cargo  alone, 
have  been  seized ; 

5.  The  special  repairs  of  casks 
and  the  expenses  of  bringing  in 
order  the  damaged  merchandize, 
for  as  much  as  they  are  not  the 
direct  consequence  of  any  casualty 
which  constitutes  general  average ; 


6.  The  surplus  freight  and  the 
charges  of  loading  and  unloading, 
which  must  be  paid  if  the  ship  is 
condemned  during  the  voyage,  in 


the  oaptain  from  showing  sea-poril  as  the  cause  of  the  disaster.  Art.  479  of  the  Code 
runs  thus: 

*'  The  charterer  owes  no  freight,  and  has  a  right  to  damages,  if  it  is  proved  that  the 
ship  at  the  commencement  of  the  voyage  was  not  in  a  fit  state  to  perform  it.  Such 
proof  is  allowed  notwithstanding  and  against  the  certificates  of  survey  before 
sailing." 

This  is  extended  in  practice  to  oorer  matters  of  general  average  and  insurance.  The 
onus  prohandi  falls  on  the  captain,  and  the  practical  result  is  that,  as  a  general  rule, 
Dutch  ships  are  always  kept  in  a  perfectly  seaworthy  condition. 

Hence  jettison  caused  by  unseaworthiness  has  no  claim  in  general  average. 
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worden,  in  de  gevallen  waarin,  vol- 
gens  de  bepalingen  van  art.  478 
van  het  Wetboek,  de  goederen  door 
een  ander  scliip  voor  rekening  van 
de  inladers  worden  vervoerd ;  en 

7^.  In  bet  algemeen,  alle  scbade, 
verliezen  en  de  gemaakte  onkosten 
die  niet  zijn  veroorzaakt  of  gemaakt 
opzettelijk  en  tot  beboud  en  gemeen 
welzijn  van  scbip  en  lading,  maar 
die  zijn  geleden  door  of  gemaakt 
ten  beboeve  van  bet  scbip  alleen^ 
of  voor  de  lading  alleen,  en  welke 
dien  vol  gens,  naar  aanleiding  van 
art.  699,  niet  onder  avarij-gros 
bebooren. 

§  702.  Wanneer  een  scbip  uit 
boof de  van  steeds  bestaande  droog- 
ten,  ondiepten  of  banken,  met  zijne 
voile  lading,  nocb  van  de  plaats 
waar  bet  vertrekken  moet,  nocb 
naar  de  plaats  van  deszelfs  be- 
stemming  kan  gevoerd  worden,  en 
alzoo  een  gedeelte  der  lading  met 
ligters  aangevoerd  of  in  b'g^ers  moet 
gelost  worden,  worden  zoodanige 
ligter-loonen  niet  als  avarij  be- 
scbouwd. 

De  kosten  komen  ten  laste  van 
bet  scbip,  ten  zij  bij  cognoscemen- 
ten  of  de  cbertopartij  een  ander 
beding  zij  gemaakt. 


tbe  cases  in  wbicb  tbe  goods  are 
forwarded  by  anotber  vessel,  for 
account  of  tbe  sbippers,  according 
to  tbe  stipulations  of  tbe  478tb  art. 
of  tbis  Code ;  and 

7.  Generally,  all  damage,  loss,  and 
expenses  made  wbicb  are  not  caused 
or  occasioned  purposely  and  for  tbe 
preservation  and  common  good  of 
sbip  and  cargo,  but  wbicb  bave 
been  sustained  or  occasioned  on 
bebalf  of  tbe  sbip  alone,  or  for  tbe 
cargo  alone,  and  wbicb  conse- 
quently, according  to  §  699,  do  not 
belong  to  general  average  (m). 

§  702.  Wben  a  sbip  is  prevented 
by  existing  sboals,  sballows,  or 
banks,  from  leaving  tbe  place  of 
departure  or  reacbing  ber  place  of 
destination  witb  ber  f  uU  cargo,  and 
a  part  tbereof  must  tbus  be  con- 
veyed to  tbe  sbip  by,  or  discharged 
in  ligbters,  sucb  ligbterage  is  not 
considered  as  average  (n). 


Tbe  expenses  come  to  tbe  cbarge 
of  tbe  sbip,  if  no  otber  agreement 
bas  been  made  by  tbe  bills  of  lading 
or  cbarterparty  (o). 


{m)  Cost  of  repairs  to  cargo  at  a  port  of  refuge,  when  damaged  by  accident,  is  par- 
ticular average. 

(m)  '  *  Ziffhteraffe  in  the  ordinary  courte  of  the  voyage. — A  captain  cannot  justlfj  his 
patting  into  another  port  (Nieuwe  Diep)  near  the  port  of  destination  (ZwoUe)  and 
discharging  cargo  there,  by  saying  that  he  could  not  reach  that  port  of  destination  on 
account  of  the  great  draught  of  his  vessel.  His  delay  at  Nieuwe  Diep,  and  the 
discharge  of  the  cargo  itself  was  not  warrantable ;  it  only  followed  from  the  ship^s 
draught  that  the  captain  was  authorized  to  transfer  the  cargo  on  to  lighters  at  Nieuwe 
Diep,  and  at  his  own  charge  to  g^t  it  forwarded  to  Zwolle.  (Mag.  y.  H.,  ii.  p.  218.)*' 
— (Ul.  p.  100.) 

(o)  ' '  Lighterage  in  the  ordinary  course  of  the  voyage, — The  words  appended  in  English 
charter-parties  as  to  the  delivery  at  the  port  of  destination  '  or  bo  near  thereunto  as  she 
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§  703.  De  bepalingen  Tan  do 
arts.  698,  699,  700,  en  701,  ten 
aanzien  van  de  gemeene  en  bijzon- 
dere  avarijen,  zijn  insgelijks  toe- 
passelijk  op  de  zoo  evengemolde 
ligterschepen  en  op  de  voorwerpen 
in  dezelve  geladen. 

§  704.  Indien  gedurende  de  yaart, 
het  zij  aan  de  ligterschepen,  het 
zij  aan  de  goederen  in  dezelve  ge- 
laden, eene  schade  overkomt,  welke 
tot  gemeene  avarij  behoort,  wordt 
deze  yoor  een  derde  door  de  ligter- 
schepen, en  YOor  twee  derden  door 
de  aan  boord  van  dezelve  zich  be- 
vindende  goederen,  gedragen. 

Deze  twee  derden  worden  ver- 
volgens  bij  wijze  van  avarij -gros 
omgeslagen  over  het  principale 
Bchip,  de  vrachtpenningen  en  de 
geheele  lading ;  die  der  ligtersche- 
pen daaronder  begrepen. 

§  705.  Wederkeerig  blijven  de 
goederen,  in  de  ligterschepen  ge- 
laden, in  gemeenschap  met  het 
principale  schip  en  de  overige  lad- 
ing, en  dragen  in  de  gemeene  ava- 
rijen, welke  aan  het  schip  en  de 
lading  mogten  zijn  overgekomen, 
tot  op  het  oogenblik  dat  de  eerst- 
gemelde  ter  plaatse  hunner  be- 
Btemming  znllen  zijn  gelost,  en  aan 
de  geconsigneerden  overgeleverd. 

§  706.  Goederen  die  nog  niet  zijn 
ingeladen,  het  zij  in  het  principale 
schip,  het  zij  in  de  vaartuigen  be- 
stemd  om  dezelve  naar  het  schip 


§  703.  The  rules  respecting 
general  and  particular  average 
contained  in  §§  698,  699,  700,  and 
701  likewise  apply  to  the  lighters 
just  mentioned  and  the  objects 
loaded  in  the  same. 


§  704.  If,  during  their  naviga- 
tion, any  damage  comes  to  the 
lighters  or  to  the  goods  loaded 
therein  which  belongs  to  general 
average,  one-third  thereof  is  sup- 
ported by  the  lighters,  and  two- 
thirds  by  the  goods  which  are  on 
board  of  them  at  the  time. 

These  two-thirds  are  afterwards 
assessed  as  general  average,  on  the 
principal  ship,  the  freight,  and  the 
whole  cargo,  including  that  of  the 
lighters. 


§  705.  Reciprocally  the  goods 
laden  in  the  lighters  continue  in 
common  with  the  principal  ship 
and  the  remainder  of  the  cargo, 
and  participate  in  the  general  aver- 
ages which  may  have  come  to  the 
ship  and  cargo,  till  the  moment  the 
first-named  shall  have  been  landed 
at  their  place  of  destination  and 
delivered  to  the  consignees. 


§  706.  Goods  not  yet  laden  either 
in  the  principal  ship  or  in  the  ves- 
sels destined  to  convey  them  to  her, 
do  not  in  any  case  participate  in  the 


may  safely  get,'  do  not  free  the  ship  from  bearing  the  lighterage  costs  which  are 
necessary  to  bring  the  vessel  to  such  a  draught  as  to  enable  her  to  get  up  to  the  port  of 
destination.     (Mag.  v.  H.,  ix.  p.  68.)" — (Ul.  p.  101.) 
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oyer  te  voeren,  dragen  in  geen 
geyal,  in  de  rampen  die  aan  het 
piincipale  scliip  waarin  dezelve  ge- 
laden  moeten  worden,  overkomen. 


§  707.  De  schade,  aan  de  koop- 
manschappen  overgekomen  nit 
lioofde  dat  de  schipper  verzidnid 
hecft  de  luiken  digt  te  sluiten,  het 
schip  behoorlijk  vast  te  maken, 
bekwame  werktuigen  tot  het  hij- 
Bchen  te  bezorgen,  en  door  alle  an- 
dere  ongevallen,  uit  opzet  of  achte- 
loosheid  van  den  schipper  of  het 
Bcheepsvolk  yoorkomende,  zijn  bij- 
zondero  avarijen,  waarvoor  de  in- 
lader  zijn  yerhaal  heeft  op  den 
schipper,  het  schip  en  de  yracht. 


§  708.  Do  loods-,  sleep-  en  an- 
doro  golden  om  de  hayens  of  riyio- 
ren  in  of  uit  te  loopen,  alle  tollen 
en  uitgayen  bij  het  af varen  en  yoor- 
bij  zeilen,  alle  tonne-,  anker-,  yuur- 
en  baak-gelden,  en  alio  andere  reg- 
ten,  die  tot  de  scheepyaart  betrek- 
kelijk  zijn,  zijn  geene  ayarijen, 
maar  gewone  kosten  yoor  rekening 
yan  het  schip ;  ten  zij  bij  het  cog- 
noBcement  of  de  chertepartij  anders 
bedongen  zij. 

Diese  kosten  komen  nimmer  ten 
laste  yan  de  verzekeraars,  ten  zij 
in  het  bijzonder  geyal,  dat  dezelye 
zijn  het  gevolg  yan  eenige  onyoor- 
ziene  en  buitengewone  omstandig- 
heden  gednrende  de  reis  opgeko- 
men. 


§  713.  Ingeyal  yan  schade  aan 
een  yerzekerd  schip,  door  zeeramp 


casualties  befalling   the  principal 
ship  in  which  they  are  to  be  laden* 


§  707.  Damage  come  to  the  mer- 
chandise in  consequence  of  the  mas- 
ter haying  neglected  to  close  the 
hatches,  to  make  the  ship  properly 
fast,  or  to  proyide  proper  means  of 
hoisting,  and  of  all  other  mis- 
fortunes caused  by  design  or  care- 
lessness of  the  master  or  crew,  are 
particular  ayerages,  for  which  the 
shipper  has  his  recourse  on  the 
master,  the  ship,  and  the  freight. 


§  708.  The  pilotage,  towage,  and 
other  dues  to  enter  or  leaye  har- 
bours or  riyers,  all  tolls  and  ex- 
penses at  the  departure  or  passage, 
all  tonnage,  anchorage,  beaconage, 
or  light  dues,  and  all  other  duties 
relatiye  to  navigation,  are  not  aver- 
ages but  usual  expenses  for  ac- 
count of  the  ship,  unless  it  be  other- 
wise agreed  upon  by  the  bill  of 
lading  or  the  charterparty. 

These  expenses  never  come  to  the 
charge  of  the  underwriters,  unless 
in  the  particular  case  of  their  being 
the  consequence  of  some  unforeseen 
and  extraordinary  circumstance 
occurred  during  the  yoyage. 


§  713.  In  case  of  damage  to  an 
insured  ship,  sustained  by  perils  of 
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geleden,  draagt  de  yersekeraar 
Blechts  twee-derden  de  kosten,  tot 
de  reparatie  vereischt,  om  het  even 
of  dezelve  al  of  niet  hebbe  plaats 
gehad,  en  zulks  in  evenredigheid 
van  het  verzekerde  to  bet  onverze- 
kerde  gedeelte.  Een  derde  blijft 
voor  rekoning  van  den  verzekerde 
wegens  vooronderstelde  verbetering 
van  oud  tot  nieuw. 

§  714.  Indien  de  reparatie  beeft 
plaats  gebad,  wordt  bet  bedrag  der 
kosten  bewezen  door  rekeningen  en 
alle  andere  middelen  van  bewijs,  en, 
des  noods,  door  begrooting  van 
deskundigen. 

In  geval  de  reparatie  niet  gedaan 
is,  wordt  bet  bedrag  derzelve  door 
deskundigen  begroot. 

§  715.  Indien  bet,  des  noods  na 
verboor  van  deskundigen,  blijkt, 
dat  door  de  gedane  reparatie,  de 
waarde  van  bet  scbip  meer  dan  een 
derde  is  vermerderd,  betaalt  de 
versekeraar,  in  evenredigbeid  als 
bij  §  7 1 3  is  vermeld,  bet  voile  beloop 
der  gemaakte  kosten,  onder  aftrek 
der  door  verbetering  vermerderde 
waarde. 

§  716.  Indien  daarentegen  de 
verzekerde,  des  noods  na  begrooting 
als  voren,  bewijst,  dat  de  reparatie 
geene  verbetering  of  vermerdering 
der  waarde    van  bet  scbip,   boe- 


tbe  sea,  tbe  underwriter  only  bears 
two-tbirds  of  tbe  costs  of  tbe  re- 
pairs, wbetber  tbey  bave  actually 
taken  place  or  not,  and  tbis  in  pro- 
portion of  tbe  insured  to  tbe  unin- 
sured part.  One-tbird  remains  for 
account  of  tbe  insured  to  set  o£E  tbe 
supposed  amelioration  by  new  for 
old  («). 


§  714.  If  tbe  repairs  bave  taken 
place,  tbe  amount  of  tbe  costs 
thereof  is  proved  by  accounts,  and 
any  other  evidence,  and,  if  need  be, 
by  an  estimate  by  experts. 

If  tbe  repairs  have  not  been 
done,  the  amount  thereof  is  esti- 
mated by  experts. 

§  715.  When  it  appears,  if  need 
be  from  the  experts*  report,  that 
the  value  of  the  ship  has  increased 
by  more  than  one-third,  owing  to 
the  repairs,  the  underwriter  pays 
in  the  proportion  mentioned  in 
§  713,  the  full  amount  of  the  ex- 
pense incurred,  after  deducting  the 
increase  of  value. 


§  716.  On  the  other  band,  if  the 
insured  proves,  if  need  be  by  the 
report  as  aforesaid,  that  the  value 
of  the  ship  has  not  been  augmented 
in  any  way  by  the  repairs,  especially 


(»)  '*  Deduction  of  a  third  for  ship*  a  gear  sacrificed.— The  tvIq  of  §§  713,  716,  about  the 
deduction  for  difference  between  new  and  old,  applies  also  to  general  average.  The  law 
lays  tbe  onus  proband*  that  the  article  was  new,  and  consequently  not  liable  to  deduc- 
tion, on  the  captain  on  account  of  the  shipowner.  The  rule  of  §  716,  that  no  deduction 
takes  place  if  the  ship  is  new  and  on  her  first  voyage,  does  not  apply  with  regard  to  its 
gear,  but  the  captain  must  give  proof  that  the  sacrificed  article  (in  the  case  of  some 
hawsers  disputed)  is  new.    (Mag.  v.  H.,  xvi.  p.  246.)" — (XJl.  p.  103.) 
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genaamd,  heeft  de  weeg  gebragt, 
en  Tvel  bepaaldelijk  doordien  het 
Bcliip  nieuw  en  op  deszelfs  eerste 
reize  de  scliade  heeft  geleden,  of 
doordien  de  scliade  is  aangekomen 
aan  nieuwe  zeilen  of  nieuw  BcHeeps- 
gereedschap,  of  wel  aan  ankers, 
ijzeren  ketting-kabels  of  aan  eene 
nieuwe  koperen  huid,  heeft  de  aftrek 
Tan  een  derde  geen  plaats,  en  is  de 
vorzekeraar  verpligt  het  geheel  be- 
loop  der  reparatie-kosten,  in  even- 
redigheid  als  bij  §  713  is  yermeld 
te  vergoeden. 


Tweede  Afdeeling. 

Van  het  omskuin  en  draff  en  der  avartj- 
ffrosse  of  ffemeene  avarij, 

§  722.  De  berekening  en  verdeel- 
ing  Tan  aTarij-grosse  geschiedt  ter 
plaatse,  waar  de  reis  eindigt,  ten  zij 
parti j  en  deswege  andere  bedingen 
hebben  gemaakt. 

§  723.  Bij  het  staken  eener  reis 
binnen  dit  land,  of  bij  stranding  der 
schepen  aldaar,  worden  de  rekening 
euTerdeeling  opgemaakt  ter  plaatse. 
Tan  waar  de  schepen  binnen  dit  land 
zijn  Tertrokken  of  hadden  moeten 
Tertrekken. 


§  724.  De  berekening  en  Ter- 
deeliDg  der  aTarij-grosse  worden 
gedan  ten  Terzoeke  Tan  den  schipper 
en  door  deskundigen. 

De  deskundigen  worden  benoemd 
door  de  parti  j  en  of  door  de  regtbank 


from  her  being  new,  and  haTing 
suffered  the  damage  on  her  first 
Toyage,  or  by  the  damage  haTing 
occurred  to  new  sails  or  new  tackle, 
or  to  anchors,  chain-cables,  or  new 
copper  sheathing,  then  the  deduc- 
tion of  one-third  does  not  take 
place,  and  the  underwriter  is  bound 
to  indemnify  the  whole  costs  of  the 
repairs,  in  the  proportion  mentioned 
in  §713(0. 


Second  Section. 

Of  the  Assessment  and  Apportion- 
ment of  General  Average, 

§  722^  The  adjustment  and  appor- 
tionment of  the  general  aTerage 
should  be  made  at  the  place  where 
the  Toyage  ends,  unless  the  parties 
thereto  haTO  stipulated  otherwise. 

§  723.  In  case  of  the  interruption 
of  the  Toyage  within  this  country, 
or  of  the  stranding  of  the  ship 
there,  the  adjustment  and  appor- 
tionment is  to  be  made  up  at  the 
place,  in  this  country,  from  whence 
the  ship  set  sail  or  was  to  haTO  set 
sail. 

§  724.  The  estimation  and  assess- 
ment of  general  aTerage  are  made 
at  the  request  of  the  master,  and 
by  experts. 

The  experts  are  appointed  by  the 
parties  or  by  the  district  court  (m)  of 


(^)  ThiB  article  appliee  in  terms  only  to  particular  average,  but  in  practice  no  dis- 
tinction is  drawn  between  particular  and  general  average  in  this  respect. 

(m)  **  Non'renunciaiion  of  authorized  experU, — If  the  captain  and  the  oonugnees  in 
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van  arrondissement  der  plaats,  waar 
de  berekning  ea  verdeeling  binnen 
het  koningrijk  geschieden  moeten. 

De  deskundigen  moeten  worden 
beeedigd,  voor  dat  zij  hunne  werk- 
zaamheden  beginnen. 

Db  verdeeling  moet  worden  ge- 
homologeerd  door  de  regtbank  van 
bet  arrondissement. 

Buiten's  lands  wordt  de  ayarij- 
gros  door  de  aldaar  daartoe  be- 
Yoegte  magt  opgemaakt. 

§  725.  Bij  eene  geheele  staking 
der  reis  onder  weg,  of  verkooping 
van  de  lading  in  eene  noodhaven, 
beide  buiten  dit  land  yoorvallende, 
worden  de  vordering,  berekening 
en  verdeeling  der  schade  gedaan 
ter  plaatse,  alwaar  zoodanige  stak- 
ing of  verkoop  voorvalt. 


727.    De    gemeene     avarijen 
worden  gedragen : 

Door  de  waarde  van  bet  scbip  in 
den  staat  waarin  betzelve  aange- 
komen  is,  met  bijvoeging  van  bet- 
geen  bij  vergoeding  van  gemeene 
avarij  wordt  verstrekt ; 


tbe  place  wbere  tbe  estimate  and 
assessment  must  be  made  in  tbis 
country. 

The  experts  must  be  sworn  pre- 
vious to  beginning  their  work. 

The  assessment  must  be  sanc- 
tioned by  the  district  court. 

In  foreign  parts,  the  general 
average  is  adjusted  by  the  autho- 
rity competent  there. 

§  725.  In  case  of  the  entire  break- 
ing up  of  the  voyage  on  the  way,  or 
of  a  sale  of  the  cargo  in  a  port  of 
refuge,  taking  place  out  of  this 
country,  the  claim,  adjustment,  and 
apportionment  of  the  loss  is  to  be 
made  at  the  place  whore  such  break- 
ing up  or  sale  occurs  (x). 

§  727.  General  averages  are  to 
be  borne : 

By  the  value  of  the  ship  in  the 
condition  in  which  she  arrives,  with 
addition  of  whatever  is  compensated 
in  general  average  (y) ; 


India  have  agreed  '  to  bring  to  Amsterdam  the  case  in  dispute,  as  to  the  existence  or 
non-existence  of  a  general  average  in  case  the  average  statement  is  made,'  this  is 
nothing  more  than  a  deviation  from  the  rule  that  the  assessment  and  distribution  are  to 
be  made  where  the  voyage  ends,  but  not  an  agreement  to  leave  the  assessment  and  dis- 
tribution to  adjusters  at  the  captain's  option.  (Mag.  v.  H.,  xv«  p.  141.)" — (Ul. 
p.  107.) 

{x)  When  a  ship  is  wrecked  or  condemned  at  a  port  of  refuge,  and  the  goods  are  sent 
on  to  their  destination,  the  proper  place  for  adjusting  the  general  average  is,  the  pori; 
of  destination  of  the  g^ods,  in  case  they  are  brought  thither  for  risk  and  account  of  the 
shipowner.  If,  however,  no  ship  can  be  chartered  at  the  port  of  refuge  or  in  a 
neighbouring  port,  then  the  voyage  ends  at  that  port,  and  the  adjustment  must  be 
made  there,  although  the  cargo  may  be  subsequently  carried  by  the  owner  of  it  to  its 
original  destination. 

(y)  As  to  the  contributory  value  of  the  ship,  the  law  of  Holland  seems  to  be  the  same 
as  that  which  has  been  stated  to  be  the  law  of  England.  Custom,  however,  is  in  so 
far  at  variance  with  the  law  that,  if  the  ship  has  been  valued  in  her  damaged  state  at 
the  port  of  refuge,  that  value  is  adopted  as  her  contributory  value,  adding  the  amount 
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Door  de  vracht,  onder  af trek  van 
de  gagien  en  het  onderhoud  ran 
het  BcheepsYoIkj  en 

Door  de  waarde  van  de  goederen, 
welke  zich  ten  tijde  van  het  voor- 
vallen  der  schade  aan  boord,  of  in 
de  ligters  of  booten  hebben  be- 
vonden,  of  welke  voor  de  ramp  uit 
nood  zijn  geworpen  en  vergoed  ge- 
worden;  of  wel  tot  dekking  van 
avarij-koBten  bebben  moeten  wor- 
den  verkoopt. 

Gemunt  geld  draagt  in  de  ge- 
mecne  avarij  naar  den  koers  der 
plaats  waar  de  reis  eindigt. 

§  728.  De  ingeladene  goederen 
worden  begroot  naar  derzelver 
waarde  op  de  plaats  der  lossing, 
onder  korting  van  de  vracbt,  in- 
komende  regten  en  kosten  der  ont- 
lading)  mitsgaders  der  bijzondere 
avarij,  gedurende  de  reis  ten  laste 
derzelve  gevallen. 

Dit  lijdt  uitzonderiDg  in  de  vol- 
gende  gevallen : 

Wanneer  de  berekoning  en  de 
verdeeling  opgemaakt  moeten  wor- 


By  the  freight  (2),  after  deduc- 
tion of  the  wages  and  provisions  of 
the  crew  (a) ;  and 

By  the  value  of  the  cargo  which 
at  the  time  of  the  occurrence  of  the 
loss  was  on  board,  or  in  the  lighters 
or  boats,  or  which  before  the  dis- 
aster had  in  case  of  peril  been 
thrown  overboard  and  have  been 
made  good;  or  which  may  have 
been  sold  to  cover  average  ex- 
penses. 

Specie  contributes  to  the  general 
average  at  the  rate  of  exchange  at 
the  place  where  the  voyage  ends. 

§  728.  The  goods  on  board  are 
to  be  valued  according  to  their 
price  at  the  place  of  discharge, 
deducting  the  freight,  import  dues, 
and  expenses  of  unloading,  together 
with  any  particular  average  come 
to  their  charge  during  the  voyage. 

This  is  subject  to  the  following 
exceptions : 

When  the  adjustment  and  ap- 
portionment is  to  be  made  up  at 


to  be  made  g^od,  and  dedacting  posterior  damages.  This  custom  seems  to  be  based 
principally  npon  oonvenienoe,  as  a  second  valuation  is  thereby  avoided. 

(z)  When  freight  is  absolutely  prepaid,  its  share  of  general  average  is  payable,  as  in 
England,  by  the  charterer. 

Advances  on  freight  made  by  the  charterer  or  shipper,  and  insured  by  them  for 
captain* s  account,  contribute  upon  the  same  principle,  and  the  share  of  general  average 
is  paid  by  the  underwriter  of  the  advance.  If  the  captain  is  charged  with  the  pre- 
mium but  the  insurance  is  really  not  effected  by  the  charterer  or  the  shipper,  those 
must  pay  the  shore  of  general  average  themselves. 

(a)  The  deducting  of  provisions  is  plainly  wrong  on  principle,  but  it  is  the  rule.  It 
is  to  be  remarked  that,  as  the  Dutch  law  with  regard  to  the  payment  of  the  crew^s 
wages  is  the  same  as  our  own  common  law  previously  to  the  passing  of  the  Merchant 
Shipping  Act,  that  is  to  say,  as  the  crew  forfeit  their  wages  if  the  ship  be  totally 
wrecked,  it  is  right  in  principle,  as  it  is  in  practice,  to  deduct  from  the  contributory 
value  of  the  freight  the  entire  amount  of  wages,  nut  merely  reckooing  from  the  time 
of  the  general  average  act,  but  from  the  commencement  of  the  voyage,  or  from  the  last 
preceding  earning  of  freight ;  and  the  same  role  ought  to  be  followed  in  English 
adjustments  of  general  averages  on  Dutch  ships. 
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den  ter  plaatse  w£iar  de  schepen 
binnen  dit  land  zijn  vertrokken,  of 
hadden  moeten  vertrekken,  wordt 
de  prijs  der  ingeladene  g^ederen 
bepaald  naar  de  waarde  die  dezelye 
ten  tijde  der  inlading  hebben.ge- 
bad,  met  de  onkosten,  tot  aan 
boord,  de  premie  van  assurantie 
daar  niet  bijgerekend ;  en  in  geval 
de  goederen  beschadigd  zijn,  naar 
derzelver  wezenlijke  waarde. 

Wanneer,  bui ten's  lands,  de  reis 
geheel  wordt  gestaakt,  of  de  goe- 
deren worden  verkoopt,  en  de  avarij 
te  dier  plaatse  niet  heeft  kunnen 
worden  opgemaakt,  alsdan  wordt 
de  prijs,  dien  de  goederen  onder 
weg  waardig  zijn,  of  ter  plaatse  der 
verkooping  zuiver  bebben  opge- 
bragt,  als  bet  dragend  kapitaal 
berekend. 

§  729.  De  over  boord  geworpene 
goederen  worden  gewaardeerd  vol- 
gens  den  marktprijs  van  de  plaats 
der  ontlading  van  bet  scbip,  na 
af  trek  der  vracbt,  inkomende  regten 
en  ordinaire   onkosten ;    derzelver 


tbe  place  witbin  tbis  country  from 
wbence  tbe  sbip  sets  sail,  or  was  to 
bave  set  sail,  tbe  value  of  tbe 
goods  on  board  is  to  be  taken  at 
tbeir  wortb  at  tbe  time  of  sbip- 
ment,  witb  tbe  expenses  till  on 
board,  not  including  tbe  premium 
of  insurance;  and,  in  case  tbe 
goods  are  damaged,  tbeir  actual 
value. 


Wben,  abroad  from  tbis  country, 
tbe  voyage  is  wboUy  broken  up,  or 
tbe  goods  bave  been  sold,  and  tbe 
average  cannot  be  made  up  at  tbat 
place,  tben  tbe  sum  wbicb  tbe 
goods  would  be  wortb  on  tbe  way, 
or  tbat  wbicb  tbey  bave  f  etcbed  at 
tbe  sale,  must  be  taken  as  tbeir 
contributing  capital  (b). 


§  729.  The  goods  tbrown  over- 
board must  be  valued  according  to 
tbe  market  price  at  tbe  ship's 
port  of  discbarge,  deducting  tbe 
freight  (c),  import  duties,  and 
ordinary   expenses ;    their  quality 


[b)  When  the  voyage  is  broken  up  at  some  intermediate  place,  the  values  at  the 
place  where  it  is  broken  up  form  the  basis  of  the  adjustment.  If,  however,  the 
captain,  as  is  his  duty,  hires  another  ship,  and  sends  the  cargo  to  its  destination,  that 
is  not  a  breaking  up  of  the  voyage,  and  the  basis  of  adjustment  must  in  that  case  be, 
the  value  of  the  cargo  at  the  port  of  destination. 

{e)  *'Tho  legal  rule  that  from  the  market  price  of  the  jettisoned  goods  the  full 
amount  of  freight  must  always  be  deducted,  and  only  the  balance  be  compensated  to 
the  owner  of  the  goods  sacrificed,  I  regard,  looking  at  §  481  of  the  Dutch  Code,  as 
mistaken.  According  to  §  481  (hero  incidentally  deviating  from  §  618  of  the  German 
Code),  freight  of  goods  jettisoned  for  the  common  safety  is  to  be  paid  in  fuU  to  the 
shipowner,  and  by  the  shipper,  for  that  whole  section  of  the  Dutch  Code  is  treating 
only  'of  the  rights  and  duties  of  the  shipowner  and  the  shipper.'  By  the  sacrifice  of 
the  goods,  their  market  price  at  the  place  of  destination,  including  freight,  is  lost  by 
the  cargo-owners,  and  so  the  sum  total  of  these  ought  not  to  be  diminished.  A  deduc- 
tion of  freight  is  only  justifiable  then,  when  as  for  example  the  case  is  in  the  German 
Code,  no  freight  is  to  be  paid  on  goods  saciificed,  so  that  the  shipper  is  spared  freight 
by  reason  of  the  sacrifice.     (Conf.  p.  64.)" — (XJl.  p.  109.) 
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aard  en  gesteldheid  worden  opge- 
maakt  uit  cognoscementeiL,  fac- 
turen,  en  andere  bewijzen. 


§  730.  Indien  de  aard  of  hoe- 
danigheid  der  koopmanscliappen 
bij  liet  cognoscement  verkeerdelijk 
is  opgegeven,  en  deze  eene  grootere 
waarde  hebben,  wordt  de  schade 
over  dezelve  omgeslagen  op  den 
Yoet  van  de  wezenlijke  waarde, 
indien  zij  bebouden  zijn  gebleven. 

Docb  zoo  zij  door  werping  ver- 
loren  zijn  geraakt,  wordt  de  schade 
yergoed  volgens  de  hoedanigheid 
bij  het  cognoscement  opgegeven. 

Indien  de  opgegevene  koopman- 
schappen  van  eene  mindere  hoe- 
danigheid zijn  dan  bij  het  cogno- 
scement is  aangewezen,  dragen  zij 
in  de  schade  volgens  de  hoedanig- 
heid bij  het  cognoscement  op- 
gegeyen,  indien  zij  behouden  zijn 
gebleyen. 

Zij  worden  botaald  op  den  yoet 
yan  hare  wezenlijke  waarde,  indien 
zij  oyer  boord  geworpen  zijn. 

§  731.  De  mondbehoeften,  de 
kleederen  van  het  scheepsvolk  en 
de  dagelijksche  kleederen  de  pas- 
sagiers,  gelijk  mede  de  voor  de 
verdediging  van  het  schip  ver- 
eischte  ammunitie,  dragen  niet  in  de 
schaden  van  het  werpen  der  goe- 
deren.     De  waarde  van  al  hetgene 


and  condition  is  to  be  determined 
by  bills  of  lading,  invoices,  and 
other  proofs  (c^). 


§.730.  If  the  kind  or  quality  of 
the  merchandize  has  been  inac- 
curately described  in  the  bill  of 
lading,  and  they  are  more  valuable, 
the  loss  is  assessed  thereon  at  the 
rate  of  the  real  value,  if  the  goods 
have  been  saved. 

If,  however,  they  have  perished 
by  jettison,  the  loss  is  made  g^ood 
according  to  the  quality  mentioned 
in  the  bill  of  lading. 

If  the  goods  mentioned  are  of  a 
lower  quality  than  is  stated  in  the 
bill  of  lading,  they  contribute  to 
the  loss  according  to  the  quality 
mentioned  in  the  bill  of  lading,  if 
they  have  been  saved. 


They  are  made  good  at  the  rate 
of  their  real  value,  if  they  have 
been  jettisoned. 

§  731.  Provisions,  wearing  ap- 
parel of  the  crew,  and  ordinary 
wearing  apparel  of  the  passengers, 
likewise  ammunition  provided  for 
the  defence  of  the  ship,  do  not 
contribute  towards  the  loss  by 
jettison  (e).  The  value  of  all  such 
articles,  if  themselves  jettisoned,  is 


{d)  When  the  goods  jettisoned  either  were  damaged  at  the  time,  or  must  have 
become  damaged  had  they  remained  on  shipboard,  the  damaged  value  only  is  allowed, 
as  in  England.  The  principle  is,  that  he  whose  goods  are  jettisoned  never  may  be  a 
gainer,  but  must  be  brought  into  the  same  position  as  if  his  goods  had  remained  on 
board. 

{e)  *<  Although  jettison  only  is  spoken  of  in  §  731,  the  rule  holds  good  in  all  other 
cases  of  general  average  sacrifices,    (fkad,  §  725  of  the  German  Code.)*' — (Ul.  p.  111.) 
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van  dien  aard  over  boord  geworpen 
18,  wordt  yergoed  bij  omslag  over 
alle  andere  goederen. 

§  732.  De  goederen,  waaryan 
geen  cognoscement  van  bet  scbip- 
per  Yoorbanden  is,  of  die  niet  op 
bet  manifest  der  lading  staan, 
worden  niet  betaald,  indien  zij  over 
boord  geworpen  zijn;  zij  dragen 
in  de  scbade,  zoo  zij  zijn  bebouden 
gebleven. 

§  733.  De  goederen,  op  den  over- 
loop  yan  bet  scbip  geladen,  dragen 
mede  in  de  scbade,  indien  zij  be- 
bouden zijn  gebleven. 

Indien  de  scbipper  de  goederen, 
buiten  kennis  of  toestimming  van 
den  inlader,  op  den  overloop  beeft 
gfiplaatst  en  dezelve  zijn  geworpen 
of  door  de  werping  bescbadigd,  is. 
do  inlader  tot  den  eiscb  van  den 
omslag  geregtigd,  beboudens  bet 
verbaal  van  alle  belangbebbenden 
op  bet  scbip  en  den  scbipper. 


to  be  made  good  by  assessment 
over  all  tbe  goods. 


§  732.  Tbe  goods  of  wbicb  no 
bill  of  lading  of  tbe  captain  exists, 
or  wbicb  are  not  mentioned  in  tbe 
manifest,  are  not  compensated  if 
tbey  bave  been  tbrown  overboard ; 
tbey  participate  in  tbe  loss  if  tbey 
are  saved. 


§  733.  Goods  laden  on  tbe  deck 
of  tbe  sbip  contribute  to  tbe 
average,  if  tbey  remain  in  safety. 

In  case  tbe  captain,  witbout  tbe 
knowledge  or  concurrence  of  tbe 
sbipper,  bas  placed  tbem  on  deck, 
and  tbese  goods  bave  been  tbrown 
overboard  or  damaged  tbrougb  tbe 
jettison  (y),  tbe  sbipper  is  entitled 
to  recover  bis  loss  in  tbe  general 
average ;  witbout  prejudice  to  tbe 
rigbts  of  all  parties  concerned 
against  tbe  sbip  and  master  (y). 


(/)  "  Jettison  of  unauthorized  deck  cargo, — If  the  captain  has  stowed  goods  on  deck 
without  the  shipper's  permission,  and  has  to  throw  them  overboard  to  save  ship  and 
cargfo  from  a  common  danger,  the  fact  that  the  shipper  is  to  be  compensated  in  general 
average  for  the  damage  his  goods  have  thereby  suffered  does  not  annul  the  liability  of 
the  captain  to  being  sued  on  account  of  the  deck  cargo.  The  rule  in  §  733  is  rather  to 
be  regarded  as  a  special  provision  deviating  from  general  sea  law  to  protect  the 
shippers  concerned,  which  by  no  means  only  reserves  the  right  of  the  other  cargo 
owners  to  have  recourse  against  the  captain,  but  also  justifies  the  owner  of  the  deck 
cargo  himself  to  take  measures.  Under  such  circumstances  the  captain  is  not  allowed 
to  argue  that  he  was  compelled  to  the  jettison  by  vis  mty'or.  (Mag.  v.  H.,  xiv.  p.  167.)" 
— (Ul.  p.  112.) 

{jfff)  This  clearly  implies  that  the  shipment  on  deck  is  regarded  as  improper.  Presum- 
ably, if  goods  are  so  carried  with  the  consent  of  the  shipper,  and  are  jettisoned,  the  loss 
would  not  be  treated  as  g^eral  average ;  how  the  case  would  stand  as  between  the 
shipper  and  shipowner  is  not  defined.  It  appears  that  the  shipper  whose  goods  have 
been  placed  on  deck  without  his  knowledge,  has  a  double  remedy  in  case  of  jettison  ; 
he  may  claim  as  general  average,  or  he  may  claim  direct  from  the  shipowner. 

It  is  to  be  presumed  that  this  dause  only  refers  to  claims  on  the  part  of  the  ship- 
owner.   This  may  be  inferred  from  {  733,  where  it  is  laid  down  that  if  the  master, 
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§  734.  Indien  niettegenetaande 
het  wei'pen  van  goederen  of  het 
kappen  van  scheepstuigen,  het 
schip  vergaat,  beeft  geen  omslag 
tot  vergoeding  plaats. 

De  behouden  geblevene  of  ge- 
borgene  goederen  zijn  niet  ge- 
bouden  tot  betaling  of  tot  vergoed- 
ing van  geledene  Bcbade  van  de 
voorwerpen,  die  geworpen,  bescba- 
digd  of  gekapt  zijn. 

§  735.  Indien  bet  scbip  door  bet 
werpen  of  kappen  bebouden  blijft, 
en  naderband  bij  bet  vervolgen 
zijner  reis  vergaat,  en  alsdan  goe- 
deren geborgen  worden,  dragen 
alleon  de  geborgene  goederen  in  de 
werping,  naar  de  waarde  welke  zij 
alsdan  bebben,  na  aftrek  van  de 
bergloonen. 


§  734.  In  case  tbat,  notwith- 
standing tbe  jettison  of  tbe  goods 
or  tbe  cutting  away  of  tbe  ship's 
tackle,  tbe  ship  is  lost,  no  contri- 
bution shall  take  place. 

The  goods  which  escape,  or  are 
salvedi  are  not  liable  to  contribute 
towards  making  good  the  loss 
suffered  by  tbe  articles  thrown 
overboard,  damaged,  or  cut  away. 


§  735.  In  case  the  ship  is  pre- 
served by  means  of  the  jettison  or 
cutting  away,  and  afterwards,  in 
prosecuting  her  voyage,  is  lost,  and 
goods  are  eventually  saved,  tbe 
saved  goods  (A)  alone  contribute  to 
the  jettison,  according  to  the  value 
which  they  then  have,  after  deduc- 
tion of  the  cost  of  salvage  (i). 


without  the  knowledge  of  the  shipper,  improperly  loads  certain  goods  on  the  deck,  and 
these  goods  are  afterwards  jettisoned,  the  shipper  may  recoyer  his  loss  as  general 
average,  leaving  all  parties  concerned  a  right  of  ultimate  recovery  from  the  ship  or 
master.  Here,  under  the  form  of  a  particular  instance,  we  have  the  principle  laid 
down  in  the  German  law — that  the  party  in  fault  not  only  is  excluded  from  the 
benefit  of  contribution  towards  his  own  loss,  but  must  ultimately  make  good  to  each 
other  contributor  that  which  he  has  been  obliged  to  contribute  by  reason  of  his  fault ; 
the  contribution  itself,  as  amongst  the  innocent  parties,  remaining  intact.  Any  other 
rule  must  occasionally  work  an  injustice — e.g.^  in  case  of  jettison  of  cargo  from  an 
unseaworthy  ship,  there  clearly  ought  to  be  contribution  as  amongst  the  owners  of 
cargo,  supposing  the  shipowner  to  be  insolvent. 

With  regard  to  the  jettison  of  deck-load  to  lighten  a  ship  in  case  of  stranding^  Dr. 
Kahusen  says  that  there  has  been  on  this  point  no  legal  decision  in  the  Dutch  Courts, 
and  it  is  hardly  possible  to  say  what  the  Courts  would  decide ;  but  that  he  himself  is 
accustomed  to  allow  such  jettison  as  general  average.  He  cannot,  however,  say  that 
there  exists  any  decided  custom  on  this  point. 

(A)  G^>ods  sold  at  a  port  of  refuge  on  account  of  damage  do  not  contribute  to  any 
subsequent  average  disaster. 

(t)  **  Cargo  sold  in  a  port  of  refuge  has  not  to  hear  the  general  average  alone  if  ship  and 
cargo  are  lost  later. — The  ship  Maria  Agnes,  on  her  voyage  from  Java  to  Holland,  sustained 
such  damages  (in  part  general  average)  that  she  had  to  put  into  Simon's  Bay  as  a  port 
of  refuge.  Part  of  the  cargo  of  coffee  there  showed  signs  of  damage,  and  was 
therefore  sold  by  the  captain,  who  now  did  not  raise  money  for  the  repairs  of  the  ship 
on  the  credit  of  the  shipowner,  but  met  ihe  expenses  of  repairs  by  the  proceeds  of  the 
sale.  On  the  further  voyage  both  ship  and  cargo  were  totally  lost,  and  the  adjusters 
appealed  to  §  735  as  a  ground  for  bringing  the  proceeds  of  the  cargo  sold  at  Simon's 
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§  736.  Indien  het  scliip  en  de 
lading)  door  kappen  of  andere 
Bchade  aan  het  schip  toegebracht, 
behouden  blijven,  doch  de  g^ederen 
naderhand  vergaan  of  geroof d  wor- 
den,  heeft  de  schipper  geene  aan- 
spraak  op  de  oigenaars,  inladers  of 
geeonsigneerden  dier  goederen,  om 
in  den  omslag  dier  kapping  of 
Bcbade  te  dragen. 

§  737.  Indien  de  goederen  door 
Bcbuld  of  toedoen  van  den  inlader 
of  geconsigneerde  verloren  gaan, 
dragen  zij  evenwel  in  de  gemeene 
avarij. 

§  738.  In  geen  geval,  belioeft  de 
eigenaar  eener  lading  in  gemeene 
avarij  meer  te  dragen,  dan  de 
waarde  der  goederen,  zoo  als  die 
bij  derzelver  aankomst  waardig 
zijn  ;  onverminderd  zoodanige  kos- 
ten  als,  na  het  vergaan  van  bet 
scbip  of  de  opbrenging  en  aan- 
houding  der  goederen,  door  den 
Bchipper  te  goeder  trouw,  zelfs 
zonder  last,  zijn  gedaan,  om  van 
het  vergane  iets  te  redden,  of  de 
opgebragte  goederen  te  reclameren, 
al  ware  zulks  zonder  goed  gevolg. 


§  736.  In  case  the  ship  and  cargo 
are  preserved  by  the  cutting  away 
or  other  hurt  done  to  the  ship,  but 
the  goods  afterwards  are  lost  or 
stolen,  the  captain  has  no  claim 
against  the  owners,  shippers,  or 
consignees  of  such  goods  for  con- 
tribution towards  such  cutting 
away  or  hurt. 


§  737.  In  case  the  goods  are  lost 
through  the  fault  or  act  of  the 
shipper  or  consignee,  they  shall 
still  contribute  to  the  general 
average. 

§  738.  In  no  case  must  the 
owner  of  goods  bear  in  general 
average  a  larger  amount  than  the 
value  of  his  goods  in  the  condition 
in  which  they  arrive ;  excepting  such 
expenses  as,  after  the  wreck  of  the 
ship,  or  capture  or  detention  of  the 
cargo,  are  incurred  by  the  captain 
in  good  faith,  even  without  orders, 
in  order  to  save  something  from 
the  wreck,  or  to  reclaim  the 
captured  goods,  although  the  at- 
tempt may  have  been  ineffectual. 


Bay,  being  a  saved  object,  into  general  average.  The  tribunal  resorted  to  for  the  final 
decision  of  the  dispate  condemned  the  shipowner  to  reimburse  the  proceeds  of  the  sale 
in  Simon*  B  Town,  deducting  the  full  freight  falling  on  that  part  of  the  cargo,  but 
decided,  too,  that  there  was  no  case  for  general  average.  The  sale  of  the  damaged 
cargo  had  taken  place  in  the  port  of  refuge,  under  the  management  of  the  captain 
acting  as  negotiorum  gestor  for  the  owners  of  the  cargo.  Consequently,  the  captain  is 
bound  to  refund  the  proceeds,  and  cannot  maintain  that  it  belonged  to  the  value  of  the 
lost  ship  and  went  down  with  it.  Also  the  abandonment  of  ship  and  freight  in  this 
case  was  not  permiBsible,  but  the  responsibility  of  the  owner  was  a  personal  one.  As 
to  the  applicability  of  §  735,  it  cannot  be  concluded  from  it  that — because  goods  taved 
have  to  contribute  to  a  general  average,  even  if  the  vessel  is  totally  lost  after  those 
measures  of  safety  have  been  taken — that  goods  also  which  have  been  sold  in  a  port 
of  refuge  on  account  of  particular  damage  should  alone  contribute  to  the  general 
average  in  case  of  the  loss  of  ship  and  cargo.     (Mag.  v.  H.,  x.  p.  6.)"— (Ul.  p.  113.) 
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§  739.  Indien,  na  den  gedanen 
omslag,  de  geworpene  goederen 
door  de  eigenaars  zijn  terug  beko- 
men,  zijn  zij  geHouden  hetgeen  zij 
voor  dezelve  in  de  verdeeling  ont- 
yangen  hebben,  aan  den  schipper 
en  de  belangbebbenden  bij  de 
lading  in  te  brengen,  onder  aftrek 
der  Bchade,  onkosten  en  berg- 
loonen. 

In  dat  geval,  wordt  de  gemelde 
inbreng  door  bet  scbip  en  de  be- 
langbebbenden in  dezelfde  even- 
redigbeid  genoten,  als  zij  in  de 
scbade  der  werping  bebben  ge- 
dragen. 

§  740.  Indien  de  eigenaar  der 
geworpene  goederen  dezelve  terug 
bekomt,  zonder  eenige  vergoeding 
te  Yorderen,  draagt  bij,  in  geen 
geval,  in  de  gemeene  avarij,  na  de 
werping  aan  de  bebouden  ge- 
blevene  goederen  overgekomen. 


BOEK  11.     TIT,   r. 

Van  Bevrachting. 

§  478.  De  bevracbter  of  inlader 
is,  in  geval  de  scbipper  genood- 
zaakt  is  gedurende  de  reis  bet 
scbip  te  laten  vertimmeren,  ge- 
bouden  de  vertimmering  af  te 
wacbten,  of  (des  verkiezende)  de 
lading,  tegen  voldoening  van  de 
gebeele  vracbt  en  de  verscbuldigde 
avarij-grosse,  en  onder  de  be- 
palingen  bij  Artikel  511  voor- 
gescbreven,  naar  zicb  te  nemen. 


§  739.  If  after  tbe  assessment, 
the  goods  thrown  overboard  have 
been  recovered  by  the  owners,  these 
are  bound  to  return  to  the  master, 
and  the  parties  concerned  in  the 
cargo,  what  has  been  assigned  to 
them  for  the  same  by  adjustment, 
under  deduction  of  damage,  charges, 
and  salvage. 

In  such  case  the  ship  and  parties 
concerned  participate  in  what  is 
thus  brought  in,  in  the  same  pro- 
portion in  which  they  have  con- 
tributed for  the  loss  by  the  jettison. 


§  740.  If  the  owner  of  the  goods 
thrown  overboard  recovers  the  same 
without  claiming  any  indemnity, 
he  in  no  case  participates  in  the 
general  average  befallen  after  the 
jettison  to  the  goods  which  have 
remained  safe. 


BOOK  IL     TIT.   V. 

Of  Affrbightment. 

§  478.  In  case  the  captain  is 
obliged,  during  the  voyage,  to  have 
his  ship  repaired,  the  freighter  or 
shipper  is  bound  to  await  the 
repairing,  or  (at  his  election)  to 
take  away  his  goods  on  payment  of 
the  full  freight  and  the  general 
average  that  is  due,  and  on  com- 
plying with  the  conditions  of 
Art.  511  of  this  code  (/;). 


{k)  That  is,  he  must  liliewise  make  good  any  expense  which  his  withdrawal  of  his 
property  may  occasion,  such  as  the  hreaking  out  and  restoring  of  other  portions  of  the 
cargo  to  get  at  them. 
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Hij  IS,  gcdurende  den  tijd  der 
vertimmenDg,  geene  vracht  ver- 
schuldigd,  indien  het  schip  bij  de 
maand  vervracht  is,  noch  vermeer- 
dering  van  vracht,  indien  de  ver- 
vracliting  voor  de  reis  gescbied  is. 

Wanneer  bet  scbip  niet  mogt 
kunnen  worden  vertimmerd,  is  de 
scbipper  gebouden,  voor  zijne  re- 
kening  en  zonder  verbooging  van 
vracbt  te  mogen  eiscben,  een  ander 
scbip  of  andere  scbepen  te  buren, 
om  de  lading  naar  de  bestemmings- 
plaats  te  vervoeren. 

Indien  de  scbipper  geen  ander 
scbip  of  scbepen,  op  te  plaats  of 
nabij  gelegene  plaats,  beeft  kunnen 
bekomen,  is  bem  de  vracbt  niet 
verder  verscbuldigd  dan  in  even- 
redigbeid  van  de  reeds  afgelegde 
reis. 

In  dit  laatste  geval  blijft  de  zorg 
voor  de  voordere  vervoering  der 
goederen  aan  elk  der  inladers  over- 
gelaten ;  onverminderd  de  ver- 
pligting  van  den  scbipper,  om  ben 
niet  allecn  van  den  staat  der  zaken 
te  doen  kennis  dragen,  maar  ook 
om  alle  tusscben  tijds  vereiscbt 
wordende  maatregelen,  tot  beboud 
der  lading,  in  bet  werk  te  stellen. 

AUes,  ten  zij  door  parti j  en  anders 
mogt  zijn  bedongen. 

§  480.  Indien  de  scbipper  zicb, 
naar  aanleiding  van  Art.  372,  in  de 
noodzakelijkbeid  beeft  bevonden, 
goederen  te  verkoopen,  is  de  vracbt 
van  die  goederen  verscbuldigd,  bij 
beboudene  aankomst  van  bet  scbip, 


During  tbe  time  of  tbe  repairing 
no  f  reigbt  is  due  in  case  tbe  sbip  is 
freighted  by  tbe  montb,  nor  any 
augmentation  of  freight  in  case  it 
is  by  tbe  voyage. 

If  tbe  ship  cannot  be  repaired, 
tbe  captain  is  bound,  on  his  own 
account  and  Tritbout  having  any 
claim  for  enhancement  of  freight, 
to  hire  another  sbip  or  ships,  in 
order  to  forward  tbe  cargo  to  its 
place  of  destination. 

In  case  the  captain  is  unable  to 
procure  another  sbip  or  ships  on 
tbe  spot  or  in  any  place  in  the 
neighbourhood,  be  is  entitled  to  no 
further  freight  than  in  proportion 
to  the  distance  completed. 

In  the  latter  case,  tbe  respon- 
sibility for  tbe  forwarding  of  the 
goods  is  transferred  to  each  of  the 
shippers;  saving  the  duty  of  the 
captain,  not  only  to  inform  them  of 
the  state  of  affairs,  but  also  to 
direct  tbe  carrying  out  of  all  such 
measures  as  may  in  tbe  meantime 
be  requisite  for  the  safety  of  the 
goods. 

All  this,  imless  the  parties  have 
otherwise  stipulated. 

§  480.  In  case  tbe  captain,  acting 
in  conformity  with  Art.  372(/),  is 
under  tbe  necessity  of  selling  goods, 
tbe  freight  due  in  respect  of  such 
goods  is,  in  tbe  event  of  the  ship's 
safe  arrival,  the  whole,  and  in  tbe 


{tj  Art.  372  gives  direotiona  with  regard  to  the  sale  of  carg^,  in  case  of  need,  at  a 
port  of  refuge,  in  order  to  raise  funds  for  necessaries  to  enable  the  ship  to  complete  the 
voyage. 
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geheel,  en  bij  verongelukking  van 
hetzelye,  naar  eyenredigheid  der 
afgelegde  reis. 

§  481.  De  vraclit  is  mede  ver- 
scliuldigd  van  de  goederen,  die  tot 
algemeen  behoud  over  boord  zijn 
geworpen,  in  zoo  verre  de  verdeeling 
tot  bet  dragen  der  scbade,  door  de 
werping  veroorzaakt,  volgens  dit 
Wetboek  plaats  moet  bebben. 

§  482.  Van  goederen  door  scbip- 
breuk,  stranding  of  door  andere 
overmagtvergaan,  of  door  zeeroo vers 
of  vijanden  genomen,  is  geen  vracbt 
verscbuldigd. 

De  bevracbter  kan  zelfs  de  terug- 
gave  vorderen  van  betgeen  op 
rekening  is  betaald,  indien  bet 
tegendeel  niet  is  bedongen. 


§  483.  Scbip  en  lading  gerant- 
soeneerdof  vrijgekoopt,  of  goederen, 
na  scbipbreuk,  geborgen  zijnde,  is, 
voor  zoo  verre  de  reis   niet   kan 


event  of  ber  loss,  a  proportion 
according  to  tbe  distance  per- 
formed (m). 

§  481.  Freigbt  is  also  due  for 
tbe  goods  wbicb  bave  been  tbrown 
overboard  for  tbe  general  safety,  so 
far  as  tbe  contribution  for  tbe  loss 
caused  by  tbe  jettison  may,  ac- 
cording to  tbe  rules  of  tbis  Code, 
bave  taken  place. 

§  482.  For  goods  lost  tbrougb 
sbipwreck,  stranding,  or  otber 
disaster,  or  taken  by  pirates  or 
enemies,  no  freigbt  is  due. 

Tbe  sbipper  is,  on  tbe  contrary, 
entitled  to  a  return  of  wbatover 
freigbt  bas  been  paid  in  advance, 
unless  it  bas  been  stipulated  to  tbe 
contraiy. 

§  483.  If  sbip  and  cargo  are 
recaptured  and  ransomed,  or  g^ods 
after  sbipwreck  bave  been  saved, 
and  if  tbe  voyage  cannot  be  com- 


(#m)  If  the  ship  is  able  to  carry  the  goods,  but  if  part  of  the  cargo,  being  sea- 
damaged,  is  necessarily  sold  at  a  port  of  refuge  by  the  captain's  orders,  the  i^hole 
freight  is  due  on  such  portion.  This  rule  is  based  on  the  following  principles : — First, 
the  captain,  acting  as  agent  for  the  owner  of  the  cargo,  and  acting  on  his  behalf  by 
selling  a  part  of  the  carg^,  thereby  realizing  what  may  be  earned,  and  avoiding  a 
total  loss  of  that  part  of  the  cargo,  must  never  be  himself  a  loser  from  faithfully 
performing  his  duty.  Secondly,  it  is  highly  desirable  for  the  cargo  in  general  that 
any  sea- damaged  portion  should  be  left  behind  in  the  port  of  refuge,  and  the  captain 
ought  not  to  be  brought  into  a  struggle  between  his  conscience  and  his  pocket. 

If,  however,  the  full  cargo  is  sold  at  the  port  of  refuge  by  reason  of  its  being  sea- 
dasiiaged,  the  captain  would  only  have  a  right  to  pro  ratd  freight,  the  voyage  being 
broken  up,  and  the  captain  remaining  at  liberty  to  make  a  new  charter  and  to  sail 
whither  he  likes. 

Custom,  however,  has  introduced  in  both  these  cases  this  mitigntion — that,  if  cargo 
is  sold  in  the  port  of  refuge,  the  owner  never  is  liable  for  more  freight  (be  it  full 
freight  ov  pro  ratd  freight)  than  the  proceeds  of  the  cargo  sold.  It  is,  however,  more 
or  less  questionable  whether  this  custom  would  be  maintained  in  Court,  if  the  captain 
brought  an  action  against  the  shipper  for  the  balance  of  freight.  This  mitigation  does 
not  apply  to  the  case  when  the  goods  arrive  at  the  port  of  destination. 
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worden  ten  einde  gebragt,  de  vracht 
verscliuldigd  tot  de  plaats,  waar  het 
schip  genomen  of  de  schiphreuk 
geleden  is,  in  evenredigheid  der 
bedongene  vracht. 

De  vri j  gekoopte  of  gerantsoeneerde 
goederen,  ter  plaatse  der  bestemming 
door  denschipperbezorgdwordende, 
heeft  de  vervrachter  of  de  schipper 
regt  tot  de  geheele  vracht. 

In  de  gavallen  bij  het  eerste  en 
tweede  lid  van  dit  artikel  voorzien, 
draagt  de  vervrachter  of  de  schipper 
in  den  losprijs  of  in  het  bergloon, 
bij  wijze  van  avarij-grosse. 

§  484.  Yan  goederen,  tot  de  lading 
van  een  schip  behoordhebbende, 
die,  buiten  eeuig  toedoen  van  den 
schipper,  het  zij  in  zee  of  langs 
stranden,  worden  opgevischt  en 
geborgen,  en  vervolgens  aan  de 
belanghebbenden  uitgeleverd,  is 
geene  vracht  verschuldigd. 

§  487.  De  vervrachter  of  schipper 
vermag,  voor  de  vracht,  onkosten 
en  avarij-grosse,  de  goederen  niet 
aan  boord  te  houden. 

Hij  heeft  regt  om  den  opslag  en 
de  bewaring  onder  eenen  derde  te 
vorderen,  tot  dat  de  vracht,  onkosten 
en  avarij-grosse  zijn  voldaan,  en 
indien  de  goederen  bederfelijk  zijn, 
kan  hij  derzelver  verkoop  vorderen. 

Indien  de  avarij-grosse  niet 
spoedig  kan  begroot  werden,  heeft 
hij  regt  om  te  vorderen,  dat  eene 
billijke  som,  ter  bepaling  van  den 
regter,  daarvoor  inmiddels  onder 
geregtelij  ke  bewaring  gesteld  worde. 


pleted,  freight  is  due  to  the  place 
where  the  ship  was  captured  or 
where  the  shipwreck  occurred,  in 
proportion  to  the  freight  stipulated 
for. 

If  the  salved  or  ransomed  goods 
are  forwarded  by  the  captain  to  the 
place  of  destination,  the  shipowner 
or  captain  is  entitled  to  the  full 
freight. 

In  the  cases  provided  for  by  the 
first  and  second  sections  of  this  ar- 
ticle, the  shipowner  or  captain  must 
bear  his  share  of  the  ransom  or  sal- 
vage, in  the  way  of  general  average. 

§  484.  For  goods  forming  part  of 
a  ship's  cargo,  which,  without  any 
act  on  the  part  of  the  captain,  have 
been  fished  up  or  saved  at  sea  or 
along  the  coast,  and  afterwards 
delivered  to  the  proprietors,  no 
freight  is  due  (n). 


§  487.  The  shipowner  or  captain 
has  no  right  to  detain  the  goods  on 
shipboard  as  security  for  freight, 
expenses,  and  general  average. 

He  has  the  right  to  have  the 
goods  retained  in  the  hands  of  a  third 
party  until  the  freight,  expenses,  and 
general  average  are  satisfied,  and,  in 
case  the  goods  are  perishable,  he 
may  require  their  sale. 

In  case  the  general  average  cannot 
immediately  be  adjusted,  he  has  the 
right  to  demand  that  a  reasonable 
sum,  to  be  determined  by  the  judge, 
shall  in  the  meantime  be  placed 
under  judicial  custody. 


(n)  When  goods  arrive  at  their  destmation  so  damaged  as  not  to  be  worth  the 
freight,  full  freight  is  due.  As  to  liquids,  howeyer,  empty  or  nearly  empty  casks  may 
be  abandoned  for  the  freight,  as  in  France  and  Belgium, 


(     ^86     ) 
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THE   LAW   OF  SWEDEN. 

Since  the  last  edition  of  this  book,  the  three  Scandinavian  States — 
Sweden,  Norway,  and  Denmark — have  made,  and  are,  I  may  say,  in  the 
act  of  making,  very  great  progress  in  the  matter  of  general  average.  As 
regards  Sweden,  my  Third  Edition  was  based  upon  the  Code  of  Stockholm, 
February  23,  1864.  Ulrich's  valuable  book  carries  us  no  further,  though 
enriched  by  additional  materials  bearing  on  matters  of  practice  (a).  In 
1882,  however,  the  King,  by  a  decree  of  September  8,  entrusted  to  a 
Committee  the  work  of  elaborating  a  new  Code,  which  should  embody 
the  sea-laws,  and,  by  acting  in  conjunction  with  Committees  which  were 
appointed  for  the  purpose  by  Norway  and  Denmark,  should  frame  a 
universal  Scandinavian  Code  common  to  the  three  countries.  The  three 
Committees,  thus  acting  in  concert,  have  drawn  up  a  Report  which, 
under  the  title  of  *'Betankande  och  Lagforslag"  (**  Considerations  and 
Proposals  "),  was  laid  before  the  King  of  Sweden  on  the  22nd  of  February 
of  the  present  year.     I  am  informed  by  the  Swedish  Consul  for  Liverpool 

(a)  '*I  am  indebted  to  the  kindness  of  Mr.  W.  d'Aubigne,  adjuster  in  Stockhobn, 
for  several  publications  almost  out  of  print  now,  from  whioh  I  quote  the  following  :  — 
The  older  Swedish  Sea  Law  dates  from  June  12,  1667  ;  the  corresponding  insurance 
and  average  regulations  from  Oct.  2,  1750.  In  the  year  1847  a  Royal  Commission 
drew  up  and  printed  a  plan  of  a  Code  bearing  the  following  title :— 'Draft  of  Mari- 
time Laws  and  Regulations  for  Maritime  Commerce.  Printed  by  His  Majesty^s  order. 
Stockholm  1847.  P.  A.  Norstedt  &  Sons,  Printers  to  the  Court.'  This  Draft  went 
no  further  then,  as  the  publication  of  the  Universal  German  Code  was  expected.  The 
influence  of  Grerman  legislation  on  the  Swedish  is  clearly  evinced  by  this,  that  the 
fresh  Royal  Draft  of  Feb.  17,  1863,  almost  ignored  the  earlier  plan  of  1847,  and  closely 
held  by  the  German  legal  rules.  The  new  Draft  of  1863  is  contained  in  the  Proceed- 
ings of  the  Swedish  Reichstag,  1862-63,  and  is  entitled:  No.  81,  His  Majesty's 
Proposition  to  the  Parliament,  with  Draft  of  new  Sea- Law :  Given  in  Stockholm  Feb. 
17,  1863.  To  this  new  Draft  there  are  appended  reasons,  which  are  printed  in  the 
same  parliamentary  Acts,  on  pp.  78—1 14.  The  Draft  is  based  on  a  oonsultation  of  the 
highest  Courts."— (Ul.  p.  195.) 


i 
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that  it  is  confidently  expected  that  this  will  shortly  receive  the  force  of 
law  in  the  three  countries.  From  this  document,  which  is  in  print  (5), 
and  with  a  copy  of  which  I  have  been  fayoured  through  the  kindness  of 
Mr.  Harold  Ehrenborg,  the  Swedish  Consul  in  Liverpool,  the  following 
draft  of  this  new  Consolidated  Code,  which  is  to  supersede  the  three  Codes 
which  precede  it,  has  been  taken.  I  must  add  that  the  Beport  is 
accompanied  by  ''Motives,"  or  a  detailed  explanation  of  the  reasons 
which  have  led  to  the  several  modifications  of  the  law,  so  valuable  and 
instructive  that  I  would  gladly,  did  space  allow,  give  here  a  translation 
of  the  whole.  As  it  is,  I  am  obliged  to  content  myself  with  extracting  a 
few  of  the  more  striking  passages  in  the  footnotes.  I  have  in  the  same 
manner  pointed  out  the  principal  chaQges  made  from  the  former  laws 
of  the  three  States.  The  reader  will  easily  discern  the  influence  of  the 
York- Antwerp  Eules. 

OF  AVERAGE, 

§  142.  All  damage  intentionally  inflicted  on  vessel  or  cargo,  in  order 
to  save  the  same  from  a  danger  threatening  both  together,  as  well  as  the 
damage  which,  intentionally  or  not,  may  arise  in  consequence  of  such 
measures,  and  the  expenses  occasioned  by  such  danger  or  damage,  shall 
be  considered  as  general  average. 

§  143.  In  general  average  are  especially  to  be  made  good : — 

1st.  Merchandise  and  ship's  appurtenances  thrown  overboard  to 
lighten  the  vessel  in  perils  of  the  sea,  or  when  pursued  by 
enemies,  and  the  damage  occasioned  to  ship  or  cargo,  in  order 
to  effect  the  jettison,  or  as  a  consequence  of  the  necessary 
measures  for  that  purpose. 

In  the  same  category  with  goods  thrown  overboard  are  to 
be  considered  merchandise  and  ship's  appurtenances  which,  in 
order  to  lighten  the  vessel  in  distress  at  sea,  are  discharged 
into  other  vessels,  and  thereby  become  lost  or  damaged ;  as 
also  the  cost  of  using  other  vessels. 

2nd.  Masts  and  ship's  gear  cut  away,  or  sacrificed  in  any  other  like 
manner,  for  the  preservation  of  ship  and  cargo;  as,  for  instance, 
in  order  to  bring  a  vessel  off  ground,  to  prevent  her  from 
capsizing,  or  to  get  her  under  canvas. 

drd.  All  damage  sustained  by  ship  or  goods,  when,  in  consequence  of 
having  sprung  a  leak  or  other  incapacity,  the  vessel  cannot 
keep  the  sea,  and  has  been  intentionally  run  aground ;  the 
expenses  incident  to  floating  the  vessel,  placing  her  in  safety, 
and  bringing  her  to  the  shipbuilder's  yard ;  also,  placing  the 
goods  in  safety,  and  damages  occasioned  to  the  ship's  gear  in 
taking  her  off  the  ground. 

(h)  Stockholm,  1887 :  Boyal  Fr^es :  P.  A.  Norstedt  &  Sons. 
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When  the  yessel  has  run  agpround  by  accident,  no  damage 
to  gear,  or  other  expense,  is  to  be  made  good  in  general 
average,  except  8\Lch  as  has  been  incurred  for  the  purpose  of 
taking  her  off,  or  for  placing  the  ship  and  goods  in  safety. 
4th.  Expenses  occasioned  by  the  vessers  entering  a  port  of  refuge, 
to  avoid  a  danger  threatening  ship  and  cargo  in  the  prose- 
cution of  the  voyage. 

These  expenses  include  disbursements  for  additional  assist- 
ance in  conducting  the  vessel  into  and  out  of  port ;  pilotage, 
light,  port,  and  other  ship's  dues ;  damage  done  to  the  vessel 
in  order  to  effect  her  discharge ;  cost  of  unloading,  storing, 
reloading,  and  stowing  cargo,  when  goods  have  to  be  discharged 
for  the  purpose  of  bringing  the  vessel  into  port,  or  effecting 
her  repairs ;  and  the  maintenance  of  the  crew  while  the  vessel 
is  detained  in  the  port  of  refuge. 

Expenses  of  detention  are  only  admitted  for  so  long  a  time 
as  the  cause  remains  by  reason  of  which  the  vessel  entered  the 
port  of  refuge.  If  the  cause  consists  in  repairing  the  vessel, 
the  expenses  of  detention  are  only  to  be  computed  until  the 
time  when  such  repairs  might  have  been  completed. 

The  expenses  of  repairing  a  vessel  are  only  to  be  considered 
general  average  in  as  far  as  the  damage  itself  is  such. 

If  the  voyage  ends  at  the  port  of  refuge,  only  the  expenses 

of  bringing  the  vessel  into  port,  and  of  maintaining  the  crew 

until  it  has  been  decided  that  the  voyage  is  to  terminate  at  the 

port  of  refuge,  are  to  be  considered  as  general  average. 

5th.  Damage  inflicted  on  ship  or  goods  in  the  act  of  putting  out  an 

accidental  flre. 
6th.  Damage  happening  to  ship  or  goods  through  defence  against 
enemies,  privateers,  or  pirates ;  disbursements  for  saving  or 
redeeming  ship  and  goods,  or  for  redeeming  any  one  of  the 
crew,  who  may,  in  the  ship's  service,  have  been  carried  off  by 
force,  or  left  as  hostage ;  likewise  expenses  for  maintenance, 
tending,  medicines,  and  recompense  for  any  one  who  may 
have  been  wounded  in  the  fight,  for  burial  of  any  one  killed, 
and  for  a  donation  to  his  widow  and  children.  The  expense 
last  mentioned  is  likewise  to  be  incurred  and  charged  in 
respect  of  any  one  who  has,  in  the  ship's  service,  and  as  a 
consequence  of  exertions  in  general  average,  received  injury 
or  lost  his  life. 
7th.  Expenses  in  saving  such  objects  as  would  have  had  to  be 
replaced  in  general  average,  if  they  had  not  been  saved. 

Any  damage  sustained  by  such  objects  shall  be  charged  in 
the  same  way. 
8th.  Freight  on  goods,  for  which  compensation  is  made  in  general 
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average,  or  wbicli  have  been  sold  at  any  other  tlian  the  place 
of  destination,  under  the  circumstances  mentioned  in  clause  11 
here  following. 

If  the  voyage  terminates  before  the  vessel's  arrival  at  her 
place  of  destination,  the  freight  for  goods  thrown  overboard, 
or  sold,  shall  only  be  computed  as  for  that  remaining. 

9th.  Expense  which  has  to  be  incurred  to  save  a  vessel,  riding  in  an 
open  roadstead,  from  drift  ice,  by  sawing  her  into  port. 

10th.  AH  expenses  incidental  to  the  disasters  mentioned  in  this 
paragraph,  for  protest  and  sea-declaration  occasioned  thereby ; 
likewise  for  valuation  of  ship  and  goods,  to  ascertain  the 
proportions  in  which  they  have  to  contribute  to  the  average 
total. 

11th.  Expense  and  loss  in  procuring,  at  a  port  of  refuge,  means  to 
be  used  for  the  common  benefit  of  ship,  freight,  and  cargo,  or 
for  defraying  such  disbursements  as  are  to  be  paid  in  general 
average  ;  as,  for  instance,  loss  arising  from  difference  in  price 
when  part  of  the  cargo  has  to  be  disposed  of  to  procure 
necessary  means;  premium  on  bottomry,  when  money  for 
joint  use  must  be  procured  by  bottomry  loan ;  charges  of 
exchange,  premium  of  insurance,  and  legal  interest,  when  the 
means  are  in  other  ways  obtained. 

12th.  Expenses  of  extracting  and  apportioning  all  damages  and 
costs,  mentioned  in  the  above  paragraph. 

§  144.  General  average  shall  be  admitted,  although  the  peril  by 
which  it  has  been  occasioned  may  have  been  caused  by  the  master, 
owner,  or  goods  proprietor,  or  the  act,  of  which  general  average  has 
been  the  consequence,  may  have  been  undertaken  by  the  master  without 
sufficient  motive ;  but  an  action  for  damages  shall  lie  against  the  party 
causing  the  average,  and  the  average  compensation  to  which  such  party 
might  otherwise  have  been  entitled  shall  be  forfeited. 

§  145.  Owners  of  goods  and  of  vessel  shall  in  no  case,  except  under 
special  agreement,  be  liable  to  contribute  more  towards  the  payment  of 
general  average  than  the  value  of  that  on  which  each  of  them  contributed 
in  the  distribution  of  average. 

§  146.  If  a  question  arises  about  carrying  out  certain  operations 
from  which  general  average  may  follow,  the  captain  must  call  a  council, 
if  the  danger  allows  it,  of  the  mate  and  the  best  and  most  experienced  of 
the  crew,  also  the  shipowner  and  the  cargo  owner  or  their  representatives, 
if  such  there  be  on  board.  If  opinions  are  divided  the  captain's  is  to  be 
followed.  Both  council  and  decision  and  a  short  account  of  the  result 
must  be  entered  as  soon  as  possible  in  the  log,  if  there  is  one,  and  be 
signed  by  those  who  have  taken  part  in  it. 
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§  147.  When  tlie  master  has,  without  permission  of  the  owner, 
placed  on  the  vessel's  deck  other  goods  than  such  as  are  described  in 
section  86  (c),  or  lashed  goods  to  the  yessel's  sides,  or  loaded  goods  in 
her  boats,  and  the  goods,  by  reason  thereof,  have  not  been  included  in 
general  average,  after  being  thrown  overboard,  the  owner  of  such  goods 
shall  be  entitled  to  compensation  as  provided  for  in  section  49  (cT). 

§  148.  When  jettison  is  resorted  to,  the  master  is  bound  to  see  that, 
BO  far  as  the  danger  will  permit,  goods,  or  ship's  apparel,  as  most  suitable 
for  the  object  of  the  jettison,  which  are  of  greatest  bulk,  heaviest,  or  of 
least  value,  are  thrown  first,  and  also  that  money  and  valuables  are 
preserved  to  the  last  from  being  thrown  overboard. 

§  149.  The  captain  must  make  an  exact  list  of  any  goods  jettisoned 
by  mark,  number,  and  contents.  If  this  cannot  be  done  at  the  time  of 
jettison,  he  is  bound  to  verify  and  record  what  has  been  thrown  over 
afterwards  at  the  discharge,  by  comparing  what  has  been  shipped  and 
what  discharged ;  in  either  case  he  must  make  a  special  note  of  what  has 
been  deck  cargo. 

§  150.  The  following  are  not  made  good  in  general  average : — 

1st.  Ship's  appurtenances  thrown  overboard,  when  at  the  time  of 
throwing  they  were  lying  on  deck,  without  having  their 
proper  place  there. 

2nd.  Goods  lying  on  deck,  when  not  thrown  overboard  to  lighten  a 
vessel  which  has  struck  aground,  likewise  goods  lashed  to  the 
sides  of  the  vessel,  or  loaded  in  her  boats. 

3rd.  Goods  for  which  no  bill  of  lading  or  freight  note  has  been 
issued,  and  which  are  not  found  marked  down  in  the  cargo- 
book,  or  manifest ;  always  excepting,  however,  the  master's, 
crew's,  and  passengers'  clothes,  and  other  private  effects,  when 
the  ownership  thereof  is  proved  by  oath  or  otherwise. 

4  th.  Valuables,  money,  and  papers  of  value,  which  have  not  been 
specified  to  the  master. 

5th.  Damages  to  the  vessel,  her  apparel,  or  cargo,  arising  from  a 


(c)  §  86.  The  captain  may  not  stow  goods  in  the  boats  without  the  shipper^s  consent, 
nor  so  as  to  hang  ontside ;  if  he  does  he  most  compensate  the  shipper  for  anj  damage. 
The  same  rule  holds  if  he  loads  anything  on  deck  without  express  permission,  excepting 
such  as  maj  be  considered  proper  deck-load  bj  the  custom  of  the  place. 

(d)  §  49.  The  captain  is  bound  to  compensate  for  those  damages  caused  by  his 
negligpence  towards  the  interests  of  the  shipowner  or  cargo  owners.  Any  damages 
caused  to  others  by  the  fault  or  neglect  of  service  in  the  captain  or  crew  the  shipowner 
is  responsible  for  with  ship  and  freight,  and  can  claim  the  same  from  those  who  have 
caused  the  damage. 
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press  of  sail ;  damage  to  the  pumps  of  the  vessel  occasioned 
by  pumping  in  order  to  keep  the  vessel  dry. 
6th.  Sails  blown  to  pieces,  masts,  spars,  or  yards  broken  or  parted, 
and  afterwards  cut  away. 

§  151.  Damages  sustained  by  the  vessel  shall  be  estimated  by  expert 
persons  appointed  for  the  purpose,  on  each  special  occasion,  by  competent 
authority ;  if  the  repairs  are  to  be  executed  in  a  port  of  refuge,  at  such 
place,  but  otherwise,  at  the  place  of  destination.  If  the  damage  cannot  be 
estimated  or  made  good  without  discharging  cargo,  the  surveyors  will  give 
directions  to  that  effect.  The  estimate  is  only  to  comprise  the  damage 
resulting  from  disasters  at  sea  during  the  last  voyage ;  consequently  not 
that  which  has  originated  in  old  age,  or  deficiency  in  materials ;  and  is  to 
specify  for  each  piece  lost  or  damaged,  separately,  the  requisite  cost  of  its 
restoration.  Bepairs  of  damages,  or  discharge  of  cargo,  must  not  be 
undertaken  until  survey  and  estimate,  as  here  stated,  have  been  made, 
unless  the  master  can  show  the  damage  to  have  been  so  inconsiderable,  or 
the  necessity  so  pressing,  that  survey  and  estimate  ought  not  to,  or  could 
not  reasonably,  have  been  effected. 

§  152.  The  amount  of  damage  consists  of  the  estimated  sum,  when 
repairs  of  damages  are  not  effected,  or  when,  having  been  effected,  the 
estimated  sum  is  less  than  the  actual  cost  of  repairs  ;  but  of  the  actual 
cost  of  repairs  when  this  is  less  than  the  estimated  amount. 

The  amount  is  to  be  paid  in  full  for  damage  to  hull,  when  the  vessel 
has  been  less  than  two  years  afloat.  For  similar  damage  happening 
subsequently,  as  also  for  other  damage,  a  deduction  is  made  of  one-third, 
as  the  difference  between  new  and  old,  but  of  one-sixth  for  chain  cables. 
Anchors  are  always  indemnified  in  full. 

Deductions  are  afterwards  to  be  made  from  the  amount  of  compensa- 
tion, for  the  value,  or  proceeds  of  sale,  of  whatever  has  possessed  any 
value  in  its  damaged  condition,  and  the  replacement  of  which,  with  new, 
has  been  taken  into  account. 

§  153.  In  determining  the  damage  to  goods,  to  be  made  good  in 
general  average,  the  quality  and  quantity  of  the  goods  are  ascertained 
by  the  bill  of  lading,  manifest,  invoice,  or  other  proofs,  and  their  value, 
according  to  the  current  price  of  undamaged  goods  of  the  same  kind,  at 
the  place  of  destination,  on  the  vessel's  arrival.  If  there  is  no  current 
price  for  the  goods  at  such  place,  the  value  is  to  be  determined  by  the 
estimate  of  experts,  appointed  as  stated  in  section  151. 

If  the  voyage  ends  at  a  port  of  refuge,  or  goods  are  saved  after  a 
shipwreck,  the  value  of  the  goods  is  determined  according  to  the  current 
price  at  the  port  of  refuge  or  the  place  of  salvage. 

From  the  value  thus  found  are  to  be  deducted  the  expenses  of 
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unloading  and  of  sale,  together  with  other  charges  in  connection  there- 
with, and  customs'  duties  and  freight. 

§  154.  When  goods  have  been  totally  lost,  the  amount  of  damage 
consists  in  the  value  ascertained  in  manner  stated  in  section  153. 

§  155.  For  goods  which  have  been  damaged,  the  amount  of  damage 
consists  in  the  difference  between  the  value  of  such  goods  in  sound  con- 
dition, ascertained  in  manner  directed  in  section  153,  and  the  value 
thereof  in  their  damaged  state,  after  deduction  of  the  expenses  and  dues 
mentioned  in  the  third  clause  of  the  said  paragraph,  as  also  of  customs' 
duties  and  freight,  the  latter  value  to  be  determined  by  the  estimate  of 
experts,  appointed  as  stated  in  section  151. 

If,  however,  the  goods  have  been  sold  before  making  up  the  average 
statement,  the  proceeds  of  such  sale,  less  the  deductions  stated  in  the 
foregoing  clause,  shall  contribute  their  value  in  damaged  condition. 

§  156.  In  computing  the  compensation  which  shall  be  payable  for 
goods  sacrificed  or  damaged  in  general  average,  the  damage  they  may 
have  sustained  by  particular  average,  before,  at,  or  after  the  average 
occasion,  is  to  be  deducted. 

§  157.  The  loss  of  freight  consists  in  the  amount  which,  according 
to  charter-party,  has  been  stipulated  as  freight  for  goods  which  are 
indemnified  in  general  average. 

If  the  voyage  ends  at  a  port  of  refuge,  the  freight  is  to  be  calculated 
on  the  principles  defined  in  section  5. 

§  158.  The  damage  is  divided  between  ship,  cargo,  and  freight,  in 
proportion  to  their  respective  values. 

§  159.  The  vessel  contributes  to  the  payment  of  general  average 
according  to — 

1st.  The  value  at  which,  when  the  danger  is  past,  she  is  estimated 

by  expert  persons,  appointed  as  stated  in  section  151 ;  and 
2nd.  The  value  of  the  damage  to  the  vessel  and  her  appurtenances, 
which,  according  to  section  152,  enters  for  indemnification  into 
general  average. 
The  danger  ceases  in  that  port  where  vessel  and  cargo  separate  from 
each  other,  or  in  the  port  of  refuge  which  may  previously  have  been 
entered  in  order  to  repair  damages. 

§  160.  The  cargo  contributes  to  the  payment  of  general  average 
according  to— 

1st.  The  value  of  all  the  goods  actually  on  board  on  the  average 
occasion,  and  which  have  not  been  lost  before  the  vessel's 
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arrival  at  the  port  where  the  danger  ceases,  which  value  is  to 
be  ascertained,  in  respect  of  undamaged  goods,  in  the  manner 
stipulated  in  section  153,  and  in  respect  of  damaged  goods 
according  to  section  155  ;  and 

2nd.  The  value  which  enters  as  indemnification  for  goods  lost  or 
damaged  in  general  average. 

As  to  the  port  where  the  danger  ceases,  the  rules  laid  down  in  the 
preceding  paragraph  shall  apply. 

§  161.  The  freight  contributes  to  the  payment  of  general  average  on 
half  the  amounts  of — 

Ist.  The  freight  earned. 

2nd.  The  freight  which  has  been  made  good  in  general  average. 

Where  no  fixed  freight  has  been  stipulated,  the  law,  as  laid  down  in 
section  5,  shall  apply  in  determining  the  amount  thereof. 

§  162.  If  goods  which  have  been  contributed  for  in  general  average 
are  recovered  after  the  average  statement  has  been  settled,  the  parties 
who  have  contributed  to  general  average  are  to  receive  compensation  out 
of  the  said  goods  in  proportion  to  their  respective  contributions,  and  after 
deduction  of  salvage  and  other  charges. 

§  163.  The  following  objects  do  not  contribute  to  the  payment  of 
general  average : — 

1st.  Provisions  and  ammunition. 

2nd.  The  wages  of  master  and  crew. 

3rd.  The  master's,  crew's,  and  passenger's  clothes,  and  other  effects 

which  cannot  be  considered  as  goods  and  merchandise. 
4th.  Whatever  any  person  puts  on  and  himself  saves. 
5th.  Such  goods  as  are  exempt  from  compensation,  according  to  the 

Ist,  2nd,  3rd,  and  4th  clauses  of  section  150,  unless  they  have 

been  saved. 

§  164.  The  average  statement  is  to  be  made  at  the  place  where  the 
vessel  and  cargo  part  company,  or  where  such  statement  is  generally 
made  up  for  the  port  in  question. 

§  165.  The  captain,  or  whoever  the  average  concerns,  is  bound  to 
give  over  to  the  adjuster  who  is  to  draw  it  up  every  document  which  can 
be  useful  to  him  in  the  verification  and  distribution  of  the  damages,  and 
in  all  other  ways  to  assist  him  with  the  necessary  explanations. 

§  166.  When  the  adjuster  has  received  the  whole  of  the  average 
documents,  he  is  bound,  within  two  months  at  latest,  to  have  the  state- 
ment drawn  up  and  prepared  in  duplicate,  and  must  affix  a  notice  thereof 
in  the  town-hall,  and  mention  also  the  time  when  any  one  not  satisfied 
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may  be  free  to  bring  his  action  in  support  of  his  counter-claim  (§  305)  (/). 
He  must  also  hand  over  one  copy  to  the  person  from  whom  he  received 
the  documents,  and  hold  the  other  at  the  disposal  of  the  rest  of  those 
concerned  in  the  average. 

§  167.  For  average  contributions  due  from  goods  the  master  shall 
have  the  same  lien  upon  the  goods  as  for  freight  (section  115)  (y). 

The  owner  of  goods  shall  have  a  lien  on  the  vessel  and  freight  for 
his  claim  on  them  for  average  contributions.  The  vessel  must  not  leave 
the  port  where  the  average  adjustment  has  taken  place  until  the  contri- 
butions of  vessel  and  freight  have  been  paid,  or  security  given  for  the 
same. 


(/)  i  30^-  Should  any  one  be  dissatisfied  with  the  average  statement  drawn  np  hj  a 
certified  adjuster,  he  must  try  to  get  it  altered  by  drawing  np  a  written  appeal  in 
duplicate,  and  delivering  it  in  to  the  Court  of  the  city  where  the  statement  was  drawn 
np,  together  with  the  defective  statement,  and  the  documents  upon  which  he  bases  his 
plea,  at  lateRt  by  noon  of  the  30th  day  after  that  when  the  statement  was  announced. 
On  this  day  the  defending  party  must  also  be  on  the  spot,  and  receive  from  the 
petitioner  his  bill  of  complaint,  which  he  mast  reply  to  at  a  date  fi.xed  by  the  Court; 
bat  not  later  than  a  fortnight  from  the  time.  The  defendant  must  prepare  his  answer 
in  duplicate,  and  put  it  in,  as  well  as  any  documents  on  which  he  may  rest,  and  which 
have  not  been  produced  before. 

Should  one  of  the  parties  be  absent  at  the  time  first  fixed,  then  his  claim  goes  by 
default,  unless  he  had  beforehand  given  legal  notice  of  what  prevented  his  appearance, 
or  unless,  at  latest  within  eight  days  after,  he  gave  information  of  the  causes  of  his 
absence,  and  that  he  had  been  unable  to  give .  notice  to  the  Court.  If  there  has  been 
justifiable  hindrance,  as  aforesaid,  the  Court  may  fix  a  new  date,  not  more  than  eight 
days,  for  the  claim  to  be  put  in,  and  the  defence  submitted.  If  the  petitioner  has 
been  absent,  and  has  not  given  the  due  notice  of  hindrance,  the  other  party  will 
bo  certified  by  the  Court  that  the  statement  has  not  been  disputed  within  the  given 
time,  and  therefore  that  it  holds  good  in  law. 

(^)  §  115.  If  the  party  to  whom  the  cargo  is  consigned,  according  to  the  bill  of 
lading,  refuses  to  receive  it  when  the  ship  arrives  at  the  port  of  discharge,  or  if  he 
does  not  live  there,  and  has  appointed  no  agent  for  himself,  or  if  he  delays  the  ship 
some  other  way  from  discharging  her  cargo  at  the  place  either  prescribed  by  law  or 
agreed  in  the  charter-party,  or  if  there  is  reason  to  doubt  the  payment  of  freight  and 
other  charges,  or  if  the  cargo  is  given  in  trust  as  mentioned  in  }  98,  then  the  captain 
must  make  these  circumstances  known  by  a  protest  before  a  notary  public  or  other 
proper  official  on  the  spot,  and  he  is  justified,  after  paying  customs  and  other  dues,  if 
the  cargo  has  not  been  discharged,  to  have  it  done,  and  to  sell  the  goods  by  auction  as 
much  of  them  as  will  be  necessary  to  cover  the  conmion  dues,  freight  and  compensa- 
tion in  general  average,  demurrage,  further  delay,  and  necessary  costs.  He  must  take 
care  if  the  owner  of  the  goods  is  not  on  the  spot  to  have  the  remainder  of  them 
securely  warehoused,  and  to  inform  him  about  them  in  the  way  customary  to  the 
place. 

If  after  auction  of  the  g^ods  the  proceeds  are  not  enough  to  cover  their  freight,  the 
freighter  is  responsible  for  the  deficit. 


THE  LAW  OF  SWEDEN.  496 

§  168.  To  particular  average  belong  those  damages  and  costs  wbich. 
cannot  be  reckoned  as  general  average,  such  as  : — 

1.  Accidental  damage  to  ship  or  goods  by  fire,  ice,  storm  or  high 

seas,  by  sailing  or  drifting  against  another  ship,  by  beating 
against  rocks,  aground  or  ashore ;  by  leakage  owing  to  defi- 
ciency, wear  and  tear,  blowing  away  or  loss  of  masts,  top- 
masts, yards,  sails,  or  other  ship's  apparel,  as  well  as  by 
shipwreck,  condemnation,  plunder  or  capture  of  ship  or  cargo, 
ship's  apparel,  or  goods,  if  this  happens  without  the  captain 
having  given  up  something  in  order  to  avoid  further  deeds  of 
violence. 

2.  The  costs  of  such  a  discharge  of  cargo  as  mentioned  in  §  114,  as 

well  as  the  increased  freight  which  must  be  paid  in  such 
case. 

3.  Costs  of  reclamation,  if  after  capture  ship  and  cargo  are  each 

reclaimed  for  themselves. 

4.  Costs  of  protest  and  declaration  in  connection  with  the  disaster 

mentioned  in  this  paragraph,  if  it  has  not  been  a  case  for 
general  average  at  the  same  time ;  also  the  charges  for  sur- 
veying and  valuing  such  damages  as  are  named  in  the  first 
section. 

5.  Commission  to  agent  in  the  disasters  mentioned  in  the  foregoing 

sections  and  for  advances  of  money. 

6.  Costs  and  losses  as  specified  in  §  143,  sec.  11,  if  the  raising  the 

money  was  caused  by  particular  average. 

§  169.  All  such  losses  and  costs  mentioned  in  the  foregoing  para- 
graph fall  particularly  on  ship,  freight,  or  cargo,  or  on  that  part  of  the 
cargo  which  has  sustained  the  damage  and  caused  the  expense. 

If  expenses  are  incurred  for  ship  and  cargo  which  cannot  be  counted 
as  general  average,  they  must  be  divided  fairly  between  those  objects  for 
whose  benefit  they  were  incurred. 

§  170.  Wear  and  tear  of  vessel  and  gear,  ship's  dues,  quarantine, 
and  other  expenses  at  the  places  of  loading  and  unloading,  likewise 
similar  expenses  in  any  port  which  the  vessel  enters  in  consequence  of 
contrary  wind,  stress  of  weather,  or  for  other  reasons,  are,  when  not 
assignable  to  general  or  particular  average,  to  be  at  the  sole  charge  of 
the  vessel,  unless  otherwise  agreed  on  concluding  the  charter. 

LAW  A8  TO  FREIGHT. 

§  112.  Notwithstanding  that  goods  may  have  been  lost,  full  freight 
may  be  charged  in  respect  thereof,  1°  when  made  good  in  general 
average,  2°  when  sold  during  the  voyage  for  the  requirements  of  the 
vessel,  unless  the  vessel  and  rest  of  the  cargo  have  subsequently  become 
lost. 
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§  113.  If  the  whole  or  part  of  the  cargo  is  saved  after  shipwreck,  or 
released  after  capture,  freight  as  far  as  to  the  place  of  disaster  shall  be 
chargeable  on  the  goods  so  saved  or  released,  according  to  the  rules  laid 
down  in  section  6  (A).  The  master  shall  receive  full  freight  for  such 
goods  if  forwarded  by  him  to  the  place  of  destination. 

§  114.  If  a  vessel  shall  receive  damage  during  her  voyage,  and  be 
compelled  to  enter  a  port  of  refuge,  and  there  unload  her  cargo,  and  if 
the  owner  of  the  cargo  or  his  representative  will  not  wait  for  the  repair- 
ing of  the  vessel,  but  dispose  over  the  cargo,  then  the  full  stipulated 
freight  shall  be  payable.  If,  on  the  other  hand,  the  damage  is  so  great 
that  the  vessel  cannot  be  restored  to  a  seaworthy  condition,  the  freight 
shall  only  be  computed  in  proportion  to  the  distance  sailed  at  the  time  of 
making  the  port  of  refuge,  according  to  the  rules  laid  down  in  section  5. 

When,  in  the  case  last  mentioned,  the  owner  of  the  cargo  has  not  a 
representative  on  the  spot,  it  shall  be  the  duty  of  the  master  to  forward 
the  cargo  to  its  destination  in  another  vessel,  at  the  lowest  freight  which, 
according  to  a  broker's  certilicate,  can  be  obtained  at  that  place,  or  where 
no  such  opportunity  can  be  found,  to  lay  up  the  cargo  for  accoimt  of  its 
owner ;  and  it  shall  be  incumbent  on  the  master  to  inform  the  owner  or 
receiver  of  the  cargo  of  the  steps  taken  in  respect  of  the  same. 

If  the  cargo  is  damaged,  or  of  a  nature  to  be  easily  spoiled,  and  if 
damage  to  the  same  is  to  be  apprehended  through  delay,  the  master  shall 
act  as  stated  in  section  179  (t). 

(A)  §  0.  If  the  ownership  of  a  vessel,  or  a  part  thereof,  is  changed  -while  the  vessel 
is  on  a  voyage,  the  new  owner  shall,  if  not  otherwise  agreed,  he  entitled  to  the  profits 
of  the  last  voyage  of  the  vessel,  and  be  liable,  for  the  expenses  and  losses  of  the  same. 

In  this  respect  the  voyage  shall  be  considered  as  having  commenced  at  and  from  the 
last  place  where  the  vessel  has  discharged  or  taken  on  board  cargo,  pursuant  to  charter- 
party,  before  such  transfer  of  ownership  took  place.  Should  it  not  be  stipulated  what 
proportion  of  the  freight  belongs  to  the  voyage  to  such  place  from  that  where  the 
vessel,  according  to  charter-party,  first  took  in  cargo,  the  said  proportion  shall  be 
computed  according  to  the  distance  sailed  in  relation  to  the  whole  voyage,  included 
under  the  same  terms  of  charter-party,  and  consideration  shall,  in  such  case,  be  taken 
of  the  special  difficulties  and  expenses  of  the  accomplished  part  of  the  voyage  in 
comparison  with  the  rest  of  the  voyage. 

The  same  rules  shall  also  apply  where  no  others  exist  for  the  division  of  the  expenses 
and  losses. 

(i)  }  179.  If  there  is  danger  of  a  wrecked  vessel  or  goods  sustaining  further  damage, 
before  the  instructions  of  the  owners  of  either,  or  of  their  representatives,  can  be 
received,  it  shall  be  the  duty  of  the  master,  where  the  law  of  the  place  does  not 
otherwise  direct,  after  survey  has  been  held,  to  take  steps  for  the  sale  thereof  by  public 
auction,  which  is  to  be  previously  notified  in  the  neighbouring  churches,  in  the  news- 
papers of  the  locality,  or  in  some  other  usual  manner ;  in  regard  to  such  g^oods,  how- 
ever, as  are  subject  to  customs  regulations,  the  master  must  be  gpovemed  by  the 
special  enactments  made  in  such  behalf.  Salvage  goods,  which  can  be  kept  without 
risk  of  spoiling,  the  master  must  not  cause  to  be  sold  without  having  first  received  the 
instructions  of  the  receiver  or  his  agent,  unless  the  value  is  so  inconsiderable  that  a 
greater  part  thereof  would  be  consumed  in  expenses  by  a  prolonged  custody  of  the 
gooils. 
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THE  LAW  OF  NOEWAY(a). 

(From  the  Code—Lov  om  Sd/ar ten— of  1S60,) 

CHAPTER  e.—OF  GENERAL  AVERAGE  [HAVARI). 

§  69.  AccordiDg  to  the  rules  given  in  detail  in  this  chapter,  loss  and 
damage  caused  by  sacrifices  made  for  the  purpose  of  saying  the  ship  and 
cargo  from  a  more  serious  mischief,  are  reputed  and  paid  for  as  general 
average ;  as,  for  example : — 

1^.  Goods  or  ship's  materials  thrown  into  the  sea  to  lighten  the  ship 
in  case  of  imminent  sea  peril  or  enemy's  pursuit. 

Exception  is  made  of  ship's  materials  carried  on  deck  when 
that  is  not  the  proper  place  for  them,  and  of  merchandise 
carried  on  deck,  unless  these  are  thrown  over  to  lighten  a 
ship  when  aground. 

In  case  of  jettison  care  must  be  taken  as  far  as  possible 
that  the  heaviest  and  least  valuable  goods  must  be  jettisoned 
first,  and,  other  things  being  equal,  things  first  to  hand  must 
go  first.  The  deckload  is  to  be  the  first  thing  thrown  over- 
board, although  it  is  not  contributed  for. 

Goods  or  ship's  materials  which,  having  been  placed  in 
other  vessels  in  order  to  lighten  a  ship  when  in  imminent  sea 
peril,  are  lost  or  damaged,  are  to  be  treated  as  if  jettisoned. 
2^.  Damage  done  to  ship  or  cargo  in  order  to  effect  the  jettison,  or 
resulting  from  measures  taken  for  that  purpose;  as,  for 
instance,  if  holes  have  to  be  cut  to  reach  the  cargo,  or  if, 
while  the  hatches  are  open  for  the  jettison,  water  comes  in 
and  damages  the  cargo. 

(a)  With  regard  to  the  ohanges  that  are  likely  to  be  made  in  this  law,  see  the 
introdaotory  remarks  to  the  Law  of  Sweden,  p.  486. 

L.  K  K 
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3^.  Masts  or  other  ship's  materials  cut  away  or  otherwise  sacrificed  for 
the  rescuing  of  ship  and  cargo ;  for  example,  to  bring  the  ship 
off  the  ground,  to  righten  her  when  in  danger  of  capsizing, 
or  to  get  her  under  sail  in  order  to  avoid  worse  disaster. 
Begard  is  always  to  be  had,  in  this  case,  to  the  restrictions 
laid  down  in  §  70,  No.  2. 

4^.  Damage  caused  by  a  voluntary  stranding  of  the  ship,  when  she 
is  pursued  by  an  enemy,  or  has  suffered  damage  which  renders 
her  unseaworthy,  and  consequently  rescue  must  be  sought  in 
this  way. 

5°.  Damage  done  to  the  ship  or  cargo  in  order  to  exting^uish  a  fire ; 
for  example,  by  cutting  holes  in  the  ship  and  filling  her  with 
water. 

6^.  Damage  done  to  the  ship  or  cargo  in  defending  her  against  an 
enemy ;  provided  always  that  the  ship  and  cargo  were  both  in 
danger  from  the  attack.  If,  therefore,  the  cargo,  in  case  of 
capture,  could  not  have  been  declared  good  prize,  the  cargo  is 
not  to  contribute  towards  the  damage  done  to  the  ship. 

7^.  Extraordinary  expense  of  pilotage,  or  payments  to  persons  hired 
under  circumstances  of  danger,  for  the  rescuing  of  ship  and 
cargo ;  for  example,  to  heave  the  ship  off  a  strand,  to  take  her 
into  a  harbour,  to  clear  the  land,  or  the  like ;  as,  likewise,  the 
hire  of  boats,  hawsers,  cmd  other  appliances. 

In  case  of  stranding,  however,  these  expenses  are  only 
accounted  general  average  if  the  ship,  after  being  got  afloat, 
continues  her  voyage.  If,  on  the  contrary,  the  voyage  cannot 
be  continued  by  reason  of  the  impossibility  of  reloading  the 
cargo,  or  if  the  ship  is  so  near  her  destination  that  the  re- 
loading is  imnecessary,  then  only  those  expenses  are  general 
average  which  have  been  incurred  for  the  saving  of  the  ship 
and  cargo  in  common. 

8**.  Expense  consequent  on  bearing  up  for  a  port  of  refuge,  owing  to 

damage  which  renders  the  ship  unseaworthy.     This  expense, 

.    however,  is  not  accounted  general  average  when  the  bearing- 

up  is  rendered  necessary  by  the  pursuit  of  an  enemy,  contrary 

wind,  ice,  falling  short  of  provisions,  or  other  similar  cause. 

Under  the  head  of  port  of  refuge  expenses  are  to  be 
placed: — 

a.  Pilotage,  harbour  or  other  tolls  or  dues  chargeable  either 
to  the  ship  or  the  cargo ;  always  excepting  Customs'  duties  on 
goods  that  may  be  sold  or  left  behind  at  the  port  of  refuge. 

b.  The  cost  of  discharging,  storage,  and  re-shipment  of  the 
cargo ;  always  excepting  the  wages  of  men  employed,  either  for 
turning  it  in  the  store  or  otherwise  for  its  own  preservation, 
as  also  the  cost  of  insurance  against  fire  whilst  in  store. 
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c.  The  agent's  commisBioii  on  the  cargo;  except  in  casee 
where  this  charge  must  be  considered  as  paid  for  superintend- 
ing measures  taken  for  the  preservation  of  the  cargo. 

d.  The  wages  and  provisions  of  the  captain  and  orew, 
calculated  for  the  period  of  delay  indispensable  for  the  repair 
of  the  damage. 

If  the  putting  into  a  port  was  with  the  motive  of  preserving 
the  cargo,  the  expenses  marked  a  and  d  are  general  average, 
but  not  those  marked  b  and  c. 

If,  in  case  of  putting  into  a  port  of  refuge,  the  ship  is 
unable  to  continue  her  voyage,  or  if,  for  any  other  reason,  the 
voyage  is  broken  up  at  the  port  of  refuge,  the  expenses 
marked  b  and  c  are  imder  no  circumstances  to  be  replaced  as 
general  average ;  those  marked  a  shall  be  so  only  as  regards 
the  entry,  and  those  marked  d  only  during  the  delay  necessaiy 
in  order  to  decide  whether  the  voyage  is  to  be  terminated 
there. 

9^.  The  cost  of  salvage  on  articles  which,  if  lost,  would  be  paid  for 
as  general  average :  for  example,  on  ship's  materials  or  cargo 
jettisoned  under  the  circumstances  defined  by  No.  1,  or  on 
anchors  and  cables  cut  away  as  in  No.  3  ;  but  the  amount  of 
such  cost  of  salvage  must  in  no  case  exceed  the  value  of  the 
articles  saved.  Damage  suffered  by  such  articles  is  to  be 
treated  in  the  same  way. 

10^.  The  value  of  goods  sold  at  a  port  of  refuge,  and  the  bottomry 
premium,  if  the  proceeds  of  the  sale  or  the  sum  taken  up  on 
bottomry  be  employed  in  paying  for  expenses  of  the  repair  of 
damage  which  belong  to  general  average ;  except  the  premium 
on  a  bottomry  loan  taken  up  for  Norwegian  ships  in  the  ports 
of  their  own  country. 

IP.  The  freight  of  goods  jettisoned  or  sold,  if  the  goods  themselves 
are  paid  for  as  general  average,  imder  the  terms  of  Nos.  1 
and  10.  If  the  ship  reaches  her  destination,  this  freight  is 
calculated  for  the  whole  voyage ;  if  not,  it  is  calculated  for 
the  goods  jettisoned  or  sold  as  for  those  preserved.  If  the 
ship  can  take  other  goods  in  their  place,  the  freight  on  the 
new  shipment  is  to  be  deducted  from  the  amount  allowed. 

12^.  The  cost  of  nursing  and  curing  seamen  hurt  in  making  the 

jettison,   cutting  the  masts  or  cables,   defending  the   ship 

against  an  enemy,  or  otherwise  rendering  service  of  such  a 

kind  as  that  the  damage  resulting  from  it  must  be  considered 

as  general  average  on  the  principles  laid  down  in  this  section  ^ 

likewise  the  cost  of  burial  of  those  who  have  lost  their  lives 

in  such  a  service. 

13^.  Goods,  ship's  materials,  or  money  given  for  the  ransom  of  a 

kk2 
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ship  taken  by  pirates  or  hostile  privateers  under  the  same 
conditions ;  not  so,  what  is  forcibly  taken  away  by  the  pirates 
or  enemies. 

14^.  Sums  paid  to  those  who  have  recaptured  the  ship  and  cargo 
from  pirates  or  enemies,  always  subject  to  the  condition  laid 
down  in  No.  6. 

15°.  The  cost  of  protests,  fees  of  the  adjuster  when  he  has  made  an 
apportionment  between  ship  and  cargo,  as  well  as  the  cost  of 
surveys  relative  to  general  average  damage  or  indispensable 
for  the  adjustment  of  the  loss.  If  the  surveys  are  required 
both  for  general  average  and  particular  average  damage,  the 
cost  is  to  be  equitably  apportioned. 

§  70.  Not  general  average  are — 

1°.  Damage  suffered  by  the  hull,  tackle,  or  cargo  through  carrying 

a  press  of  sail  to  avoid  stranding  or  enemy's  pursuit,  to  enter 

a  port,  or  for  other  reasons. 
If,  in  carrying  a  press  of  sail,  recourse  is  had  to  the 

measures  detailed  in  §  69,  No.  3,  joined  to  No.  2  of  this 

section,  the  loss  which  ensues  is  nevertheless  to  be  treated  as 

general  average. 
2°.  Split  sails  which  are  cut  away  with  their  gear,  or  broken  masts 

or  yards  of  which  the  wreck  and  gear  attached  have  to  be  cut 

away;  since  in  this  case  the  entire  loss  is  to  be  considered 

particular  average. 
3*^.  Damage  done  to  the  pumpd  by  excessive  pumping  in  order  to 

free  the  leak. 
Damage  done  to  objects  of  mere  ornament,  such  as  carved 

work  or  gilding,  gives  rise  to  no  indemnity. 

§  71.  If  the  ship  or  cargo  suffers  damage,  partly  accidental,  partly 
belonging  to  general  average;  as,  for  instance,  if  a  collision  causes 
damage  which  is  afterwards  increased  by  cutting  away  the  masts ;  and  if 
it  is  impossible  to  define  what  portion  of  the  damage  is  general  average, 
the  question  is  to  be  determined  equitably. 

§  72.  If  circumstances  should  arise  necessitating  jettison  of  goods, 
cutting  away  masts,  sails  or  tackle,  or  having  recourse  to  any  of  the 
measures  specified  in  paragraph  69,  the  captain  must,  if  he  can,  take 
counsel  with  the  chief  of  the  crew,  and  with  the  supercargo,  if  there  be 
any  on  board ;  but  he  is  not  bound  to  follow  their  advice,  but  is  free  to 
take  any  measures  which  in  his  judgment  are  necessary.  If  the  danger 
is  so  imminent  that  there  is  no  time  to  take  counsel,  the  captain,  or,  if 
there  is  no  time  to  wait  for  orders  from  him,  the  highest  in  rank  of  those 
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on  the  spot,  may,  without  any  deliberation,  take  the  necessary  measures 
and  have  them  carried  out  at  once.  The  captain,  and  those  who  act  in 
his  place,  cannot  be  held  further  responsible  for  those  measures,  when 
they  have  followed  their  best  judgment,  and  cannot  be  accused  of  serious 
carelessness. 

Even  if  the  captain  or  crew  have  committed  a  fault  for  which  they 
are  responsible,  the  owner  of  the  ship  is  not  on  that  account  deprived  of 
his  right  to  demand  general  average.  In  this,  as  in  other  cases,  the 
penalty  or  damages  that  may  be  recovered  from  the  captain  or  seamen  is 
to  be  deducted  from  the  sum  apportioned  as  general  average :  if  there  is 
a  difficulty  in  recovering  it,  the  adjustment  of  the  average  is  not  to  be 
delayed,  but  the  amount  recovered  subsequently  is  to  be  refunded  to  those 
who  have  paid  too  much. 

§  73.  If  the  ship  reaches  her  destination,  the  value  of  the  goods  to  be 
paid  for  as  general  average  is  to  be  reckoned  at  the  market  price  of  that 
place,  deducting  the  freight,  duty,  and  landing  charges ;  but  if  the  rest 
of  the  cargo  is  sold  at  some  other  place,  the  market  price  of  such  place  is 
to  be  the  basis  of  claim.  If  it  is  impossible  to  determine  the  market 
prices  of  these  places,  on  account  of  there  having  been  no  recent  sales  of 
such  goods,  the  cargo  is  to  be  valued  at  the  market  price  of  the  port  of 
loading,  adding  thereto  the  shipping  charges.  The  same  rule  is  always 
to  be  the  basis  of  valuation,  when  the  ship  is  obliged  to  return  to  the 
port  of  loading,  and  there  break  up  the  voyage.  Damage  done  to  goods 
is  to  be  paid  for  on  the  same  rules,  the  deterioration  being  fixed  by  an 
estimate.  The  owner,  shipper,  or  consignee  of  the  goods  is  bound  to 
furnish  the  information  required  by  this  section  and  by  §  75,  No.  2. 

§  74.  Damage  done  to  the  ship  must  not  be  claimed  for  as  general 
average  upon  the  value  set  upon  it  by  estimate  :  but  the  repair  should 
first  be  made,  and  then  the  indemnity  must  be  calculated  on  the  actual 
cost,  but  must  in  no  case  exceed  the  estimate.  The  exceptions  are,  when 
the  damage  is  so  considerable  that  the  ship  must  be  sold  as  a  wreck  with- 
out repairing,  or  when  there  are  peculiar  circumstances  which  render 
repairing  inexpedient ;  as,  for  instance,  when  an  article  is  too  oostly  on 
the  spot,  and  can  be  dispensed  with  for  a  time,  or  when  the  article  lost  is 
replaced  by  something  more  serviceable,  as  a  hawser  by  a  chain:  in 
which  cases  the  calculation  is  to  be  made  upon  a  fair  estimate.  In  the 
allowance  for  loss,  one-third  is  to  be  deducted  from  the  cost  of  the  repair 
for  the  difference  between  new  and  old,  except  that  chain  cables  have  a 
sixth  deducted,  and  anchors  are  allowed  in  fuU. 

If,  at  the  time  of  the  average,  two  years  have  not  elapsed  since  the 
ship  was  launched,  no  deduction  is  to  be  made  from  the  cost  of  repairs  to 
the  hull,  but  for  the  apparel  the  usual  deduction. 
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§  75.  The  apportionment  of  general  average  is  made  on  the  ahip,  the 
cargo,  and  one-half  the  freight,  after  the  following  rules  : — 

1°.  The  ship  contributes  in  proportion  to  its  value  in  the  state  in 
which  it  enters  the  port,  whether  of  refuge  or  of  destination, 
adding  thereto  the  sum  allowed  as  general  average  for  the 
damage  done  to  the  hull  and  apparel,  after  having  made  the 
deductions  provided  for  in  §  74. 

The  value  of  the  ship  is  determined  by  the  estimate  of 
surveyors,  except  when  she  is  sold  as  a  wreck,  in  which  case 
the  amount  of  her  sale  serves  as  a  basis.  To  avoid  the 
^pense  of  an  estimate  the  captain  and  the  consignees  of  the 
cargo  may,  by  special  agreement,  adopt  as  the  basis  the  value 
in  the  policy,  deducting  the  particular  average;  or,  failing 
that,  an  agreed  value. 
2^.  The  value  of  the  cargo  is  determined  by  the  rules  laid  down  in 
§  73,  including  the  goods  paid  for  as  general  average. 

If,  before  entering  the  port,  the  goods  have  sustained 
damage  which  is  not  general  average,  their  value  is  to  be 
reduced  in  proportion  after  an  estimate  or  special  agreement ; 
but  if  such  damage  has  occurred  in  the  port  itself,  whether 
the  port  of  refuge  or  of  destination,  no  reduction  is  admis- 
sible. 

In  all  cases  the  owner  may  abandon  his  goods  for  their 
contribution  to  average. 

Money,  silver,  gold,  and  precious  stones  only  contribute  on 
half  their  value. 
3°.  The  freight,  including  the  amount  made  good  according  to  §  69, 
No.  11,  contributes  on  half  its  value.  If  the  ship  does  not 
reach  her  destination,  this  half  is  only  reckoned  up  to  the 
place  of  discharge. 

§  76.  Exempt  from  contribution  to  general  average  are  such  things 
as  cannot  be  included  in  the  cargo,  as  the  ship's  ammunition  and 
provisions,  and  the  money,  clothing,  and  effects  of  the  captain,  crew, 
and  passengers. 

§  77.  The  adjustment  of  general  average  is  to  be  made  at  the  place 
where  the  voyage  terminates  and  the  cargo  is  discharged. 

CHAPTER  ^,--0F  AFFREIOHTMENT, 

§  49.  The  shipper  has  the  right  to  take  away  goods  already  laden 
on  condition  of  paying  the  cost  of  loading  and  discharging,  and  of 
being  considered  as  not  having  shipped  the  cargo ;  but  if  the  captain 
has  signed  a  bill  of  lading  for  the  goods,  they  must  not  be  taken  back 
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unless  all  the  copies  of  the  bill  of  lading  are  returned  to  the  captain,  or 
the  shipper  gives  him  a  guarantee.  Before  taking  back  the  goods,  the 
shipper  must  likewise  give  security  for  the  payment  of  the  freight. 


CHAPTER  o.—OF  THE  PAYMENT  OF  FREIGHT,  ETC, 

§  58.  In  case  of  putting  into  a  port  of  refuge  during  the  voyage, 
it  is  the  duty  of  the  captain  to  take  all  precautions  necessary  for  the 
preservation  of  the  cargo,  in  having  it  landed,  stored,  and  watched. 
The  discharge  is  never  to  take  place  except  in  case  of  absolute  necessity, 
whether  for  the  repairing  of  the  ship  or  because  the  cargo  will  suffer 
damage  if  it  is  left  on  board.  The  captain  is  bound,  as  soon  as  prac- 
ticable, to  advise  both  shipper  and  consignee  of  the  disaster.  The 
expense  of  discharging,  storage,  watching,  and  re-shipment,  as  well  as 
the  agent's  commission  and  Customs'  and  other  dues  on  cargo,  are 
payable  by  the  owners  of  the  cargo,  unless,  under  §  69,  Nos.  7  and  8, 
these  expenses  are  to  be  treated  as  general  average. 

§  59.  In  case  of  putting  into  a  port  of  refuge,  the  captain  is  bound 
to  make  his  repair  as  promptly  as  possible,  so  as  not  to  cause  unnecessary 
delay  in  the  voyage.  If  the  damage  is  such  that  the  ship  cannot  be 
repaired,  the  captain  is  to  ask  for  instructions  from  th^  owners  of  the 
cargo  or  their  representatives,  as  to  the  destination  of  the  cargo.  If, 
however,  the  captain  cannot  wait  for  such  instructions  without  evident 
loss,  he  shall,  after  consulting  with  experts,  take  such  measures  as  he 
shall  judge  most  in  the  interest  of  the  cargo,  whether  to  forward  it  to  its 
destination  in  another  ship,  to  store,  or  to  sell  it.  If,  under  such  circum- 
stances, he  has  taken  due  care  and  acted  to  the  best  of  his  judgment,  he 
is  to  be  held  free  from  responsibility,  whatever  may  be  the  result. 

§  66.  No  freight  is  due  to  the  captain  for  goods  lost  before  delivery 
through  some  accident,  as  sea  damage,  fire,  or  capture.  If,  however, 
such  goods  are  paid  for  as  general  average,  the  freight  on  them  is  to  be 
calculated  according  to  §  69,  No.  1 1 ;  and  it  is  likewise  due  for  those 
goods,  the  value  of  which  has  to  be  compensated  by  the  captain.  If,  in 
case  of  putting  into  a  port  of  refuge,  the  goods  have  to  be  sold  or  tran- 
shipped, without  the  ship's  being  able  to  carry  them  to  their  destination ; 
or  if,  in  case  of  shipwreck,  the  goods  are  saved  at  a  place  other  than  the 
place  of  destination,  and  if  they  are  not  forwarded  thither  on  the  ship's 
account ;  a  portion  of  the  freight  shall  be  paid,  based  upon  an  equitable 
estimation  of  the  distance  performed,  and  the  difficulties  and  expense 
occasioned  by  the  transit  already  made,  as  compared  with  that  still 
remaining  to  be  made.  In  these  cases,  the  owner  of  the  goods  has  the 
right  to  abandon  them  to  the  captain  for  freight  and  expenses. 
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§  67.  Liquids  may  be  abandoned  to  the  captain  for  freight,  if  more 
than  half  has  leaked  out.  This  right,  however,  which  attaches  itself  to 
each  cask  or  yessel  separately,  is  lost,  unless  it  is  put  in  force  before 
receipt  of  the  goods.  Nor  can  it  be  enforced  if,  before  the  shipment,  the 
captain,  observing  the  bad  condition  of  the  package,  has  noted  it  on  the 
bill  of  lading.  Excepting  the  cases  mentioned  in  this  and  the  preceding 
section,  the  captain  is  not  bound  to  accept  the  goods  for  the  freight. 

§  68.  The  captain  is  entitled  to  retain  a  sufficient  portion  of  the  goods 
as  security  until  the  consignee  has  paid  the  freight  and  other  charges 
falling  on  the  cargo,  such  as  demurrage,  contribution  to  general  average, 
and  particular  charges,  or  until  security  for  them  has  been  given,  in  case 
the  exact  amoimt  cannot  be  calculated  immediately.  If  the  consignee  does 
not  discharge  his  obligations,  a  sufficient  part  of  the  goods  may  be  placed 
in  deposit,  and  in  this  case  the  Tribimal  may  authorize  the  captain  to  sell 
up  to  the  amoimt  due  to  him,  unless  the  payment  shall  be  made  within  a 
reasonable  interval  of  time,  of  which  notice  is  to  be  given  to  the  shipper 
of  the  cargo. 


I  am  now  enabled  to  add  to  this  account  of  the  Norwegian  law  a 
valuable  supplement,  which  has  been  obligingly  furnished  to  me  by 
M.  Axel  Winge,  the  adjuster  of  Christiania : — 


COMPARATIVE  TABLE  OF  THE  LAW  OF  GENERAL 

AVEEAGE. 


§  1.  General  Principles, 

Formal  definition  of  general  aver- 
age. 

Can  there  be  general  average 
when  the  danger  has  resulted  from 
unseaworthiness,  or  fault  of  the 
master,  or  vice  propre  of  the  cargo  ? 

Can  there  be  general  average 
when  the  measures  taken  are  un- 
successful ? 


NORWEGIAN  CODE  {a). 

Unaltered  as  in  your  book. 

Ibid. 


Ibid. 


(a)  Please  observe,  that  the  special  cases  cited  are  merely  to  be  considered  as  leading 
examples,  not  ezduding  similar  or  analogous  aoddents  or  expenditures. 
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§  2.  Losses  and  expenses  constituting 
general  average. 

(a)  Jettison: — 

Jettison  of  cargo  to  lighten  the 
ship— 

From  below  deck. 
From  the  deck. 

Damage  occasioned  by  jettison. 

(b)  Sacrifices    of    ship's    mate- 

rials:— 

Masts  cut  away  for  the  common 
safety. 

Chains  and  anchors  slipped  from. 

Damage  by  carrying  a  press  of 
canvas  or  steam. 

Damage  by  cutting  a  ship  open 
to  extract  the  cargo. 


Loss  by  cutting  away  wreck  of 
spars  already  carried  away. 

Damage  to  sails  used  to  force  a 
stranded  ship  off  the  ground. 

Damage  to  steamer's  machinery 
worked  for  same  purpose. 

Coals  consumed  during  such 
working. 

Things  given  as  ransom  to  enemy 
or  pirates. 

Damage  done  to  ship  and  ammu- 
nition expended  in  resisting  the 
attack  of  an  enemy. 


Compensation  to  seamen  wounded 
in  doing  so. 

Damage  done  to  ship  in  order  to 
extinguish  a  fire. 

Hawsers  or  other  ship's  materials 


Ibid. 

Not    general,   unless   jettisoned 
whilst  ship  aground. 
Unaltered. 


Ibid. 

Ibid. 
Ibid. 

General  average,  unless  the  ship 
is  wrecked  and  the  damage  does 
not  diminish  its  value  as  wreck; 
if  diminished,  limited  to  such  real 
loss. 

Unaltered. 

Customary  general  average  (ana- 
logous to  §  69,  No.  3). 

Ibid. — though  no  rule  laid  down 
in  the  Code. 

Ibid. — though  no  rule  laid  down 
in  the  Code. 

Unaltered. 

General  average,  if  both  ship  and 
cargo  can  be  condemned  as  good  and 
lawful  prize  ;  damage  on  ship  par- 
ticular average  if  the  cargo,  in  case 
of  capture,  could  not  be  condemned 
as  good  prize. 

Unaltered  as  in  your  book.  (Say 
as  above.) 

Ibid. 

Ibid. 


506 


APPENDIX  I. 


carried  on  deck  contrary  to  maritime 
usages,  and  thrown  overboard. 
Voluntary  stranding. 


(c)  Expenditures : — 

Expense  of  floating  a  stranded 
sliip  or  otherwise  saving  the  pro- 
perty as  a  whole. 

Expenses  of  a  complex  salvage 
operation  :  when  property  saved 
piecemeal. 


Cost  of  reclamation  of  ship  and 
cargo  after  capture  or  arrest, 
including  wages  and  provisions  of 
crew  detained  for  the  purpose. 

Expense  of  entering  a  port  of 
refuge,eitherto  repair  damage  which 
renders  it  dangerous  to  remain  at  sea, 
whether  such  damage  were  caused  by 
accident  or  sacrifice,  or  otherwise  to 
avert  a  common  danger. 

Cost  of  discharging  cargo  at  a  port 
of  refuge,  whether  for  the  common 
safety  or  to  repair  the  ship. 

Warehouse  rent  for  cargo  at  a 
port  of  refuge. 

Cost  of  reloading  cargo,  and  out- 
ward pilotage  and  port  charges. 

Extra  costliness  of  repair  of  par- 


(Jeneral  average  (§  69,  No.  4) 
unless  the  ship  is  on  the  point 
of  sinking  or  in  so  desperate  a 
position,  that  nothing  can  be  said 
to  be  sacrificed,  and  there  was  no 
alternative. 

Unaltered  as  in  your  book. 


All  general,  if  ship  after  salvage 
continues  her  voyage.  Otherwise, 
general  average  ceases  when  the 
common  salvage  of  ship  and  cargo 
is  performed  (§  69,  No.  7).  But  if 
ship  found  abandoned  by  crew  and 
brought  to  land  by  salvors  without 
the  master's  or  his  agent's  interven- 
tion, and  declared  a  wreck  (voyage 
broken  up),  the  salvage  may  be 
posted  separately  as  particular 
charges  on  the  objects  saved  (the 
latter)  analogous  to  discharging 
expenses  (§  58). 

General  average  (§  69,  No  14)  if 
both  ship  and  cargo  can  be  lawfully 
condemned  as  good  prize. 

Unaltered  as  in  your  book. 


Ibid. 


Ibid. 


Ibid. 


May  in  extraordinary  cases  be 
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ticular  average  damage  at  port  of 
refuge. 

Wages  and  board  of  crew  during 
detention  at  port  of  refuge. 

Coals  and  engine  stores  expended 
wliilstbearingupfor  aport  of  refuge. 

Cost  of  repairs  to  cargo  at  a  port  of 
refuge,  when  damaged  by  accident. 

(d)  Sacrifices  of  cargo  other  than 
jettison : — 

Cargo  lost  or  damaged  in  dis- 
charging it  in  boats  or  lighters  to 
float  a  stranded  ship. 

Cargo  lost  or  damaged  in  dis- 
charging it  in  boats  or  lighters  at  a 
port  of  refuge  to  repair  the  ship, 
and  in  reloading  it. 

Cargo  lost  or  damaged  in  such  a 
discharge  otherwise  than  in  lighters 
or  boats. 

Cargo  destroyed  by  fire  in  a 
warehouse  after  having  been  dis- 
charged for  common  safety. 

Cargo  damaged  by  water  poured 
or  let  in  to  extinguish  a  fire. 

Loss  on  sale  of  cargo  at  a  port  of 
refuge,  to  raise  funds  for  general 
average  expenses. 

§  3.  Adjustment  of  General  Average, 

(a)  Proper  place  and  time  for 
adjustment: — 

When  ship  reaches  her  port  of 
destination  with  a  cargo. 

When  the  voyage  is  broken  up  at 
the  port  of  loading. 

When  the  ship  is  wrecked  or  con- 
demned at  a  port  of  refuge,  and  the 
goods  are  sent  onto  their  destination. 

Is  the  adjustment  to  be  based  on 
the  facts  at  the  time  of  the  sacrifice 
or  outlay,  or  at  the  termination  of 
the  adventure  ? 


general  average.     The  duty  of  re- 
newing an  article  too  costly  on  the 
spot  may  be  derogated  (§  74). 
Unaltered  as  in  your  book. 

In  practice  not  general  average — 
no  rule  laid  down  in  the  Code. 
Unaltered  as  in  your  book. 


As  in  your  book. 


Not  general  average,  unless  to 
lighten  the  ship  when  in  an  imminent 
sea-danger  (analogous  to  §  69,  No.  1 ). 

Not  general  average. 


Ibid. 


General  average  (§  69,  No.  5). 
As  in  your  book. 


Ibid. 


Ibid. 


Where  the  voyage  ends  and  cargo 
is  discharged,  t. «.,  where  ship  and 
cargo  part  company  (§  77). 

On  facts  at  the  end  of  the  adven- 
ture, i.e,,  where  ship  and  cargo  part 
company  (§  75,  Nos.  1  and  2). 
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(b)  Mode  of  computing  amounts 

to  be  made  good : — 
For  jettison  of  x^rgo,  when  the 
ship  reaches  her  port  of  destination. 

When  the  goods  jettisoned  either 
were  damaged  at  the  time,  or  must 
have  become  damaged  had  they 
remained  on  shipboard. 

When  the  vojage  is  broken  up  at 
some  other  place. 

Freight  on  jettison,  to  be  made 
good  to  the  shipowner,  is — 


For  sacrifices  of  ship's  materials — 
(c)    Contributing    interests   and 

values : 
Ship  contributes  on — 
Cargo  contributes  on — 
Freight  contributes  on — 
When  freight  is  absolutely  pre- 
paid, its  share  of  general  average 
is  payable  by — 

Amount  made  good  for  sacrifices 
contributes  to- 
Exempt  from  contribution  are — 

§  4.  Remedies  for  General  Average : 

Lien,  or  equivalent  rights  in  rem, 
is  given  to — 


Market  value  at  that  port,  less 
freight,  duty  and  discharging  ex- 
penses (§  73). 

Damaged  value  only  allowable 
(§  75,  No.  2). 


As  in  your  book. 

Full  freight  if  ship  reaches  her 
port  of  destination  ;  if  voyage 
broken  up,  same  rate  of  freight  as 
for  the  goods  on  board.  If  voyage 
continued  from  port  of  refuge  and 
ship  can  obtain  other  goods  in  lieu 
of  those  jettisoned,  the  freight  from 
the  former  to  be  deducted  from  the 
amount  made  good. 

As  in  your  book. 


Ibid. 

Ibid. 

Ibid. 

In  practice,  the  same  as  if  not 
prepaid — ^no  rule  laid  down  in  this 
Code. 

All  general  on  the  voyage  (§  75, 
Nos.  1  and  2). 

As  in  your  book. 


The  shipowner  (§  68). 


COMPAEATIYE  TABLE  OF  THE  LAW  OF  AFFEEIGHTMENT. 
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The  shipper  may  take  back  his 
goods  during  the  voyage  on  the 
terms  of — 

Otherwise,    if    the    captain    is 


As  in  your  book. 


Bound  to  wait  till  the  ship  is 
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obliged  to  repair  the  ship  during 
the  voyage,  the  shipper  or  owner  of 
cargo  is — 

If  the  ship  cannot  be  repaired, 
the  captain  ii 


If  no  other  ship  can  be  hired — 

In  that  case  the  captain's  duty 
with  regard  to  the  goods  is — 

If  goods  are  saved  from  ship- 
wreck, by  or  under  the  orders  of 
the  captain — 

If,  after  shipwreck,  goods  are 
picked  up  at  sea  or  along  the  coast, 
without  the  master's  intervention — 


If  the  ship  is  able  to  cairy  the 
goods,  but  the  goods,  being  sea- 
damaged,  are  necessarily  sold  at  a 
port  of  refuge  by  the  captain's 
orders — 

When  goods  arrive  at  their  port 
of  destination  so  damaged  as  not  to 
be  worth  the  freight — 


repaired  with  all  possible  despatch 
(§  «9)- 

Entitled  to  pro  raid  freight,  com- 
puted partly  on  mileage,  partly  in 
consideration  of  di£Q.culties  and  ex- 
penses to  perform  remainder  of  the 
voyage  (§  66). 

Freight  computed  as  above  (§  66). 

As  in  your  book. 

Pro  raid  freight  computed  as 
above  (§  66). 

Pro  raid  freight  computed  SA 
above  is  nevertheless  due,  but  the 
goods  owners  may  abandon  the 
same  for  salvage  expenses  and 
freight. 

Full  freight  if  the  ship  ter- 
minates her  voyage  with  part  of 
cargo,  but  pro  raid  freight  as  above 
if  voyage  ends  in  port  of  refuge. 

Full  freight  is  due,  except  when 
casks  of  liquids  are  more  than  half 
empty,  and  provided  the  owner  of 
the  casks  uses  this  right  before  he 
takes  receipt  of  it. 
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THE  LAW  OF  DENMAEK  (a). 

Fob  the  following  Btatement  of  the  law  and  practice  of  general 
average  in  Denmark,  I  am  indebted  to  Messrs.  Edward  Thune,  Jacques 
Svenson,  and  S.  Oram,  the  adjusters  of  Copenhagen. 

There  is  not,  strictly  speaking,  a  Code  having  legislative  sanction ; 
but  the  law  and  practice  in  Denmark  are  based  upon  a  Bojal  Charter 
granted  to  the  Copenhagen  Sea- Assurance  Company,  1850,  in  which  the 
law  is  set  forth  in  the  following  terms : — 

A  general  average  act  comprises  all  damage  voluntarily  done,  and  all 
sacrifices  and  expenditures  voluntarily  made,  to  avoid  an  imminent  peril 
to  ship  and  cargo,  as  well  as  all  damages,  losses,  and  expenses  which 
have  been  connected  with  measures  taken  to  avoid  the  peril,  or  have  been 
an  inmiediate  consequence  of  such  measures. 

This  principle  will  be  applicable  on  the  following  cases,  specified  in 
sections  1  to  25  included. 

1.  Ooods  jettisoned,  either  for  the  purpose  of  floating  the  vessel 
when  aground,  or  to  avoid  capture,  or  to  stop  a  leak,  or  otherwise  to  save 
the  ship  and  cargo. 

2.  Ooods  and  ship's  apparel  washed  overboard  in  consequence  of 
such  jettison,  or  other  damage  caused  by  such  jettison. 

3.  Injury  voluntarily  done  to  the  ship,  either  in  order  to  facilitate 
jettison,  or  in  defence  against  enemies  and  pirates,  or  in  order  to  bring 
water  to  the  pumps,  or  to  give  outlet  to  water  shipped  on  deck,  as  well  as 
any  other  damage  necessarily  done  to  save  ship  and  cargo. 

4.  Chains  slipped,  warps  and  other  cordage,  masts,  sails,  or  other 
stores  cut  away  to  prevent  shipwreck,  or  otherwise  to  save  ship  and  cargo 
in  cases  of  emergency,  likewise  anchors  lost,  as  well  as  other  damage 
suffered  on  such  occasions. 


(a)  With  regard  to  the  proposed  alteration  of  the  Law  of  Denmark,  see  the  intro- 
duotoiy  remarks  to  the  Law  of  Sweden,  p.  486. 
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5.  Boats  launclied  to  avert  peril  to  ship  and  cargo,  provided  such 
hoats  have  been  carried  on  deck. 

6.  Damage  done  to  ship  and  her  apparel  by  carrying  a  press  of  sail, 
either  to  free  her  when  on  a  lee  shore,  or  to  escape  enemies  or  pirates. 

7.  Damage  sustained  by  a  ship  voluntarily  run  ashore  in  order  to 
avert  a  more  serious  peril  to  ship  and  cargo  (provided  it  is  evident  that 
by  such  act  a  sacrifice  has  been  made),  and  damage  done  to  such  ship  and 
her  apparel  in  order  to  float  her. 

8.  Injury  done  to  ship  and  her  apparel  in  order  to  float  her,  when 
she  has  accidentally  got  ashore,  provided  she  be  taken  off,  and  either 
proceeds  on  her  voyage  with  the  cargo,  or  brings  such  part  of  the  cargo 
as  has  remained  on  board  into  a  safe  port. 

9.  Sacrifices  made  and  damages  sustained  in  order  to  avoid  collisions. 

10.  Goods  lost  or  jettisoned  after  having  been  discharged  into  boats, 
lighters,  or  other  craft,  either  in  order  to  lighten  a  ship,  and  thus  enable 
her  to  put  into  a  port  of  refuge,  which  she  could  not  enter  with  her  full 
cargo,  or  in  order  to  float  a  ship  which  has  been  run  ashore  or  accidentally 
grounded  (provided  she  is  brought  oS  and  proceeds  on  her  voyage  with 
the  cargo,  or  carries  such  part  of  the  cargo  as  has  remained  on  board  into 
some  safe  port),  and  finally  all  other  damages  suffered  through  such  mode 
of  discharging,  shall  be  allowed  in  general  average. 

Ooods  lost  when  carried  away  from  the  ship  in  cases  of  emergency, 
shall,  if  the  master  has  not  assigned  such  goods  to  be  discharged  for  the 
safety  of  ship  and  cargo,  not  be  considered  a  general  average  loss. 

Cargo  discharged  and  saved  in  cases  of  emergency,  shall,  if  either 
the  ship  is  lost  or  the  apprehended  peril  is  not  avoided,  not  be  liable  to 
general  average  contribution  to  the  owner  of  the  ship,  or  of  the  cargo 
which  has  remained  on  board. 

1 1 .  Damage  sustained  by  ship  and  cargo  in  defence  against  enemies 
and  pirates,  or  in  the  escape,  as  also  ammunition  expended  on  such 
occasions. 

12.  Gbods  and  money  given  by  the  master  in  order  to  redeem  ship 
and  cargo  from  capture,  or  liberate  the  property  from  detention  by 
enemies  or  pirates. 

Sacrifices,  on  similar  occasions,  made  to  save  a  special  part  of  the 
cargo,  and  goods  robbed  by  enemies  or  pirates,  if  such  goods  have  not 
been  assigned  by  the  master  for  the  express  purpose  of  releasing  ship 
and  cargo,  shall  not  be  deemed  a  general  average  loss. 

13.  Damage  voluntarily  done  to  prevent  a  fire  breaking  out,  or  to 
extinguish  a  fire  which  has  broken  out,  is  allowed,  but  damage  done  by 
the  fire  itself  is  not  allowed,  in  general  average. 

14.  Freight  of  goods  either  jettisoned  or  otherwise  sacrificed  for  the 
safety  of  ship  and  cargo,  or  freight  lost  through  acts  tending  to  save  ship 
and  cargo,  shall  be  considered  general  average  losses.  If,  however,  the 
ship  cannot  complete  her  voyage,  freight  is  only  allowed  pro  ratd  itmerts. 
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From  freight  thus  sacrificed  is  deducted  the  ordinary  expenses  on  the 
same  (5). 

15.  Pilotage,  light-money,  quarantine,  and  other  expenses  payable 
on  the  ship's  entering  a  port  of  refuge. 

16.  Expenses  for  ship  and  cargo  in  consequence  of  an  intermediate 
detention  at  a  port  of  refuge,  say  harbour-dues,  labourage,  discharging 
and  reloading  cargo,  warehouse-rent  and  store-rent,  for  the  cargo, 
ordinary  wages,  provisions  for  the  captain  and  crew,  as  also  outward 
pilotage. 

Expenses  at  a  port  of  refuge,  caused  by  unnecessary  delay  during  the 
voyage ;  wages  and  provisions  for  the  crew  during  a  detention  at  a  port  of 
refuge,  which  is  caused  by  calms,  contrary  winds,  storms  or  ice ;  wages  for 
the  captain  and  crew,  when  these  have  been  engaged  by  the  run,  and  the 
wages  accordingly  are  not  increased  on  account  of  the  detention  at  the 
port  of  refuge ;  wages  and  provisions  for  the  captain  and  crew  at  the  port 
of  destination,  even  if  the  ship  reaches  such  port  under  average;  and 
finally,  expenses  incurred  at  the  port  of  destination,  or  at  a  port  of  refuge 
entered  to  prevent  the  cargo  from  being  deteriorated ;  are  not  allowed  in 
general  average. 

17.  Expenses  incurred  to  float  a  vessel  on  the  occasions  mentioned  in 
sections  7  and  8,  as  well  as  expenses  in  discharging  and  reloading  cargo, 
as  named  in  section  10,  when  the  ship  has  either  voluntarily  been  run 
ashore,  or  accidentally  been  stranded. 

18.  Pilotage  paid  in  order  to  bring  a  ship  clear,  when  she  has  been 
entangled  amongst  shoals  and  grounds. 

19.  Expenses  for  convoy  necessarily  and  prudently  employed. 

20.  Expenses  caused  by  detention  at  a  port  which  the  ship  could  not 
leave  without  running  a  risk  of  being  captured. 

21.  Expenses  of  cure  and  maintenance  during  the  medical  attendance 
for  those  of  the  ship's  crew  who  have  been  wounded  in  lawful  defence 
against  enemies  or  pirates,  or  in  the  act  of  jettison ;  funeral  expenses  for 
ship's  crew  killed  on  like  occasions ;  as  also  increase  of  wages  for  men 
engaged  in  room  of  those  killed  or  wounded. 

22.  Expenses  incurred  in  recapturing  or  reclaiming  property  robbed 
or  seized ;  wages  and  provisions  to  captain  and  crew  during  the  time  the 
lawsuit  for  the  purpose  of  reclaiming  seized  property  is  going  on:  if, 
however,  the  crew,  or  part  of  it,  could  have  been  discharged,  a  deduction 
is  made  for  what  might  thus  have  been  saved  in  wages  and  provisions. 


{b)  I  learn  tliat  by  custom  pro  raid  freight  is  exempted  from  contribution  to  salvage 
charges ;  and  this  custom,  unreasonable  as  it  appears,  has  been  sanctioned  by  the 
Banish  Courts.  Unless  account  is  taken  of  this  exemption  in  fixing  the  amount  of 
pro  raid  freight,  it  is  evident  that  this  rule  must  work  inequitably,  and  in  some  cases 
even  absurdly. 
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Expenses  of  similar  nature,  incurred  for  a  special  part  of  the 
property,  are  not  allowed  in  general  average. 

23.  Wages  and  provisions  for  the  master  and  crew,  and  other  ex- 
penses for  ship  and  cargo,  when  an  embargo  is  put  on  the  ship  after  the 
voyage  has  commenced,  or  when  the  ship  is  in  any  other  way  detained 
by  any  Government;  provided,  however,  the  ship  be  liberated,  and 
proceeds  on  the  voyage  with  the  cargo.  If  the  crew,  or  part  of  same, 
could  have  been  discharged,  a  deduction  is  made  for  what  might  thus 
have  been  saved  in  wages  and  provisions. 

24.  Expenses  and  losses  in  procuring  the  means  to  cover  the  general 
average  expenditure,  say  interest  of  advances,  bottomry  premium  (if  the 
sum  required  has  not  been  obtainable  on  better  terms),  loss  on  goods 
realized  at  a  port  of  refuge  for  the  said  purposes. 

25.  Adjustment  charges. 

26.  The  general  average  act  shall  not  comprise  accidental  damage, 
even  if  such  takes  place  during  measures  taken  to  save  ship  and  cargo, 
when  such  accidental  damage  is  no  immediate  consequence  of  these 
measures.  If  therefore  a  mast  is  broken  by  the  gale,  or  the  boat,  lashed 
to  the  deck,  is  stove  in  by  the  force  of  the  sea  during  a  jettison,  or  while 
the  ship  is  in  danger,  and  it  be  unavoidable,  in  order  to  avert  danger  to 
ship  and  cargo,  to  cut  away  the  wreck  of  the  mast,  or  launch  the  boat 
stove,  the  value  only  which  the  mast  or  boat  had  after  having  been  thus 
injured,  is  allowed  in  general  average.  Damage  voluntarily  done,  or 
expenses  incurred,  either  to  save  the  ship  alone,  or  the  cargo  alone,  or 
with  any  other  view  than  for  the  common  benefit  of  ship  and  cargo,  are 
not  allowed  in  general  average ;  nor  yet  damages  or  losses  which  may  be 
considered  as  remote  and  accidental  consequences  of  measures  taken  to 
save  the  whole  property  at  risk,  such  as  loss  by  theft,  £re,  or  other 
disasters  at  a  port  of  refuge ;  nor  the  deterioration  of  cargo  caused  by 
its  own  nature  (although  the  detention  of  the  ship,  at  a  port  of  refuge, 
may  be  the  origin  of  the  same) ;  nor  loss  of  market. 

27.  Damages,  losses,  and  expenses,  common  to  a  particular  and  a 
general  average,  are  to  be  levied  proportionally. 

28.  When  goods,  which  have  been  loaded  either  on  deck  or  in  the 
ship's  boat,  or  which  have  been  taken  on  board  unlawfully  without  the 
master's  consent,  or  loaded  by  him  in  prejudice  of  the  charter,  are  jetti- 
soned to  save  ship  and  cargo,  or  subjected  to  losses  or  damages  which 
would  in  regular  course  of  trade  entitle  to  a  general  average  contribution, 
the  owner  of  such  goods  shall  not  have  his  loss  made  good  in  general 
average. 

If,  however,  such  goods  be  saved  after  a  general  average  act  has 
occurred,  then  they  shall  be  liable  to  contribution. 

Ship's  stores,  which  ought  to  have  been  kept  below,  but  have  been 
placed  in  the  ship's  boat  or  on  deck,  and  are  lost  by  jettison  or  otherwise 
for  benefit  of  ship  and  cargo,  are  not  allowed  in  general  average. 

L.  L  L 
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29.  If  the  cause  of  peril  is  attributable  to  the  owner  of  the  ship,  or 
to  the  misconduct  of  the  master,  the  shipowner  forfeits  his  right  to  have 
his  loss  made  good  in  general  ayerage ;  the  same  rule  refers  to  the  owner 
of  the  cargo  under  similar  circumstances. 

30.  Injury  yoluntarilj  done  to  ship  and  cargo  by  the  master,  when 
it  is  imlikelj  that  he  was  under  the  impression  that  such  injury  would 
tend  to  save  ship  and  cai^,  is  not  allowed  in  general  ayerage. 

31.  If  it  bears  proof  that  the  master  has  formed  an  erroneous 
estimation  of  the  peril,  and  he  has  consequently  made  imprudent  and 
unnecessary  sacrifices,  the  owner  of  the  ship  shall  not  have  his  loss  made 
good  in  general  average. 

32.  If  the  apprehended  peril  be  not  avoided  by  the  sacrifices  made, 
but  part  of  ship  and  cargo,  or  of  either,  nevertheless  be  saved,  then  the 
part  saved  has  to  contribute  in  proportion  to  the  sacrifice  made,  provided 
it  may  be  taken  for  granted,  or  it  is  likely,  that  some  part  of  such  sacri- 
ficed property  would  have  been  saved  if  it  had  not  been  sacrificed.  If, 
on  the  contrary,  a  certainty  prevails  that  the  sacrificed  property  un^ 
avoidably  would  have  been  lost,  then  no  contribution  shall  take  place. 

Accordingly,  if  cargo  is  jettisoned  to  prevent  shipwreck  or  capture, 
and  such  disasters  are  not  prevented,  but  part  of  the  cargo  or  ship  is 
saved,  redeemed  or  liberated,  the  part  saved  shall,  in  compliance  with 
this  rule,  contribute  to  the  value  of  the  goods  jettisoned. 

If,  on  the  contrary,  damage  is  done  to  the  ship  to  avoid  capture,  and 
the  ship  is  nevertheless  captured  and  declared  good  prize,  then  the  damage 
done  to  the  ship  shall  not  be  contributed  for  by  the  cargo,  although  the 
cargo  be  liberated  or  saved. 

33.  If  damage  is  imprudently  done  to  the  ship, — ^for  instance,  when 
a  mast  is  cut  away  to  avert  a  shipwreck  which  at  the  time  was  unavoid- 
able, or  to  float  a  ship  which  could  not  be  brought  off  the  ground, — ^then 
such  damage,  although  volimtarily  done  to  the  ship,  shall  not  be  con- 
tributed for  in  general  average,  even  if  it  is  likely  that  the  property 
sacrificed  might  have  been  saved  if  it  had  not  been  so  sacrificed. 

34.  If  the  master  apprehends  an  unusual  peril  to  ship  and  cargo, 
then  he  is  bound,  if  circumstances  permit,  to  consult  with  the  mate  and 
crew  as  regards  the  measures  to  be  adopted  in  order  to  avert  the  peril, 
or  to  diminish  the  eventual  loss. 

If  the  owner  of  the  cargo  or  his  representative  be  on  board,  their 
opinion  on  the  subject  is  to  be  taken. 

The  suggestions  of  these  parties  are  to  be  entered  in  the  log-book, 
as  also  inserted  in  the  protest  when  extended. 

35.  The  master  is  bound,  in  any  case  of  average,  to  keep  the  loss  as 
low  as  possible,  and,  if  a  jettison  is  deemed  prudent,  the  heaviest  and 
least  valuable  goods  shall,  if  possible,  be  jettisoned  in  preference. 

If  practicable,  a  list  of  the  goods  jettisoned,  and  a  statement  of  how 
the  accident  occurred,  shall  be  entered  in  the  log-book. 
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36.  The  amount  to  be  allowed  in  a  general  average  case  for  damage 
done  to  ship  and  sliip's  stores  if  the  ship  is  repaired,  shall  be  the  actual 
cost  of  the  repairs  or  replacings,  deducting  one-third  new  for  old,  and 
the  net  proceeds  of  the  old  materials  which  have  been  realised  and 
substituted  by  others. 

If  a  ship  to  which  a  general  average  case  has  occurred  is  afterwards 
either  lost  or  grounded,  or  sufEers  other  damage  to  such  extent  that  she 
proves  irreparable,  the  general  average  act  done  to  such  ship  shall  only 
then  be  made  good  by  general  average  contribution,  when  it  is  probable 
that  the  owner,  notwithstanding  the  disaster  which  has  taken  place 
subsequently,  still  suffers  a  loss  through  such  previous  sacrifices. 

37.  Goods  jettisoned,  or  otherwise  sacrificed  or  lost  for  the  common 
benefit  of  ship  and  cargo,  shall  be  contributed  for  in  general  average  at 
the  market  price  at  the  port  of  destination  iipon  the  ship's  arrival  there ; 
or,  if  the  remainder  of  the  goods  does  not  reach  the  destination,  according 
to  the  value  at  the  place  where  the  voyage  terminates,  and  where  such 
remainder  of  goods  is  discharged  or  saved;  in  both  cases  subject  to 
deduction  of  freight,  duty,  and  other  charges  which  would  be  payable  on 
such  goods  if  they  had  not  been  sacrificed.  If  the  value  or  the  cost  of 
the  goods  cannot  be  ascertained  at  such  port,  the  value  at  the  port  of 
shipment  is  adopted  for  the  regulation  of  the  loss. 

38.  If  it  may  be  clearly  proved  that  goods  thus  sacrificed  and  lost 
have  previously  on  the  voyage  sustained  particular  damage,  then  such 
deterioration  shall  be  deducted  from  their  value,  calculated  in  conformity 
with  the  preceding  section. 

39.  If  goods  are  damaged  in  consequence  of  a  general  average  act, 
then  a  calculation  is  made  of  their  value  in  sound  condition  at  the  port  of 
destination,  or  at  the  port  where  the  voyage  terminates,  and  where  the 
remainder  of  the  cargo  is  delivered ;  from  the  said  value  shall  be  deducted 
the  net  proceeds  of  the  goods  in  their  damaged  state,  and  the  difference 
is  made  good  in  general  average ;  if  such  goods  are  subsequently  lost  or 
damaged,  the  general  average  loss  on  the  same  is  not  contributed  for, 
unless  the  owner  of  the  said  goods,  subsequently  to  such  disasters,  still 
suffers  a  loss  by  the  previous  general  average  act. 

General  average  damages  and  losses  are  levied  on  ship  and  apparel, 
freight,  and  cargo,  according  to  their  respective  values,  but  not  on  any- 
thing else. 

40.  The  ship  and  apparel  contributes  to  a  general  average  according 
to  the  value  she  had  when  the  voyage  commenced,  deducting  any  parti- 
cular average  loss  she  may  have  suffered  on  the  voyage ;  if  the  ship  has 
been  repaired  during  the  voyage,  and  a  general  average  subsequently 
occurs,  the  contribution  in  respect  to  the  same  will  be  levied  on  the  value 
of  the  ship  at  the  commencement  of  the  voyage,  with  deduction  of  such 
particular  averkges  only   as  have  been    suffered  after  the    ship  was 

repaired. 
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If  the  ship  has  not  only  repaired  (damages  sustained  on  the  voyage, 
but  has  also  received  improvements,  she  will  have  to  contribute  to  the 
subsequent  average  with  her  additional  value,  deducting  the  amount  of 
any  particular  average  suffered  after  the  improvement. 

41.  If  a  ship  be  sold  in  consequence  of  the  damages  sustained,  the 
contributory  value  for  such  ship  is  the  net  proceeds  of  ship  and  apparel, 
with  addition  of  the  amount  of  damage  made  good  to  such  ship  in  general 
average. 

42.  The  freight  contributes  to  a  general  average,  upon  the  amount 
of  freight  stipulated  for  the  cargo  on  board,  at  the  time  the  disaster  took 
place ;  accordingly  as  well  freight  for  the  goods,  as  for  those  sacrificed, 
and  also  the  freight  for  such  goods  which  the  master  might,  previously  to 
the  disaster,  have  realised  to  procure  the  means  requisite  for  the  pur- 
suance of  the  voyage . 

If  the  voyage  cannot  be  pursued,  and  the  freight  on  the  goods  saved 
consequently  be  lost,  then  the  contributory  value  of  freight  shall  only  be 
the  amount  of  freight  earned  pro  raid  itineris. 

In  both  cases  one-fifth  is  to  be  deducted  as  allowed  for  crew's  wages 
and  other  expenses,  and  further  is  to  be  deducted  freight  lost  on  account 
of  any  particular  average  on  the  cargo. 

If  no  special  freight  is  stipulated  for  the  cargo  on  board  to  its  port 
of  discharge,  but  the  ship  is  chartered  out  and  home,  or  for  several  voyages 
by  the  same  charter,  then  the  average  is  contributed  for  by  such  portion 
of  the  freight  as  may  be  deemed  earned  by  the  ship  on  the  voyage  during 
which  the  general  average  occurs.  If  the  shipowner  has  goods  on  board, 
for  these  a  corresponding  amount  of  freight  must  be  reckoned. 

43.  The  cargo  contributes  to  a  general  average  upon  its  value  free 
on  board  at  the  port  of  shipment  at  the  time  it  was  shipped,  exclusive  of 
insurance  premium:  if  goods  have  been  subject  to  particular  average 
losses  and  expenditures  during  the  voyage,  the  amount  of  such  particular 
average  is  to  be  deducted  from  their  contributory  value. 

44.  The  contributory  value  of  goods  which  have  been  sold,  on  account 
of  particular  or  other  average,  at  any  other  port  than  the  port  of  destina- 
tion, shall  be  the  net  proceeds  of  the  property  sold,  with  addition  of  the 
amount  of  damage  made  good  in  general  average. 

45.  Cargo  comprises  the  value  of  all  goods  which  were  on  board  the 
ship  when  the  accident  occurred,  consequently  as  well  the  goods  sacrificed 
as  the  goods  saved,  and  also  any  goods  which  the  master  might  previously 
have  sold  in  order  to  procure  the  money  requisite  for  the  prosecution  of 
the  voyage;  but  if  subsequently  part  of  the  cargo  be  lost  through  a 
particular  average  case,  then  the  g^ds  thus  lost  shall  not  contribute  to 
the  general  average. 

46.  If  the  value  of  goods  is  inserted  in  the  bill  of  lading  by  the 
shipper,  or  reported  by  him  to  the  master,  as  being  higher  than  it  really 
is,  then  such  higher  value  contributes  to  general  average,  if  the  goods  bo 
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Bayed ;  if  they  however  be  sacrificed,  only  the  actual  value,  which  in  such 
case  is  to  be  the  contributory  value,  is  made  good  in  general  average. 

If  goods  are  reported  to  be  of  a  lower  value  than  they  really  are,  and 
they  are  sacrificed,  the  reported  lower  value  only  shall  be  made  good  in 
general  average,  and  contribute  to  the  same ;  if  such  goods  however  be 
saved,  they  contribute  on  their  actual  value. 

47.  If  several  general  average  acts  occur  during  the  same  voyage, 
freight  and  goods  which  have  been  made  good  in  consequence  of  pre- 
ceding averages  also  contribute  to  the  subsequent  general  average  losses, 
and  likewise  freight  and  goods  which  are  made  good  in  such  subsequent 
averages  contribute  to  the  preceding  general  averages. 

48.  Exempt  from  contribution  to  general  average  are  provisions  and 
ammunition  for  the  voyage,  master's,  crew's,  and  passengers'  wearing 
apparel  and  utensils,  and  what  they  carry  about  them ;  whereas  such 
property  is  made  good  in  general  average  if  sacrificed  to  save  ship  and 
cargo. 

49.  If  a  ship  during  the  voyage  has  received  repairs  which  are  to  be 
made  good  in  general  average,  or  expenditures  of  a  similar  nature  have 
been  made,  then  (provided  such  repairs  or  expenditures  have  not  been 
covered  by  bottomry  bond),  the  right  of  repayment  of  expenses  so  in- 
curred shaU  not  be  lost  or  decreased,  even  if  the  property,  for  the  benefit 
of  which  they  have  been  expended,  is  at  a  later  period  lost  or  damaged. 

50.  If  a  ship  carries  a  cargo  shipped  for  difPerent  ports,  such  part  of 
the  cargo  as  has  reached  its  destination  shall  not  contribute  to  such 
general  averages  as  may  occur  after  it  has  been  discharged. 

51.  If  goods  jettisoned  or  otherwise  lost  by  measures  taken  to  save 
ship  and  cargo  are  saved  to  the  proprietor,  the  damage  only  which  they 
have  suffered,  and  the  charges  to  recover  them,  shall  be  made  good  in 
general  average. 

If  the  adjustment  has  been  made  up  previous  to  the  recovery,  the  net 
proceeds  of  such  goods  will  be  apportioned  on  all  those  on  whom  the  loss 
has  been  levied,  the  proprietor  of  such  goods  included. 

52.  With  regard  to  aU  circumstances  connected  with  the  average  act, 
the  master  has  to  give  dear  proof  and  evidence  by  protests  noted  and 
extended  and  by  surveys  and  estimates,  as  far  as  regards  losses  and 
damages  to  ship  and  cargo. 

Since  the  publication  of  the  first  edition,  the  three  gentlemen  to 
whom  I  owe  the  above  report,  continuing  their  friendly  interest  in  this 
attempt  to  bring  into  one  view  the  various  average-laws  of  several 
countries,  deputed  one  of  themselves,  M.  Svenson,  to  prepare  for  me 
the  following  answers  to  several  queries  suggested  by  the  deficiencies 
shown  in  my  former  Comparative  Table  : — 

A  committee  having  from  the  commencement  of  this  year  (1873) 
been  assembled  for  the  purpose  of  discussing  the  preliminaries  of  a  new 
maritime  law  for  Denmark,  I  constantly  expected  to  be  able  to  give  you 
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a  view  of  the  cliief  principles  adopted  by  said  committee  on  the  subject  of 
average  matters.  The  discussion,  however,  having  been  protracted  much 
longer  than  I  had  reason  to  expect,  I  have  not  found  myself  justified  in 
delaying  any  longer  answering  your  questions. 

As  to  the  future  law,  I  can  only  state  that,  as  far  as  I  can  perceive, 
it  will  not  allow  damage  by  carrying  a  press  of  sails  as  general  average, 
and  the  contributing  values  of  ship  and  cargo  will  be  the  same  as  in 
Germany.     The  law  probably  will  not  be  promulgated  for  several  years. 

With  regard  to  the  laws  and  customs  now  in  vigour,  I  beg  to  give 
you  the  following  supplements  to  the  matter  in  question : — 


QUESTIONS. 

Can  there  be  general  average 
when  the  danger  has  resulted  from 
unseaworthiness,  or  fault  of  the 
master,  or  vice  propre  of  the  cargo  ? 


Can  there  be  general  average 
when  the  measures  taken  are  un- 
successful ? 

Damage  by  cutting  a  ship  open 
to  extract  the  cargo. 

Damage  to  sails  used  to  force  a 
stranded  ship  o£P  the  ground. 

Damage  to  steamer's  machinery 
worked  for  same  purpose. 

Coals  consumed  during  suuh 
working. 

Expenses  of  a  complex  salvage 
operation,  when  property  saved 
piecemeal. 


Extra  costliness  of  repair  of  par- 
ticular average  damage  at  a  port  of 
refuge. 

Coals  and  engine  stores  expended 
whilst  bearing  up  for  a  port  of 
refuge. 

Cargo  lost  or  damaged  in  such  a 
discharge  otherwise  than  in  lighters 
or  boats. 


ANSWERS, 

There  may  be  general  average, 
but  the  party  in  fault  cannot  claim 
his  own  damage  ti*eated  as  general 
average,  whereas  he  becomes  liable 
to  the  other  parties  for  the  damage 
he  has  done. 

There  can  be  general  average 
though  the  measures  be  wholly  un- 
successful, provided  ship  and  cargo 
are  partly  saved. 

General  average,  or  charge  on 
cargo,  according  to  circumstances. 

General  average. 

General  average. 
General  average. 

Depends  on  motive  at  the  time — 
all  is  sauve  qui  pent,  if  there  was  no 
hope  of  saving  ship — if  there  was, 
then  all  is  general  average  till  ship 
is  condemned. 

Not  general  average. 


Not  general  average. 


Practice  not  general  average. 
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Proper  place  of  adjustment : 

1.  When  ship  reaches  her  port 
of  destination,  with  the  cargo. 

2.  When  the  voyage  is  broken 
up  at  the  port  of  loading. 

3.  When  the  ship  is  wrecked  or 
condemned  at  a  port  of  refuge,  and 
the  goods  are  sent  on  to  their  des- 
tination. 

Is  the  adjustment  to  be  based  on 
the  state  of  facts  at  the  time  of  the 
sacrifice  or  outlay,  or  at  the  ter- 
mination of  the  adventure  ? 

When  the  goods  jettisoned  either 
were  damaged  at  the  time,  or  must 
have  become  damaged  had  they 
remained  on  shipboard. 

For  sacrifices  of  ship's  materials, 
the  amount  allowable  is — 


Ship  contributes  on — 


When  freight  is  absolutely  pre- 
paid, its  share  of  general  average 
is  payable  by — 

lien,  or  equivalent  right  in  rem^ 
is  given  to — 

The  shipper  may  take  back  his 
goods  during  the  voyage,  on  the 
terms  of — 

Otherwise,  if  the  captain  is  obliged 
to  repair  the  ship  during  the  voyage, 
the  shipper  or  owner  of  cargo  is — 

If  the  ship  cannot  be  repaired, 
the  captain  is — 

If  no  other  ship  can  be  hired — 


Same  as  English. 

Same  as  English. 

In  the  country  where  ship  and 
cargo  are  separated,  or  at  which  the 
stranded  goods  are  landed. 

On  facts  as  at  end  of  adventure : 
for  expenditures,  ship  and  cargo 
may  be  liable  though  subsequently 
totally  lost. 

Damaged  value  only  allowable. 


Cost  of  replacement  less  one-third 
for  improvement,  no  deduction  on 
ship's  first  voyage.  Anchors  in  full, 
chain  cables  less  one-sixth. 

Its  full  value  at  beginning  of 
the  voyage,  deducting  particular 
average  on  the  same — if  insured  in 
Denmark,  the  insured  value  is  con- 
sidered the  actual  value ;  if  not,  the 
valuation  in  port  of  refuge  is  ordi- 
narily followed  ;  but  in  both  cases  a 
valuation  at  the  x)ort  of  destination 
may  take  place  when  demanded. 

The  shipowner. 


The  shipowner. 


Paying  full  freight. 


Bound  to  wait. 


Entitled  to  pro  raid  freight. 
Entitled  to  pro  raid  freight. 
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In  that  case,  the  captain's  duty 
with  regard  to  the  goods  is — 

If  goods  are  saved  from  ship- 
wreck, by  or  under  the  orders  of 
the  captain — 

If,  after  shipwreck,  goods  are 
picked  up  at  sea  or  along  the  coast, 
without  the  master's  intervention— 

If  the  ship  is  able  to  carry  the 
goods,  but  the  goods,  being  sea- 
damaged,  are  necessarily  sold  at 
a  port  of  refuge  by  the  captain's 
orders — 


To  inform  the  shippers,  and  in 
the  meantime  do  what  is  necessary 
for  the  safety  of  the  goods. 

Pro  raid  freight. 


No  freight. 


Full  freight  is  due,  but  if  the 
whole  cargo  be  sold,  in  all  proba- 
bility the  expenses  saved  on  freight 
in  not  continuing  the  voyage  will 
be  deducted. 
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PEOPOSED  SCHEME  FOE  A  NEW  SCANDINAVIAN  SEA  LAW 
FOE  SWEDEN,  NOEWAT,  AND  DENMAEK. 

[This  is  the  anticipated  law  of  the  three  countries  of  Sweden,  Nurwaji  and  Denmark, 

referred  to  aboye  at  p.  486.] 

CHAPTER  1.—0F  AVEBAQE. 

§  188.  Any  damage  purposely  caused  to  ship  or  cargo  to  save  ship  and 
cargo  from  a  danger  threatening  both  in  common,  and  any  other  sacrifice 
made  for  such  purpose,  and  also  all  damage  and  expenses  which  have 
been  caused  by  or  have  happened  in  immediate  consequence  of  such 
measures,  are  accounted  general  average.  G-eneral  average  is  to  be  borne 
by  ship,  freight,  and  cargo  in  common  (a). 

§  189.  The  following,  especially,  are  to  be  compensated  as  general 
average : — 

1.  Goods  and  ship's  appurtenances  jettisoned  to  lighten  the  ship  in 
sea-peril,  or  to  escape  from  enemies  or  pirates,  or  which  are  carried  over 
with  the  jettison,  and  any  damage  which  is  a  consequence  of  the  jettison 
or  of  the  measures  requisite  for  it. 

2.  Masts,  sails,  or  any  tackle  cut  away,  and  anchors  or  chains  slipped 
to  save  ship  and  cargo  from  a  common  threatening  danger,  or  to  avert 
shipwreck  or  collision,  as  well  as  any  damage  caused  for  the  same 
purpose  (5). 

(a)  The  following  notes  to  this  Code  are  all  taken  from  the  ''motives"  above 
referred  to  (p.  487).  The  somewhat  altered  definition  of  general  average  is  intended  to 
make  it  plain  that  not  only  damage  to  ship  or  eargOf  but  also  any  other  sacrifice  which 
aims  at  saving  ship  and  cargo,  such  as  jettison  of  victuals  or  coal,  which  by  {  6  are  not 
reckoned  as  ship*s  belongings,  is  to  be  compensated  in  general  average. 

(b)  In  this,  which  corresponds  to  §  143,  No.  2  of  the  Swedish  Code,  it  is  thought  well 
to  say  that  not  only  the  rigging  sacrificed,  but  also  any  damage  which  is  a  rcHult  of  the 
measure— as,  for  example,  damage  which  a  mast  cut  away  causes  in  falling — ^is  to  be 
made  good  in  general  average. 
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3.  Damage  caused  to  ship  or  cargo  to  avert  danger  of  fire,  or  to 
extinguish  fire  broken  out,  or  to  bring  water  to  the  pumps,  or  to  give 
outlet  to  seas  shipped  (c). 

4.  Costs  of  help  which  has  been  sought  in  need,  to  save  ship  and 
cargo  from  a  common  threatening  danger,  and  damage  caused  to  the  ship 
or  the  cargo  of  the  ship  from  which  help  has  been  sought  {d), 

5.  Damage  caused  to  the  ship  or  cargo  by  the  ship  having  been 
voluntarily  stranded  in  order  to  avert  a  greater  common  danger,  but 
only  if  some  other  way  of  safety  was  open  (e). 

6.  Damage  caused  to  ship  or  cargo,  and  costs  incurred  in  getting  the 
ship  off  ground  and  bringing  her  and  her  cargo  into  safety.  If  the 
voyage  is  not  continued,  because  the  ship  cannot  be  got  off,  or  is  declared 
not  to  be  able  to  be  repaired,  only  those  damages  and  costs  which  took 
place  before  it  was  evident  that  the  voyage  could  not  be  continued  are  to 
be  counted  as  general  average  (/). 


(c)  No.  3  brings  in,  besides  what  la  mentioned  in  }  143,  5,  of  the  Swedish  Code,  some 
other  equally  common  cases  of  sacrifice,  such  as  measures  taken  with  a  view  to  avert  an 
outbreak  of  fire,  to  bring  water  into  the  ship  by  the  pumps,  and  to  get  rid  of  seas  that 
have  been  shipped.     Compare  also  }  191,  5. 

{d)  The  expenses  and  damage  which  according  to  No.  4  are  to  be  accounted  general 
average  are  those  which  perhaps  most  frequently  occur.  The  §  143  Code  in  Nos.  1 
and  4  has  considered  only  one  special  case  thereof,  namely,  the  cost  of  hiring  another 
vessel  to  discharge  cargo  into,  and  expenses  of  outside  assistance  to  get  the  ship  in  and 
out  of  a  port  of  refuge. 

(e)  The  rule  in  the  Code  that  all  damage  consequent  upon  the  ship^s  not  being  able 
to  keep  the  sea,  and  having  to  be  run  agroond,  is  to  be  made  good  by  general  average, 
seems  to  the  committee  an  undue  extension  of  general  average  principles.  If  ship  and 
cargo  are  in  such  distress  that  founderiDg  is  inevitable  in  case  she  is  not  run  ag^und, 
this  measure  involves  no  sacrifice,  it  is  merely  an  attempt  to  save  what  can  be  saved. 
She  is  wrecked ;  it  is  not  a  voluntary  stranding,  and  so  neitber  is  it  a  general  average. 
On  the  other  hand,  some  go  so  far,  as  in  the  so-called  York  and  Antwerp  Rules,  as  to 
refuse  average  contribution  unconditionally  if  the  ship  is  run  aground  because  it  was 
nearly  sinking  or  drifting  against  the  shore  on  the  rocks.  A  case  might  happen  when 
a  captain  might  probably,  by  jettison  of  cargo  and  pumping,  keep  the  ship  afloat  till 
she  should  get  into  port,  but  that  nevertheless,  in  order  to  save  a  very  valuable  cargo, 
he  prefers  to  sacrifice  the  ship.  The  committee  therefore  have  thought  to  find  a 
proper  via  media  in  the  rule  of  No.  5,  which  is  based  on  the  idea  that  stranding  can  be 
regarded  as  a  sacrifice  only  in  oases  when  by  means  of  it  a  necessity  is  avoided  of 
taking  some  other  more  costly  method  of  safety. 

(/)  According  to  the  Code  all  expenses  and  damage  happening  to  bring  a  ship  that 
has  been  stranded,  with  or  without  intent,  off  shore,  come  into  general  average.  The 
Committee  could  not  keep  this  rule  imaltered.  So  long  as  saving  the  ship  can  reason- 
ably be  expected  as  the  result  of  sacrifices  these  have  undoubtedly  a  general  average 
character,  and  ought  therefore  to  be  made  good  as  such,  even  if  it  were  found  later  that 
the  ship  oould  not  continue  her  voyage.  But  if  sacrifices  are  made  for  the  saving  of 
ship  and  cargt>,  after  the  impossibility  of  the  voyage  being  continued  has  been  perceived, 
or  might  have  been  perceived,  it  would  be  a  palpable  injustice  to  kt  one  owner  pay  for 
another ;  an  injustice,  since  on  the  supposition  that  the  ship  cannot  be  got  off,  or  is 
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7.  Costs  caused  by  a  forced  arrival  in  a  port  of  refuge  for  the  safety 
of  ship  and  cargo,  when  the  vessel  is  no  longer  in  a  seaworthy  condition, 
or  because  the  prosecution  of  the  voyage  would  expose  ship  and  cargo 
to  evident  peril,  owing  either  to  the  outbreak  of  war  or  the  state  of 
the  ice. 

The  costs  thus  to  be  reckoned  are  specially :  Pilotage ;  light,  beacon, 
and  harbour  dues,  and  other  ship's  expenses  in  the  port  of  refuge  ;  costs 
of  discharging,  warehousing,  reloading,  and  stowing  the  cargo,  if  the 
discharge  is  essential  to  enable  the  ship  to  enter  the  port,  or  is  necessi- 
tated by  the  same  cause  which  compelled  the  ship  to  put  in  ;  wages  and 
maintenance  of  captain  and  crew  for  so  long  as  the  ship  is  detained  on 
account  of  the  cause  which  made  her  put  in,  provided  this  cost  could  not 
have  been  saved  by  paying  off.  On  the  other  hand,  the  wages  and  main- 
tenance of  captain  and  crew  are  not  compensated  for  the  time  of  delay  if 
being  prolonged  by  any  other  cause,  such  as  if  the  prosecution  of  the 
voyage  is  hindered  by  ice  or  the  weather,  or  if  the  ship  is  longer  under 
repairs  than  necessary.  If  the  voyage  ends  at  the  port  of  refuge,  only 
such  expenses  come  into  general  average  as  have  been  incurred  before  it 
was  decided  that  the  voyage  should  end  there. 

If  the  cargo  is  diminished  by  evaporation  or  leakage,  or  injured  in 
any  other  way  in  consequence  of  its  detention  in  the  port  of  refuge,  this 
must  not  be  reckoned  general  average,  nor  any  cost  incurred  to  avert 
such  damage.  Damage  caused  to  the  cargo  by  the  discharge  or  reloading 
in  a  port  of  refuge,  is  not  included  in  general  average  unless  the  damage 
happened  from  its  having  to  be  discharged  or  loaded  by  other  vessels  or 
in  some  other  unusual  way. 

Special  expenses  in  a  port  of  refuge  caused  by  the  cargo's  being  of 
a  dangerous  nature  are  not  included  in  general  average. 

The  cost  of  temporary  repairs  in  a  port  of  refuge  of  damages  which 
do  not  belong  to  general  average,  are  included  in  it  only  when  they  save 
some  other  necessary  expense  which  would  have  come  into  general 
average  (g). 


declared  not  to  be  reparable,  these  sacrifices  would  come  to  faU  on  the  cargo.  The 
Draft  therefore  in  No.  6  rules,  that  if  from  such  a  cause  the  voyage  cannot  be  continued, 
only  that  damage  and  expense  which  were  incurred  before  it  was  evident  that  the 
voyage  could  not  be  continued  should  be  made  good  in  general  average. 

{ff)  It  is  only  natural  that  the  shipowner  should  try  to  have  any  putting  into  port 
during  the  voyage,  under  stress  more  or  less,  regarded  as  caused  by  a  danger  threaten- 
iog  ship  and  cargo  in  common,  and  so  have  it  compeosated  in  general  average :  the 
captain's  report  concerning  the  extent  of  the  danger,  especially  if  any  damage  has 
occurred  to  the  ship,  is  easily  misleading,  and  so  requires  strict  control.  On  thiB 
account  the  general  character  given  in  No.  4  of  §  143  Code,  of  a  putting  in  to  a  port 
of  refuge  as  general  average,  cannot  be  considered  satisfactory.  The  draft,  therefore, 
by  mentioning  several  frequent  cases,  tries  to  explain  what  must  be  understood  by 
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8.  Damage  and  loss  arising  either  to  the  cargo,  from  its  being  nsed 
in  case  of  need  to  raise  meana  for  the  proeecation  of  the  TOjage,  or  in 

oommon  dangex,  just  bb  No.  6  of  {  191  states  some  ressons  for  mmung  ioto  a  port  of 
refuge,  which  would  not  admit  the  diviskm  of  the  expenses  in  general  arerage. 

According  to  the  dzaft  the  following  shall  be  regarded  as  common  danger : — (a)  *'  If 
the  ship  is  no  longer  in  a  seaworthy  condition,"  bj  which  they  mean  to  signify  that 
the  ship  has  reoeired  rach  serious  damage  that  evident  danger  is  occasioned,  (b)  Out- 
break of  war.  (c)  *'  Ice,  which  would  expose  ship  and  caigo  to  erident  peril'* ;  but, 
on  the  other  hand,  ice  hindrance — hj  which  is  meant  a  drcnmstance  connected  with 
the  natural  state  of  things  at  the  time  of  year  when  the  Toyage  takes  place — ^which 
causes  the  Yoyage  either  to  be  delayed  or  to  be  broken  off,  according  to  No.  6,  {  191, 
is  not  entitled  to  aTerage  contribution. 

Regarding  expenses  in  a  port  of  refuge,  to  be  compensated  in  general  aTerage,  the 
draft  agrees  in  the  main  with  §  143  Code,  No.  4,  2  el.  That  **  cost  of  additional  help 
taking  the  ship  in  and  out  of  port*'  shall  be  compensated  in  general  average,  the 
draft  rules  in  No.  4.  But  the  draft  does  not  allow  "  damage  done  to  the  ship  in  order 
to  effect  the  discharge,'*  since  such  kind  of  saoifioe  hardly  ought  to  happen  in  a  port 
of  refuge,  and  in  all  cases  it  must  be  doubted  whether  such  damage  should  be  regarded 
as  general  average.  According  to  the  Code,  there  shall  be  made  good  among  others 
the  cost  of  discharging,  that  is,  if  this  is  necessary  in  order  to  repair  the  ship.  The 
draft  has  here  preferred  the  general  statement  that  the  costs  of  discharge  shall  be  com- 
pensated if  it  was  necessaiy  in  order  to  report  on  the  cause  which  occasioned  the 
putting  in.  That  the  draft  names  the  wages  of  captain  and  crew,  as  well  as  their 
maintenance,  really  contains  no  change  ;  but  it  seemed  fair  that,  as  in  a  long-oontinned 
delay  the  crew  might  be  paid  off  without  inconvenience  (see  {  91),  the  heavier  expenses 
which  are  caused  by  this  keeping  them  in  pay  ought  not  to  fall  on  the  cargo  in  any 
proportion. 

As  to  the  case  of  the  voyage  ending  at  the  port  of  refuge,  the  draft  differs  essentially 
from  the  Code.  According  to  this  last,  they  reckon  as  general  average  only  the  cost 
of  bringing  the  ship  into  i>ort,  and  the  maintenance  of  the  crew  untQ  the  decision  was 
arrived  at  that  the  voyage  should  end  at  the  port  of  refuge.  But  the  committee  did 
not  think  it  fair  or  reasonable  to  give  to  the  decision  about  stopping  the  voyage  such  a 
retrospective  effect.  According  to  the  idea  of  general  average  as  expressed  in  the 
draft,  it  follows  that  sacrifices  made  in  order  to  save  ship  and  cargo  from  a  oommon 
danger  should  be  compensated,  even  if  the  measure  has  failed  more  or  less.  It  seem.ed 
also  unreasonable  to  let  the  cargo  share  in  the  cost  of  the  crew's  maintenance,  but  to 
bear  alone  the  expenses  of  discharging,  warehousing,  &c.,  whilst,  on  the  other  side, 
the  ship's  dues,  &c.,  fall  on  the  ship  alone.  The  draft  ruled,  therefore,  that  all  ex« 
penses  incurred  up  to  the  time  when  it  was  decided  to  conclude  the  voyage  in  the  port 
of  refuge  should  be  made  g^ood  in  general  average. 

Since  the  draft,  in  agreement  with  the  Code  and  the  generally -received  principles  of 
law,  does  not  allow  the  cost  of  taking  care  of  the  cargo  in  a  port  of  refuge  in  g^eral 
average,  it  follows  that  damage  to  the  cargo  in  consequence  of  its  detention  in  a  port 
of  refuge  falls  on  the  cargo  alone — a  rule  which  it  was  thought  well  to  mention  ex- 
pressly in  the  draft  (3  cl.  of  this  number).  This  applies  naturally  also  to  damage 
caused  in  a  port  of  refuge  by  discharging  or  reloading,  unless  occasioned  by  the 
special  circumstances  of  the  place  necessitating  its  being  done  in  a  manner  which  is 
out  of  the  usual  custom,  or  involving  special  risk,  when  in  such  cases  such  damage 
should  fairly  be  compensated.  The  rule  in  the  4th  clause  of  this  number  is  called  for 
with  regard  to  the  owners  of  cargo  of  a  dangerous  nature ;  this  does  not  settle  the 
point  how  far  the  separate  expenses  in  question  must  be  borne  by  the  owner  of  the 
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any  other  way  for  saving  ship  and  cargo,  or  to  tlie  ship's  appurtenances 
from  their  being  used  for  purposes  for  which  they  were  not  intended. 

General  average  includes  also  what  coal  or  other  material  for  the 
use  of  the  engines  has  been  consumed  either  in  getting  the  vessel  off 
shore,  or  for  pumping,  if  she  has  sprung  a  leak,  or  for  moving  her  to 
and  from  the  discharge  wharf  for  the  cargo's  discharge  and  reloading  in 
a  port  of  refuge,  if  the  costs  for  such  objects  otherwise  would  belong  to 
general  average.  On  the  other  hand,  compensation  is  not  made  for  what 
has  been  consumed  while  running  into  or  leaving  a  port  of  refuge,  or  in 
any  other  way  in  consequence  of  the  prolongation  of  the  voyage,  even  if 
this  was  caused  by  a  general  average  (A). 

9.  Damage  purposely  incurred  to  defend  the  ship  from  enemies  or 
pirates,  or  encountered  during  the  defence  of  ship  and  cargo,  ammunition 
used,  and  also  anything  paid  for  the  saving  or  ransoming  of  ship  and 
cargo. 

10.  Costs  of  curing,  nursing,  and  maintenance  of  anyone  injured  in 
the  defence  against  enemies  or  pirates,  or  in  carrying  out  measures  for 
saving  ship  and  cargo ;  costs  of  burial  of  the  dead,  and  the  extra  expense 
incurred  by  the  shipowner  in  hiring  other  men  in  the  place  of  those 
wounded  or  dead  (t). 

dangerous  oommodities  or  fall  on  the  shipowner  more  or  less,  according  to  the  principles 
expressed  in  §  219. 

It  has  been  thought  unnecessary  to  mention,  as  the  Code  does,  that  the  cost  of  the 
ship's  repairs  in  a  port  of  refuge  are  to  be  reckoned  as  general  average  only  so  far  as 
the  said  damage  is  general  average.  The  rule  is  just,  only  with  the  proviso  that  under 
the  head  of  "  cost  of  repairs  of  the  ship "  there  should  not  be  included,  too,  the 
expenses  of  a  temporary  repair  in  a  port  of  refuge.  It  is  only  if  by  such  a  repair  an 
otherwise  necessary  expense  is  saved  which  would  have  come  into  general  average  that 
this  cost  may  be  shared  among  the  parties  concerned ;  and  this  is  expressed  in  the 
last  clause  of  this  number. 

(A)  No.  8  does  not  differ  from  §  143  Code.  There  can  be  no  hesitation  about  what 
the  first  clause  says  shoxdd  be  reckoned  as  gen^ul  average.  No  one  could  doubt  that 
a  portion  of  a  cargo  of  timber  which  has  been  used  for  a  jury -rudder,  or  of  a  cargo  of 
coal  made  use  of  for  the  engine,  or  a  sail  applied  to  stopping  up  a  leak,  should  be  made 
good  in  general  average.  Greater  difficulty  attended  the  settling  of  the  question  in 
the  case  of  the  consumption  of  a  steamer^ s  own  supply  of  coal,  or  other  eng^e 
materials,  as  to  tchm  it  may  be  regarded  as  Bacrificed  in  general  average.  The  draft 
has  adopted  the  practice  which  generally  prevails,  especially  in  the  Scandinavian 
countries — viz.,  that  the  consumption  of  such  materials  used  for  getting  a  vessel  off 
shore,  &c.,  but  not  that  used  for  running  into  or  out  of  a  port  of  refuge  or  otherwise 
in  consequence  of  a  prolongation  of  the  voyage,  is  compensated  in  general  average, 
a  rule  based  on  this — that  the  use  in  the  first  case  involves  an  application  of  the 
materials  to  purposes  foreign  to  their  ordinary  object,  but  in  the  latter  case,  on  the 
contrary,  the  materials  were  used  for  the  purpose  for  which  they  were  supplied, 
although  the  consumption  was  greater,  owing  to  different  circumstances. 

(i)  The  Draft  has  not,  like  the  Code,  included  in  these  expenses  payment  to  thd 
wounded  and  gifts  to  the  widow  and  children  of  anyone  killed,  since  such  expenses  are 
entirely  voluntary,  and  cannot  therefore  be  reg^arded  as  a  sacrifice  made  to  save  from 
danger.    If  consideration  for  the  safety  of  ship  and  cargo  in  the  further  course  of  the 
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11.  Freight  loet  by  reason  of  a  general  average  {k). 

12.  Ooet  and  loss  incurred  in  raising  means  to  meet  expenses  to  be 
made  good  in  general  average,  Bucb  as  commission,  interest,  and  premium 
of  insurance  of  moneys  advanced ;  bottomry  premium,  when  the  money 
has  to  be  raised  on  bottomry,  and  losses  which,  owing  to  the  difference 
of  price,  fall  on  goods  sold  in  a  port  of  refuge  to  cover  average  expenses. 

13.  Fees  to  the  agent  employed  on  the  average  arrangements. 

14.  Costs  of  protest,  survej^s,  and  estimates,  and  any  other  certificates 
required  for  the  furthering  of  the  average,  as  well  as  costs  of  drawing  up 
the  average  statements. 

§  190.  In  general  average  are  not  included  any  damage  which 
happens  by  accident  while  executing  measures  for  the  safety  of  ship  and 
cargo,  even  if  a  sacrifice  is  thereby  averted,  neither  any  damage  nor  loss 
which  stands  only  in  indirect  or  accidental  connection  with  such  measures. 

Thus  these  are  not  compensated  in  general  average :  a  topmast  which 
is  broken  by  the  wind  whilst  the  work  of  cutting  away  the  mast  is  going 
on,  even  if  the  cutting  away  is  stopped  in  consequence  thereof ;  damage 
happening  to  ship  or  cargo  by  storm,  fire,  theft,  or  other  accident,  whilst 
at  a  port  of  refuge ;  loss  arising  from  the  cargo  not  beiug  able  to  be 
delivered  at  the  right  time  in  consequence  of  a  general  average  disaster  ; 
increase  of  costs  of  insurance  or  loss  of  expected  freight  caused  by  deten- 
tion involving  average. 

§  191.  The  following  are  not  to  be  made  good  in  general  average  : — 

1.  Goods  carried  as  deck  cargo,  if  they  are  jettisoned  or  otherwise 
sacrificed,  unless  the  jettison  was  made  to  lighten  the  ship  when  she  had 
got  aground. 

As  deck  cargo  are  considered  not  only  goods  laden  on  the  ship's  open 
decks,  or  in  boats,  or  hanging  overboard  alongside,  but  also  what  are 
laden  in  a  covered  place  which  is  not  fitted  into  the  ship's  frame,  or  in 
some  other  way  sufficiently  secured  against  sea  damage  or  being  washed 
overboard. 

2.  Ship's  appurtenances  jettisoned  or  otherwise  sacrificed  or  damaged, 
if  lying  about  on  deck,  and  not  in  their  right  place. 

3.  Damage  caused  by  press  of  sail,  even  if  to  avoid  stranding, 
enemies,  or  pirates  ;  damage  to  sails  or  to  a  steamer's  boilers  or  engines, 
unless  happening  in  the  attempt  to  get  her  off  shore  ;  damage  to  ship's 
pumps  caused  by  pumping  to  keep  her  free. 


Toyage  necessitates  the  hiring  of  men  in  place  of  anj  of  the  crew  who  have  heen 
wounded  or  killed,  the  committee  have  thought  it  fairer  for  the  owner  to  receive  com- 
pensation for  the  increased  expense  thereby  occasioned. 

{k)  No.  1 1  contains  a  rather  more  general  definition  than  No.  8  of  §  143  Ck>de.  Loss 
of  freight  in  consequence  of  a  general  average  disaster  might  occur  in  some  other  way 
than  that  specified,  as  for  example,  if  in  consequenoe  of  a  general  average  damage  the 
ship  has  to  be  satisfied  with  distance-freight. 
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4.  MastSy  spars,  or  any  other  ship's  appurtenances  cut  away  after 
they  had  been  broken,  even  if  the  measure  had  been  necessary  to  escape 
a  danger  threatening  ship  and  cargo. 

5.  Damage  caused  by  pouring  in  water,  or  other  means  of  extin- 
guishing fire,  to  the  cargo,  if  it  had  ignited  of  itself  or  had  heated,  and 
damage  caused  in  extinguishing  a  fire  which  had  arisen  in  some  other 
way  to  goods  which  had  already  caught  (/). 

6.  Costs  resulting  from  the  ship  having  to  put  in  to  a  port  of  refuge 
from  want  of  provisions  or  defective  outfit,  or  in  consequence  of  ice,  or 
any  other  obstacle  of  weather. 

§  192.  A  distribution  of  damages  in  general  average  may  take  place 
although  the  danger  which  has  caused  the  loss  may  have  arisen  from 
somebody's  fault,  but  the  guilty  party  gets  no  compensation  in  average 
for  damage  caused  by  himself.  If  the  danger  has  been  caused  by  any 
fault  or  neglect  for  which  the  owner  is  responsible  by  §  10,  he  receives 
no  compensation  for  the  damages  he  sustains. 

If  the  captain,  or  whoever  is  acting  for  him,  errs  in  judgment  with 
regard  to  the  nature  of  the  danger  or  the  choice  of  measures  to  avert  it, 
the  damage  must  then  be  apportioned  in  general  average ;  but  the  owner, 
unless  the  measures  which  were  taken  can  be  regarded  as  excusable  under 
the  circumstances,  loses  any  right  to  compensation  for  damage  which  he 
has  caused. 

He  who  thus  forfeits  a  right  to  compensation,  or  is  compelled  to  con- 
tribute to  the  average,  may  make  a  claim  against  whoever  is  legally 
responsible  for  the  damage. 

§  193.  Distribution  of  damage  in  general  average  may  take  place, 
although  the  purpose  for  which  the  sacrifice  was  made  was  not  attained 
thereby. 

§  194.  Distribution  of  damage  in  general  average  may  take  place, 
although  the  ship  or  the  cargo  were  totally  sacrificed  for  the  purpose,  or 
after  the  disaster  the  ship  alone,  or  the  cargo  alone,  either  wholly  or  in 
part,  was  saved  (m). 


(/)  If  a  cargo  ig^nites  of  itself,  or  heats,  it  must  then  be  considered  that  in  such  a 
condition  any  damage  to  it  evidently  caused  by  the  extinguishing  of  the  fire  involves 
no  saoriiice  on  the  part  of  the  owner  of  it.  The  same  holds  good  -with  regard  to  a 
portion  of  it,  a  separate  bale  or  package,  which,  having  caught  fire  from  something 
else,  is  deluged  with  water  to  put  it  out.  In  neither  case  can  the  owner  be  said  to  have 
sustained  any  injury  whatever  from  the  means  taken  to  put  the  fire  out. 

(m)  The  substance  of  Articles  193  and  191  is  not  found  in  the  Code  but  mast  be 
regfarded  as  a  consequence  of  the  definition  of  general  average  in  {  142.  Since,  in  the 
meantime,  in  foreign  legislation  (for  example  in  the  G(erman  Law,  Art.  705),  a  contrary 
view  has  prevailed,  the  committee  have  thought  it  well  to  declare  expressly  that  general 
average  does  take  place  even  if  the  sacrifice  is  not  accompanied  by  the  result  aimed  at, 
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§  195.  If  a  sacrifice  lias  to  be  made,  it  is  the  duty  of  the  captain  to 
see  that  the  loss  is  not  greater  than  the  occasion  demands.  In  a  jettison 
of  cargo  or  ship's  appurtenanoeS;  the  things  that  are  heaviest  and  of 
least  value  should  first  be  thrown  away,  and  as  far  as  possible  the 
lighter  and  more  valuable  retained. 

If  through  mistaken  fear  the  captain  causes  greater  damage  or  loss 
than  necessary,  the  law  as  in  §  192,  2nd  clause,  applies  to  the  case. 

§  196.  Before  a  captain  takes  measures  from  which  general  average 
may  arise,  he  must,  if  the  danger  will  allow,  summon  the  best  and  most 
experienced  of  his  crew  to  council.  A  report  of  their  deliberation  must 
be  inserted  in  the  log-book  as  soon  as  possible,  or,  if  none  is  on  board, 
must  be  drawn  up  otherwise,  to  be  appended  to  the  protest ;  and  in  this 
report  everything  should  bo  set  down  which  may  concern  the  drawing  up 
of  the  average,  such  as  the  motive  of  the  sacrifice,  and  as  far  as  possible 
a  full  description  of  the  objects  sacrificed,  and  any  other  information  con- 
cerning the  damage  (n). 

§  197.  Damages  to  ship  or  her  belongings  must  be  estimated  by 
experts,  appointed  according  to  §  43,  at  the  place  where  the  repairs  are 
effected,  if  this  is  done  on  the  way,  or  else  at  the  place  where  the  voyage 
ends  (o). 

It  must  be  put  down  in  the  estimate  separately  for  each  damage 
what  its  repair  will  cost ;  and  if  damaged  articles  have  to  be  replaced  by 
new,  the  price  of  the  new  ones,  and  the  value  of  the  damaged  ones. 

Damage  which  is  the  result  of  the  ship's  age  or  defect  or  any  such 
cause  must  be  separated  in  the  estimate  from  those  resulting  from  the 
average. 


whether  that  embraced  from  the  beg^inning  the  whole  ship  or  the  whole  cargo,  and  so 
aimed  at,  not  physical  safety  of  both  ship  and  cargo,  but  only  physical  safety  of  ship 
and  saving  of  the  value  of  the  cargo,  or  the  other  way,  or  finally  if  the  sacrifice  could 
not  avert  the  destruction  of  the  whole  ship  or  the  whole  cargo.  The  justice  of  this 
principle  i^  not  altered  by  this,  that  on  the  ground  of  the  rule  in  §  217  no  distribution 
of  damage  shall  take  place  if  all  the  objects  for  which  compensation  should  be  made 
are  lost  in  consequence  of  the  danger  to  avoid  which  the  sacrifice  was  made,  or  in  a 
later  average  disaster.  So  if  a  ship,  for  the  sake  of  ship  and  cargo,  is  (purposely)  run 
aground,  and  thereby  becomes  a  total  loss,  the  owners  of  the  cargo  must  compensate 
the  loss  pro  ratd,  but  if  the  cargo  is  lost  too,  naturally  no  average  distribution  can  be 
f aotitiouflly  got  up,  not  because  it  is  not  a  case  of  general  average,  but  because  there  is 
no  contributory  value  forthcoming  from  which  to  draw  compensation. 

(n)  The  oaptain*s  right  and  duty  to  decide  alone  does  not  cease  because  he  summons 
a  ship's  council  as  ordered. 

(o)  To  the  corresponding  rule  in  }  151  Code,  there  has  been  added  the  rule  that  if  the 
damaged  rigging  to  be  counted  has  to  be  replaced  by  new,  not  only  the  cost  of  the  new, 
bat,  as  is  already  the  practice  to  do,  the  value  of  the  old,  must  be  set  down. 
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§  198.  In  reckoning  the  damages  to  ship  or  appurtenances,  the 
amount  put  down  in  the  valuation  must  be  the  basis  if  the  repairs  have 
not  been  effected,  or  if  that  estimate  is  below  the  amount  which  the 
repairs  have  actually  cost;  but,  if  the  repairs  have  cost  less  than  the 
estimate,  then  their  actual  cost  must  be  taken. 

§  199.  In  compensation  for  damages  to  an  iron  ship,  the  full  amount 
must  bo  made  good  for  the  hull  and  masts  and  yards  of  iron,  if  the  ship 
had  not  been  five  years  at  sea  when  the  average  occurred.  Later,  within 
her  being  ten  years  at  sea,  one-sixth  is  deducted  for  difference  between 
new  and  old ;  and  if  longer  than  that,  one-third  is  deducted.  Damage 
to  the  engines  is  made  good  in  full  if  they  have  not  been  three  years  in 
use ;  if  within  six  years,  one-sixth  is  deducted  ;  and  if  longer,  one-third. 
Damage  to  masts  and  spars  of  wood  and  standing  rigging  is  made 
good  in  full  if  the  ship  has  not  been  a  year  at  sea,  and  other  damages 
the  same  if  she  has  not  been  half  a  year  at  sea;  if  later,  one-third  is 
deducted ;  no  deduction  is  made  on  anchors,  which  are  compensated  in 
full ;  and  only  one-sixth  is  deducted  on  chain  cables  {p). 

If  it  is  a  wooden  ship,  damage  to  the  hull  is  made  good  in  full  if  she 
has  not  been  two  years  at  sea  when  the  damage  occurred.  If  later,  one- 
third  is  deducted  for  difference  between  new  and  old.  Other  damages 
are  made  good  just  as  above  for  iron  ships. 

From  the  compensation,  reckoned  in  this  manner,  is  to  be  deducted 


{p)  This  rule  introduces  the  following  changes  from  the  old  law  .'—First,  with 
regard  to  compensation  for  damages  to  an  iron  ship,  it  has  been  thought  necessary  to 
make  a  difference  between  an  iron  ship  and  a  wooden  one,  since  the  reg^ulations  now  in 
force  if  applied  to  iron  ships  lead  to  evident  unfairness. 

According  to  the  Code,  i.e.^  the  former  Code,  in  compensating  damage  to  the  ship's 
inventory  and  appurtenances,  there  is  always  a  deduction  to  be  made  for  the  difference 
between  new  and  eld,  without  regard  to  the  time  the  ship  has  been  at  sea,  of  a  third, 
except  in  the  case  of  anchors,  which  are  compensated  in  full,  and  chain  cables,  from 
which  only  a  seventh  is  deducted.  The  Draft  follows  the  Code  with  regard  to  anchors 
and  chains,  but  the  other  rules  have  not  been  thought  to  agree  with  what  is  fair  in  the 
present  state  of  things.  First  and  foremost,  damage  to  masts  and  spars  of  iron  is  con- 
sidered as  to  be  compensated  on  the  same  principles  as  damage  to  the  hull  of  an  iron 
ship.  For  damage  to  wooden  masts  and  spars  and  standing  rigging  a  freedom  from 
deduction  for  one  year  is  allowed.  Moreover,  various  rules  are  laid  down  as  to  steam- 
engines,  which  the  Draft  considers  should  be  compensated  in  full,  or  deducting  five- 
sevenths  or  two-thirds,  according  as  they  have  been  in  use  less  than  three  years,  or 
more  than  three  and  less  than  six,  or  more  than  six  years.  Finally,  all  damage  to 
inventory  and  appurtenances,  happening  before  the  ship  has  been  at  sea  more  than  half 
a  year,  are  ordered  to  be  made  good  in  full. 

In  the  arrangement  of  these  differing  deductions  the  committee  have  compared  a 
collection  of  the  insurance  conditions  in  use  by  the  underwriters  of  the  northern  coun- 
tries, and  whilst  guided  by  these  have  tried  to  settle  what  should  be  thought  reasonable 
and  fair. 
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the  yalue  of  the  articles  which  have  been  replaced  by  new,  at  the  amount 
reckoned  in  the  estimate,  or,  if  there  has  been  an  auction,  at  the  nott 
proceeds  of  the  sale. 

If  the  ship  is  supplied  with  a  new  metal  sheathing,  the  calculation 
must  be  as  follows : — From  the  cost  of  putting  on  new  sheathing  of  the 
same  material  and  weight  as  former  one  when  it  was  new,  must  Lo 
deducted  the  worth  of  the  metal  of  the  damaged  sheathing,  and  the 
balance  must  be  made  good,  with  a  deduction,  for  copper  or  yellow  metal 
of  one-sixtieth,  and  for  zinc  or  other  metal  of  one-thirtieth,  for  every 
month  of  thirty  days  which  had  elapsed  after  the  sheathing  which  has  to 
be  compensated  was  put  on.  No  compensation  is  to  be  made  if  tho 
sheathing  of  copper  or  yellow  metal  has  been  on  more  than  fire  years,  or 
of  other  metal  more  than  two  years  and  a  half. 

§  200.  If  the  ship  from  a  general  average  sacrifice  either  is  a  total 
loss,  or  sustains  so  much  damage  that  she  is  declared  not  worth  repair- 
ing, compensation  is  made  on  the  value  which  the  ship  may  be  taken  to 
have  had  at  the  time  when  the  sacrifice  took  place,  deducting  the  valuo 
of  whatever  thing  is  saved. 

§  201.  Compensation  for  goods  lost  in  a  general  average  disaster  is 
reckoned  at  the  market  price  of  such  goods  at  the  port  of  destination  at 
the  time  of  the  ship's  arrival,  or  if  the  rest  of  the  goods  did  not  reach 
there,  at  tho  place  where  the  voyage  ended.  From  this  value  must  be 
deducted  freight,  customs,  and  other  charges  which  are  hereby  saved  to 
the  owner,  by  the  goods  not  reaching  their  destinaLion. 

If  no  market  price  can  be  assigned  to  the  goods,  their  value  must 
be  ascertained  by  experts,  appointed  as  by  §  43;  but  if  this  cannot  be 
done,  compensation  must  be  reckoned  by  their  value  at  the  place  of 
departure,  deducting  the  costs  of  shipping. 

§  202.  If  the  goods  are  damaged  in  general  average,  compensation 
must  be  computed  at  the  difference  between  the  value  of  the  goods  in 
their  undamaged  state,  ascertained  as  by  the  foregoing  §  201,  and  their 
damaged  value,  with  the  deductions  mentioned  in  the  same  section.  This 
last-named  value  is  to  be  taken  at  the  nett  proceeds  of  the  sale  of  tho 
damaged  goods,  if  sold  before  the  average  is  drawn  up,  but  otherwise 
by  survey  of  experts,  as  prescribed  in  §  43. 

§  203.  If  goods  lost  or  damaged  in  general  average  had  already 
been  diminished  in  value  owing  to  a  particular  average,  by  fermenting 
or  in  any  other  way,  or  if  such  goods  damaged  in  general  average  have 
afterwards  depreciated  in  value  owing  to  circumstances  which  were  not 
the  result  of  general  average,  an  amount  corresponding  to  such  deterio- 
ration must  be  deducted  from  the  amount  fixed  as  above.     The  amount 
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of  deduction  to  bo  ascertained  by  experts  nominated  as  in  §  43,  wbo  shall 
take  special  notice  of  the  damages  which  other  goods  of  the  same  or  like 
kind  (which  have  not  been  damaged  in  the  general  average)  have 
suffered  in  the  same  way  and  from  the  same  cause. 

§  204.  No  compensation  is  to  be  made  for  goods  which  have  been 
taken  on  board  without  the  captain's  knowledge,  or  for  goods  for  which 
there  is  no  bill  of  lading,  and  where  there  is  no  proof  of  their  being 
shipped  in  the  manifest,  loading-book,  or  any  other  way ;  or  for  money, 
securities,  or  valuables  which  have  not  been  properly  declared  as  ordered 
in  §  148. 

§  205.  Freight  for  goods  lost  in  general  average,  or  sold  in  a  port  of 
refuge  to  cover  average  expenses,  is  compensated  in  general  average  con- 
tribution at  the  sum  it  would  have  amounted  to,  had  the  goods  reached 
their  destination  in  the  ship.  From  this  amount  must  be  deducted  the 
special  charges  which  are  saved  to  the  shipowners  by  the  goods  being 
sacrificed  or  sold  (y). 

§  206.  If  a  thing  which  has  been  damaged  in  general  average  is 
afterwards  lost  or  suffers  further  damage  in  particular  average,  and  if  it 
can  be  taken  for  certain  that,  in  case  this  general  average  had  not 
occurred,  the  loss  would  have  been  caused  by  the  later  damage,  there 
shall  be  no  compensation  for  the  damage  in  general  average,  or  else  the 
compensation  is  to  be  lessened  according  to  what  is  fair  in  each  indi- 
vidual case.  In  the  same  way,  with  regard  to  a  thing  which  was  lost  in 
general  average,  but  which  would  have  been  lost  or  damaged  in  a  par- 
ticular average  happening  later,  had  it  remained  on  board  (r). 


{q)  The  first  point  agrees  in  substance  with  §  157  Code.  But  in  the  next  there  is  an 
alteration  in  the  law,  evidently  in  conformity  with  fairness  and  equity.  The  shipowner 
has  to  receive  compensation  for  his  actual  losses,  more  or  less ;  and  if,  supposing  the 
cargo  had  reached  its  destination,  he  would  have  certainly  had  to  defray  costs  for  the 
same  which  are  now  saved  (such,  for  instance,  as  higher  costs  of  discharge,  port  or 
channel  dues),  his  actual  loss  of  freight  is  not  the  amount  of  the  gross  freight,  but 
gross  freight  minus  the  expenses  which  have  been  saved. 

(r)  §  206  contains  a  rule  which  is  not  in  the  Code,  but  still  is  applied  in  practice ;  for  it 
expresses  the  simple  principle  that  a  thing  which  has  been  sacrifice  must  not  be  placed 
thereby  in  a  better  position  than  that  for  the  safety  of  which  the  sacrifice  was  in- 
tended. It  must  be  granted  that  the  thing  sacrificed  would  otherwise  have  shared  the 
fate  of  those  which  were  not  sacrificed.  Damage  affecting  the  cargo,  owing  to  water 
getting  into  the  hold  during  the  jettison,  is  not  to  be  compensated  if  the  vessel  springs 
a  leak  later  on,  or  fills  with  water,  or  if  in  a  later  average  the  cargo  is  lost.  Sup- 
posing a  portion  of  the  cargo  is  thrown  overboard,  and  that  some  disaster  afterwards 
comes  on,  by  which  the  rest  of  the  cargo  loses,  say,  a  quarter  of  its  value,  under  such 
circumstances,  since  the  same  fate  would  have  befallen  the  goods  jettisoned  had  they 
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§  207.  Damages  and  losses  which  belong  parllj  to  general,  partly  to 
particular  average,  and  costs  common  to  both,  must  be  divided  fairly  be- 
tween the  two. 

§  208.  The  ship  contributes  to  general  average  upon  the  value 
placed  upon  her  after  survey,  according  to  §  43,  at  the  place  where  the 
voyage  ends,  deducting  the  amount  by  which  her  value  may  have  been 
enhanced  by  repairs  or  improvements  after  undergoing  the  average  at 
the  conclusion  of  the  voyage,  but  adding  whatever  has  been  compensated 
in  general  average  for  damages. 

If  several  general  average  disasters  have  taken  place  on  the  same 
voyage,  the  value  on  which  the  ship  contributes  to  a  later  average  can 
only  be  increased  with  the  amount  which  has  been  made  good  for  the 
earlier  general  average,  so  far  as  the  repairs  of  the  said  damage  were  not 
effected  when  the  later  damage  took  place  (s). 


still  been  on  board,  the  loss  in  the  general  ayerage  only  oomes  to  three-quarters  of  the 
amount  which  otherwise  would  have  been  compensated  according  t-o  §  201.  If  a  mast 
is  cut  away  and  the  ship  afterwards  gets  ashore  and  becomes  a  wreck,  the  mast  is  to 
be  compensation  only  at  its  value  as  a  portion  of  the  wreck  at  the  place  of  strandiog, 
and  so  with  other  cases. 

It  follows  from  the  wording  of  this  article  that  it  does  not  apply  to  the  expenses 
which  the  owner  of  the  damaged  object  can  show  to  have  been  incurred  for  the  repair 
of  that  damage,  before  the  particular  average  damage  took  place.  If  a  mast  is 
out  away,  and  after  the  captain  has  supplied  a  new  one  the  same  ship  is  lost  later,  the 
cost  of  the  new  mast  undoubtedly  belongfs  exclusively  to  the  first  average,  even  if  the 
later  one  makes  it  useless. 

(«}  §§  208  and  209.  In  calculating  the  Tslues  over  which  compensation  for  things  lost 
or  damaged  in  general  average  must  be  distributed, — t.  ^.,  contributory  capital, — it  is 
theoretically  the  fairest  to  take  them  at  what  they  were  worth  at  the  moment  when  the 
sacrifice  took  place.  Since,  however,  the  adjustment  cannot  be  made  immediately 
after  the  sacrifice,  one  is  obliged  in  order  to  get  at  the  value  at  the  time  of  the  sacrifice 
to  start  from  the  actual  state  at  some  period,  either  before  or  after  the  sacrifice.  In 
conformity  with  the  Code  the  Draft  has  chosen  a  time  after  the  general  average.  The 
Code  (§§  159  and  160)  considers  the  best  way  to  be  to  take  the  values  at  the  port  of 
refuge  if  the  ship  puts  in,  otherwise  at  the  port  of  destination,  whilst  the  Draft  decides 
that  always  the  value  at  the  conclusion  of  the  voyage  must  be  taken.  Apart  from  the 
frequent  difficulty  of  getting  a  reliable  valuation  in  a  port  of  refuge,  it  is  unfair  to 
take  the  values  at  a  place  which  may  be  a  particularly  bad  market  for  ship  and  cargo, 
and  where  the  sale  altogether  does  not  take  place,  as  the  basis.  Since  the  contribution 
of  freight  is  computed  on  the  amount  earned  at  the  end  of  the  voyage,  it  follows  that 
the  same  point  of  time  should  be  the  one  to  fix  the  amount  on  which  ship  and  carg^ 
should  contribute  in  the  account.  It  must  be  regarded,  moreover,  as  unfair  to  compute, 
as  the  Code  does,  that  the  amount  of  the  damage,  and  of  the  contributory  capital, 
should  be  estimated  on  different  principles.  Supposing  in  a  general  average  half  of 
the  cargo  has  been  jettisoned,  and  the  ship  has  afterwards  put  into  a  port  of  refuge, 
where  the  value  of  the  cargo  is  50  per  cent,  lower  than  at  the  port  of  destination,  it 
follows,  by  {§  153  and  160  Code,  that  the  saved  part  of  the  cargo  contributes  to  the 
general  average  on  only  half  the  amount  of  what  has  been  reckoned  as  compensation 
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§  209.  The  cargo  contributes  to  general  average  on : 

1.  The  value  of  all  the  goods  found  on  board  at  the  time  of  the 
average  disaster,  and  which  are  found  in  hand  at  the  end  of  the  voyage, 
the  value  of  which  in  undamaged  condition  is  ascertained  according  to 
§  201,  and  for  damaged  goods,  to  §  202;  adding  to  the  damaged  goods 
the  amount  coming  to  the  shipper  as  compensation  for  damage  in  general 
average  on  the  voyage ; 

2.  The  sum  the  shipper  receives  as  compensation  for  cargo  lost  in 
general  average  on  the  voyage  ;  and 

3.  The  sum  the  shipowner  is  bound  to  pay  the  shipper  for  any  cargo 
lost  or  damaged,  or  sold  for  the  ship's  benefit  by  the  captain,  in  the 
course  of  the  voyage,  see  §  150. 

§  210.  Freight  contributes  to  general  average  on  half  the  amount 
of: 

1.  The  freight  earned  when  the  voyage  concludes. 

2.  Compensation  paid  in  general  average  for  lost  freight.     If  no 


for  the  other  part  jettisoned.  This  unfairness  is  obviated  by  the  principle  set  down  in 
the  Draft,  that  the  value  at  the  end  of  the  voyage  is  to  be  taken.  Furthermore  it  is 
evident,  that  if  one  wants  properly  to  take  the  state  at  the  very  time  of  the  sacrifice  as 
the  basis  for  computation,  one  must  also,  just  as  is  done  in  the  valuation  of  damages, 
have  regard  to  the  later  events  (§  206),  and  must  allow  their  influence  in  reckoning  the 
values  over  which  damage  has  to  be  distributed.  If  a  ship  which  has  lost  a  mast  in 
general  average  disaster,  and  has  run  into  a  port  of  refuge  to  procure  a  new  one,  has 
afterwards  before  the  end  of  the  voyage  lost  half  her  value  in  particular  average, 
according  to  ^  159  Code  bhe  must  contribute  to  the  general  average  upon  her  value  at 
the  port  of  refuge,  although  absolutely  only  the  ship*s  value  at  the  conclusion  of  the 
voyage  has  been  saved  to  the  shipowner  by  the  sacrifice. 

By  the  principles  adduced  it  follows,  on  the  other  hand,  that  if  after  an  average 
disahter  the  ship  has  undergone  repairs  or  improvements,  these  should  not  influence 
her  value  in  the  statement,  and  that  consequently  the  amount  by  which  such  measures 
may  be  regarded  to  have  increased  the  ship*s  value  at  the  time  of  valuation  must  be 
deducted  from  the  sum  total  of  the  estimate. 

The  propriety  of  the  new  rule  in  the  other  clause  of  this  article  must  be  evident.  If 
the  damage  which  the  bhip  has  suffered  in  the  first  average  disaster  has  been  repaired 
before  a  later  one  takes  place,  as  for  example,  if  a  mast  has  been  cut  away  and  replaced 
by  a  new  one,  the  compensation  made  for  that  has  already  been  applied  to  increase  the 
ship's  value,  and  must  not  be  taken  into  account  in  the  adjustment  of  the  later 
average. 

The  rule  in  the  3rd  clause  of  §  209,  by  which  the  owner  of  cargo  is  to  contribute  to 
general  average  also  on  the  amount  of  compeusation  due  to  him  for  lost  or  damaged 
goods,  or  on  goods  sold  on  the  way  for  the  ship^s  benefit,  rests  on  this  ground,  that 
this  compcn»5ation  represents  goods  which,  if  they  had  not  been  sold,  would  have 
shared  the  fate  of  the  rest  of  the  cargo,  and  that  the  shipper's  claim,  as  resting  only  on 
ship  and  freight,  must  be  regarded  as  having  been  saved  by  the  sacrifice.  In  the  same 
way  the  compensation  paid  to  a  shipper  for  goods  sold  to  meet  expenses  which  concern 
some  other  shipper  should  be  taken  too  as  contributory  value  in  the  adjustment  of  the 
average. 
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freight  has  been  exactly  fixed,  it  is  regulated  by  rule,  §  151,  the  first 
clause  (/). 

§  211.  If  advance  freight  has  been  left  without  the  condition  of  the 
shipowner  having  to  refund  it  in  case  of  disaster,  the  shipowner  is  not 
bound  to  contribute  in  general  average  on  such  amount  (m). 

§  212.  In  calculating  the  values  at  which,  by  §§  208—211,  general 
average  contribution  shall  be  taken,  deduction  must  also  be  made  for 
average  contribution  to  a  later  general  average  on  the  voyage,  and  even 
for  special  costs  which  have  been  incurred  to  save  or  to  preserve  the 
objects  which  have  to  contribute. 

§  213.  Exempt  from  contribution  to  general  average  are : 

1.  Provisions,  coal  and  other  supplies  for  the  engines,  and  am- 
munition. 

2.  "Wages  of  captain  and  crew. 

3.  The  clothes  and  belongings  of  persons  on  board,  and  what  they 
are  wearing. 

If  such  things  as  are  named  in  No.  3  should  be  sacrificed,  or 
damaged  in  a  general  average,  the  owner  shall  contribute  to  the  average 
on  the  amount  paid  him  in  compensation. 


(0  {  210.  The  difficulty  of  determining  in  every  ease  with  perfect  accuracy  what 
expenses  the  shipowner  has  been  spared  in  consequence  of  the  voyage  being  interrupted, 
and  what  freight  has  been  saved  owing  to  sacrifices,  has  induced  the  committee  to  fix 
the  freight's  sh&re  of  contributory  capital,  just  as  the  Code  had  done,  at  half  its  gross 
amount. 

Since  the  Draft  lays  down  that  the  obligation  to  contribute  falls  on  the  amount  earned 
when  the  voyage  x9  endedy  this  must  be  regarded  as  comprising  only  one  of  the  Codecs 
rules  in  §  L61.  As  to  the  case  of  no  freight  being  agreed  upon,  the  Code  refers  to  the 
arrangements  in  §  5  on  distance-freight,  which,  however,  do  not  give  any  absolute 
direction ;  but  in  the  Draft  the  case  in  question  is  left  to  be  treated  by  article  151,  Draft. 

(m)  §211.  For  advance  freight  which  the  shipowner  has  received  with  the  condition  that 
it  is  not  to  be  returned  if  the  goods  are  lost  in  the  voyage,  as  otherwise  ruled  in  §  153, 
the  shipowner  stands  in  no  further  risk ;  he  loses  nothing  if  the  goods  on  which  freight 
has  thus  been  paid  do  get  lost ;  the  sacrifice  that  takes  place  profits  him  nothing  as  far 
as  freight  is  concerned.  It  has  therefore  been  thought  well  to  state  expressly  that  the 
ship  )wncr  need  not  contribute  in  general  average  on  such  advance  freight.  The  said 
freight  is  included  in  the  contributory  capital  in  all  cases.  According  to  §  209,  taken 
with  §  201,  in  reckoning  the  contributory  value  of  the  cargo,  only  that  amount  of 
freight  has  to  be  deducted  which  is  saved  to  the  shipper  if  the  goods  are  lost ;  for  such 
advance  freight  as  is  spoken  of  here  there  is  thus  no  deduction ;  it  is  the  shipper,  as  in 
the  place  of  the  shipowner,  who  has  to  contribute  in  the  general  average.  That  suoh 
advance  freight  has  to  contribute  on  its  full  amount  is  quite  justifiable,  since  it  incurs 
no  such  expenses  as  those  which  have  caused  the  freight's  contributory  value  in  §  210 
to  be  taken  only  at  the  half.  That  the  same  rule  holds  good  if  the  freight  does  not 
come  to  the  shipowner  is  plain  enough. 
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§  214.  The  reckoning  and  distribution  of  the  general  average  must 
be  drawn  up  at  the  place  where  ship  and  cargo  part  company,  and 
according  to  the  law  in  force.  The  average  adjustment  to  be  drawn  up 
in  the  country  by  a  proper  adjuster.  Disputed  cases  to  be  referred  to 
the  courts. 

§  215.  The  captain  is  bound  to  set  in  hand  the  drawing  up  of  the 
dispatch  without  unnecessary  delay. 

Every  one  concerned  in  the  average  is  bound  to  afford  the  adjuster 
every  information  that  he  may  require. 

It  is  incumbent  on  the  adjuster,  when  he  undertakes  the  adjustment 
to  inform  any  one  who  has  interest  in  the  average,  by  means  of  advertise- 
ments in  the  public  papers  and  in  the  news  of  the  place,  once  put  in,  that 
within  a  certain  short  period  fixed  he  must  state  in  writing  whatever  he 
thinks  necessary  to  save  his  rights,  and  give  in  reports  and  appeals ;  if 
these  reports  arc  incomplete  the  adjuster  may,  as  far  as  can  be,  demand 
the  required  explanations  from  the  party  concerned.  If  the  time 
mentioned  in  the  advertisements  has  gone  by,  and  all  the  documents 
have  come  in,  it  is  incumbent  on  the  adjuster  within  two  months  after  the 
day  which  is  announced  by  placards  on  the  town  hall,  and  advertisements 
in  the  general  and  local  papers,  to  have  the  statement  drawn  in  duplicate, 
and  notice  appended  within  what  time  any  dissatisfied  person  may  bring 
his  case  before  the  court ;  and  the  one  copy  he  shall  give  to  him  who 
requested  the  adjustment,  and  keep  the  other  for  the  rest  of  the  parties 
concerned  in  the  average  (jt). 


(j)  This  paragraph  is  only  in  the  Swedish.  The  rules  in  §§165  and  16G  Code  have 
sundry  defects  in  the  opinion  of  the  committee.  Since  an  adjustment  contains  a 
decision  which  has  the  force  of  law,  if  not  appealed  against,  it  is  important  to  give 
every  one  whose  rights  are  in  question  an  opportunity  of  not  only  laying  their  case  and 
establishing  their  claims  before  the  adjuster,  but  also  of  getting  the  adjustment  altered, 
in  due  time  if  need  be.  The  Code,  however,  does  not  require  that  any  one,  save  the  party 
who  has  requested  the  adjustment,  should  bo  notified  when  it  is  completed,  and  when  it 
is  published  information  of  it  has  only  to  be  communicated  by  a  placard  on  the  town 
hall.  Although,  as  the  parties  interested  in  any  aYei*age  may  be  scattered  over  the 
whole  world,  one  cannot  hope  to  give  every  one  of  them  individual  information  ;  yet  one 
ought  to  try  to  give  as  widespread  notice  as  possible  under  the  circumstances.  And 
this  publicity  ought  to  be  given  before  the  adjustment  is  begun,  so  that  all  the  ciroum- 
stanecs  which  touch  upon  the  affair  could  be  brought  before  the  adjusters,  to  be  taken 
into  account  by  them.  The  committee  has  therefore  proposed  that  when  the  adjust- 
ment has  been  requested  the  adjuster  should  put  advertisements,  at  once,  both  in  the 
general  papers  as  well  ae  in  the  local  ones,  that  any  one  having  any  claims  should  bring 
them  forward,  and  adduce  proofs,  and  give  in  ttll  papers  referred  to.  And  also,  when 
the  day  is  fixed  to  make  public  the  adjustment,  it  must  be  notified  not  merely  by  a 
placard  on  the  town  hall  but  also  by  advertisements  in  the  newspapers. 

In  other  respects  this  article  agrees  with  §§165  and  166  Code. 
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§  216.  II  an  object  which  has  been  taken  as  lost  in  the  adjustment 
of  general  average  is  saved  later,  or  if  some  damage  of  goods  which  has 
come  into  general  average  is  compensated  later  on  by  the  party  who  was 
responsible  for  the  damage,  the  average  must  be  altered  accordingly  by 
the  addition  of.  a  supplement.  But  the  making  up  of  the  average  state- 
ment must  not  be  deferred  simply  on  the  ground  that  there  was  some 
prospect  that  the  object  sacrificed  would  be  recovered,  or  that  compensa- 
tion for  damage  would  be  made  (y). 

§  217.  For  average  contribution  the  owner  of  the  object  on  which  it 
is  levied  is  responsible  with  that  only,  not  personally. 

§  218.  The  ship  which  is  responsible  for  average  contribution  must 
not  leave  the  place  where  ship  and  cargo  part  company,  nor  may  the 
goods  which  are  also  resx>onsible  for  such  contribution  be  taken  into 
possession  by  their  owners,  before  the  contribution  is  either  paid,  or 
security  for  it  given. 

§  219.  All  damage  and  costs  arising  from  disaster  during  the  voyage, 
and  which  cannot  be  referred  to  general  average,  nor  be  divided  for  any 
other  reason  as  in  §  162,  remains  as  particular  average  on  that  thing 
which  has  sustained  the  damage  or  occasioned  the  expense. 

If  costs  which  come  under  particular  average  have  been  incurred  in 
common  for  ship  and  cargo,  or  for  a  certain  part  of  the  cargo,  or  fur 
parts  of  the  cargo  belonging  to  different  owners,  these  costs  ought  to 
be  fairly  divided  over  the  objects  for  whose  benefit  they  have  been 
incurred,  agreeably  to  the  rules  given  in  general  average.  Costs  for 
salvage  of  cargo  must  be  borne  proportionably  by  that  and  the  freight 
paid  for  the  goods  saved  (z). 

If  in  such  a  case  one  of  the  parties  interested  desires  it,  the 
calculation  and  distribution  may  be  made  by  an  adjuster. 

§  54.  The  captain  must  take  the  greatest  care  of  the  cargo  during 
the  voyage,  and  altogether  act  for  the  best  advantage  of  the  owner  of  the 
cargo. 


(y)  This  section  extends  the  principle  expressed  in  §  162  Code,  to  the  case  of  the 
compensation  of  a  damage  which  had  heen  already  arranged  in  general  average  hy  the 
party  who  had  caused  it.  The  last  clause  has  been  inserted  to  avoid  undue  delay  in 
settling  the  average  from  such  a  cause. 

(z)  Among  expenses  which  are  to  be  the  subject  of  contribution,  it  has  been  thought 
right  to  name  expressly  the  costs  of  salvage  of  the  cargo,  since  it  has  been  a  doubtful 
point  in  the  Swedish  practice  how  far  any  share  of  them  ought  to  fall  on  the  freight  or 
not. 
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Without  special  authorization  the  captain  is  competent  to  enter  into 
engagements  on  the  shipper's  account  touching  anything  concerning  the 
care  of,  or  the  forwarding  of  the  goods,  and  may  bring  an  action  even 
on  his  account  in  a  matter  concerning  the  cargo.  If  need  arises  for 
money  for  any  purpose  aforesaid,  he  may  raise  the  necessary  funds  by 
a  loan,  or  by  sale  of  cargo. 

The  shipper  is  only  responsible  as  far  as  the  cargo  goes,  for  engage- 
ments entered  into  on  his  account  by  the  captain. 

§  55.  If  a  cargo  is  so  damaged  that  it  cannot  be  warehoused  without 
danger  of  spoiling,  the  captain  is  authorized  to  sell  it.  If  the  vessel  is 
lost,  or  declared  irreparable,  a  sale  of  cargo  is  also  justifiable,  if  it  is 
certified  on  a  survey  that  the  costs  of  storing  it  would  be  excessive  in 
relation  to  the  value  of  the  cargo.  The  sale  should  be  by  auction  when 
possible  (a). 

§  57,  last  clause.  If  the  ship  is  lost  or  is  declared  not  able  to  be 
repaired,  and  supposing  that  the  shipper  has  no  agent  on  the  spot  and 
his  orders  cannot  be  waited  for,  the  captain  is  bound,  according  to  the 
circumstances,  either  to  forward  the  goods  to  their  port  of  destination  in 
the  cheapest  way,  or  to  warehouse  them,  or  to  sell  them,  as  prescribed 
in  §  55  {b). 

§  1 1 0.  The  chartering  of  the  whole  ship  does  not,  unless  there  is  a 
special  agreement,  include  the  open  deck  of  the  ship,  or  the  cabin,  or  any 
other  places  intended  for  the  crew  or  for  the  storage  of  ship's  inventory, 
provisions,  fuel,  or  other  things  required  for  the  voyage. 

In  such  places  or  on  deck  no  cargo  can  be  carried  on  another  person's 
account  without  the  consent  of  the  shipper.  If  it  is  done,  the  captain 
must  compensate  the  shipper  for  any  damage  arising  (to  be  decided  by 
an  expert  in  case  of  dispute),  and  he  must  not,  in  any  case,  pay  less  than 
the  highest  freight  paid  for  such  goods  at  the  place  of  departure  for  such 
a  voyage,  at  the  time  being  (c). 


{(t)  {}  54  and  55  contain  regulations  as  to  the  captain's  power  to  act  on  behalf  of  the 
shipper  within  certain  bounds,  and  correspond  wi£h  what  has  been  laid  down  in 
§§  50 — 52  concerning  his  duties  as  agent  for  the  shipowner.  That  it  was  equally 
incumbent  upon  him  to  act  so  for  the  owner  of  cargo  was  not  to  be  doubted,  although 
it  had  not  been  dearly  expressed  in  the  Code. 

Just  as  the  shipowner's  liability  for  engagements  entered  into  by  the  captain  only 
extends  over  ship  and  freight,  so  the  shipper's  responsibility  is  limited  to  the  cargo  on 
board. 

{b)  {  57,  last  clause,  corresponds  with  the  2nd  clause  of  §  114  Code. 

{e)  §  110.  The  firist  paragraph,  agreeing  with  §  75  Code,  states  what,  in  the 
absence  of  special  conditions,  is  considered  included  in  the  contract  of  affreightment. 
The  expression  "  the  ship's  open  deck  "  is  inserted  to  define  that  those  parts  of  the  ship 
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any  sold  on  the  ship's  behalf  during  the  voyage,  as  in  §  50.  But  if  such 
amount  is  less  than  what  the  goods  actually  fetched,  that  last  amount  is 
what  the  owner  is  entitled  to  {f), 

§  153.  For  goods  which  are  not  forthcoming  at  the  conclusion  of  tho 
voyage  no  freight  has  to  be  paid  if  the  loss  is  not  in  consequence  of  tho 
nature  of  the  goods  themselves  to  be  easily  spoiled  (compare  §  145),  or 
from  defective  packing,  or  otherwise  from  fault  of  the  shipper,  or  because 
they  have  been  sold  during  the  voyage  for  the  owner's  account.    - 

If  freight  has  been  advanced  on  goods  which  according  to  this  have 
not  to  pay  freight,  it  can  be  required  back  again  if  nothing  else  is  agreed. 

§  154.  The  captain  is  not  bound  to  accept  cargo  instead  of  tho 
freight  agreed  upon.  The  consignee  is  authorized  to  hand  over  vessels 
containing  liquid  goods  for  freight  if  more  than  half  has  leaked  away. 
This  right,  which  is  good  for  each  individual  vessel,  must,  however,  be 
asserted  before  the  consignee  has  received  the  goods,  and  does  not  avail 
if  before  they  came  on  board  the  goods  were  broken  or  in  an  unfit  con- 
dition, and  the  captain  had  made  a  special  note  about  it  in  the  bill  of 
lading,  as  in  §  147. 

§  157.  The  captain  is  not  bound  to  deliver  up  the  cargo  until  the 
consignee  either  pays  or  gives  security  for  the  payment  of  the  demands 
specified  in  §  156,  and  also  compensation  for  extra  lay  days  or  any  delay 
of  the  cargo,  and  average  contribution,  and  any  other  demand  the  goods 
are  liable  to  under  §  277.  If  the  securities  are  thus  deposited,  and  the 
goods  delivered,  and  afterwards  there  should  arise  any  dispute  as  to  the 
consignee's  liability,  the  captain  is  justified  in  raising  money,  but  only 


(/)  }  150  corresponds  with  what  concerns  lost  or  damaged  g^ods  in  }  108  Code, 
although  the  Draft  with  regard  to  the  rules  in  §§  201  and  202  gives  more  particular 
regulations  in  certain  cases  than  are  found  in  the  Code.  The  Draft  only  absolutely 
differs  from  the  Code  in  this,  that  if  the  voyage  is  interrupted  before  the  ship  has 
reached  her  port  of  destination,  the  price  of  the  port  of  destination  is  not  to  be  taken 
as  a  basis  of  valuation,  but  that  of  the  place  where  the  voyage  ends ;  that  is,  there 
seems  no  reason  why  that  part  of  the  cargo  which  has  to  be  compensated  should  not 
share  the  same  fate  as  the  rest.  It  should  be  remembered,  moreover,  that  the  rule  hero 
given  is  only  intended  for  the  case  of  compensation  having  to  be  paid  on  account  of 
freight  being  withheld ;  if  the  liability  for  compensation  rests  on  a  ground  which  is 
independent  of  this  withholding,  the  amount  of  compen^tion  is  arranged  on  principles 
universally  prevailing  for  cases  of  damage. 

Concerning  goods  which  have  been  sold  during  the  voyage  for  the  chip's  benefit,  the 
Draft  agrees  principally  with  §  42  Code,  2nd  cl.  With  regard  to  lost  or  damaged  goods 
the  Draft  differs  from  the  Code  as  to  the  price  which  should  be  the  basis  of  computation, 
and  also  the  draft  differs  from  the  Code  in  this,  that  it  thinks  fit  expressly  to  say,  that 
if  the  nett  proceeds  of  the  sale  shall  exccol  the  compensation  so  compute i,  the  difference 
must  go  to  the  advantage  of  the  cargo  owner. 
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on  the  securities.  If  the  amount  of  average  contribution  is  not  yet 
ascertained  the  cargo  must  not  be  withheld  for  it  after  the  consignee  has 
given  due  security. 

§  158.  If  the  cargo  comes  to  be  deposited  as  in  §§  139,  141,  and  157, 
the  captain  is  authorized  to  have  it  sold  by  auction,  as  required,  to 
cover  the  expenses  and  customs  as  named  in  §  157. 

§  159.  If  the  captain  has  delivered  the  goods  to  the  consignee,  he 
can  make  no  charge  on  the  shipper  for  the  amount  which  the  consignee 
is  obliged  to  pay.  Still  he  has  a  right  to  claim  from  the  shipper  what  he 
would  gain  by  the  captain's  loss  if  his  demand  fell  through.  If,  on  the 
other  hand,  the  cargo  has  not  been  delivered,  and  the  captain's  demands 
are  not  satisfied  by  the  sale,  the  shipper  is  answerable  for  the  deficit  (y). 

§  161 .  If  the  ship  is  lost  on  the  voyage,  or  is  declared  not  capable  of 
being  repaired,  the  freight  contract  ceases  to  hold  good.  The  captain  is 
bound  still  on  the  shipper's  account  to  make  arrangements  for  the  cargo, 
as  prescribed  in  the  last  clause  of  §  57. 

In  such  a  case  freight  is  to  be  paid  according  to  the  distance  run,  in 
proportion  to  the  whole  voyage,  looking  at  the  time  which  the  voyage 
takes,  and  at  the  special  difficulties  and  expenses  in  proportion  to  re- 
mainder of  the  voyage.  If  the  parties  cannot  agree  as  to  the  freight  to 
be  paid,  it  must  be  referred  to  an  expert. 

If  the  shipper  chooses  to  hand  over  goods  for  distance-freight,  he  is 
free  to  do  so  (A). 

(ff)  In  the  last  clause  of  §  160  there  is  drawn  up  for  the  captain's  benefit  the  rule 
founded  on  fairness  that  if  the  ship  is  chartered  for  several  voyages,  and  by  reason  of 
such  hindrance  as  is  here  in  question,  one  or  several  freight-contracts  are  annulled 
without  compensation,  the  captain  may  renounce  fulfilment  of  the  rest  of  the  contracts, 
if  the  continuation  of  the  voyage  under  such  circumstances  involves  too  much  loss. 

Rather  like  the  Code,  the  Draft  has  thought  it  necessary  to  lay  down  that  if,  before 
the  commencement  of  the  voyage,  the  ship  is  lost  or  declared  not  able  to  be  repaired, 
the  contract  of  affreightment  is  thereby  dissolved.  How  far  the  same  result  should 
follow,  if  goods  intended  for  the  cargo  are  lost  before  being  delivered  to  the  captain, 
has  seemed  to  the  committee  a  subject  for  different  opinions ;  and  although  in  general 
it  is  held  that  the  case,  if  the  contract  has  to  do  with  individual  goods  intended  to 
load,  must  not  be  treated  by  the  same  rule  as  if  some  intervening  circumstance  had 
prevented  the  forwarding  of  the  goods,  it  has  not  been  thought  desirable  to  establish 
such  a  principle  by  an  express  enactment.  Nor  does  the  Code  contain  any  rule  on  this 
I>oint. 

(A)  §  161.  This  article  contains  general  rules  about  distance -freight,  in  close  agree- 
ment with  §§113  and  114  Code  ;  if  the  voyage  is  interrupted  on  accoimt  of  shipwreck, 
the  contract  ceases  to  hold  good,  but  the  shipowner  receives  freight  for  the  part  of  the 
voyage  performed.  How  far  the  Code  intends  that  the  contract  shall  be  dissolved  un- 
conditionally, is  not  quite  clear,  since  §  113  seems  to  allow  the  captain  to  forward  the 
cargo  to  the  place  of  destination  on  the  shipotcner^a  account,  but  §  114  requires  him 
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§  162.  If  asY  such  hindrance  takes  place  as  that  treated  in  §  160, 
after  the  ship  has  left  the  port  where  the  voyage  began,  either  of  the 
parties  is  justified  in  breaking  the  contract,  but  the  shipper  must  pay 
distance-freight  fixed  according  to  the  rules  of  §  161.  If  the  contract  is 
broken  on  the  shipowner's  side,  and  the  cargo  is  discharged,  it  falls  on 
the  captain  for  the  owner's  account  to  take  care  of  it  according  to  the 
regulations  of  the  last  clause  of  §  57. 

If  tbe  ship  is  detained  by  any  such  hindrance  at  the  place  of  taking 
in  cargo  after  having  taken  it  in,  or  in  a  port  which  she  has  run  into 
during  the  voyage,  the  cost  of  the  delay  till  the  contract  of  affreightment 


to  take  care  to  do  so  at  "  the  lowest  freight  he  can  procure ;"  the  committee  has 
thought  g^d  to  lay  down  a  certain  rule  for  all  cases,  and  has  seen  no  reason  to  allow 
the  captain  to  choose  the  alternative  which,  under  the  circumstances,  may  seem  most 
advantageous  to  the  shipowner. 

It  is  well  known  that  the  question  of  distance-freight  has  been  of  late  the  subject  of 
animated  discussion.  Maritime  laws  are  dinded  upon  it  ia  two  differ^it  directions ; 
the  one  represented  by  the  English- American  law  on  principle  refuses  any  compensation 
to  the  shipowner  who  does  not  fulfil  the  carrying  of  the  goods  which  he  has  contracted 
for ;  the  other  is  held  in  most  of  the  Continental  Code^,  which  aUow  distance-freight  to 
a  great  extent ;  especially  does  the  German  Maritime  Ck>de  lay  down  distanoe-freight 
as  an  unconditional  rule;  and  of  old  have  the  Swedish,  Norwegian,  Danish,  and 
Finnish  Maritime  laws  followed  the  German,  whilst  the  Code  of  Belgium  of  1879  has 
approached  the  English.  The  Engjii>h  principles  are  for  the  rest  contained  in  the 
International  Bill  of  Lading  formula,  in  w^hich  (J^  110,  111)  the  above  is  expressed, 
and  this  was  recommended  from  many  quarters  at  the  last  Congress  in  Norway. 
Although  the  conmiittee  could  not  avoid  thinking  that  distance- freight  as  an  uncon- 
ditional rule  needed  justification,  looking  at  the  question  from  the  point  of  view  of 
foreign  law,  or  of  equity,  they  have  felt  that  the  opposite  conclusion  could  not  receive 
unconditional  approval ;  and  in  any  case  it  has  been  thought  too  hazardous  in  the 
present  strict  regulations  for  shipowners  to  undertake  a  thorough -going  alteration  in 
the  existing  arrangements.  The .  committee  has  therefore  confined  itself  to  certain 
modifications  of  the  law  in  force. 

■  And  so  the  i*ule  holds  good,  too,  that  freight  shall  be  paid  for  the  part  of  the  voyage 
which  has  actually  been  performed ;  one  regards  not  the  greater  or  less  advantage 
which  the  shipper  derives  from  the  partly  completed  carriage  of  the  goods,  but  the 
shipowner's  work  in  fulfilling  the  contract.  But  it  follows  from  this,  that  a  division 
of  the  amount  of  freight  exclusively  according  to  the  proportion  between  the  distance 
run  and  the  length  of  the  whole  voyage  is  not  fair,  but  that,  as  is  said  in  {  5  Code,  due 
notice  should  be  taken  of  the  various  circumstances  which  might  make  one  part  of  the 
voyage  more  difficult  or  more  easy  than  the  other.  Since  such  an  estimate  cannot 
easily  be  ag^ed  upon,  the  committee,  in  order  that  the  principle  should  not  remain  as 
is  the  case  in  the  Code  with  the  corresponding  regulation,  merely  a  rule  on  paper,  has 
thought  that  any  dispute  concerning  distance-freijiht  should  be  referred  to  an  expert. 

In  the  last  clause  of  the  article,  the  draft  grants  to  the  shipper  a  right  which  other- 
wise generally  he  docs  not  have,  to  "  abandon  "  goods  for  freight.  By  this  it  is  sought, 
in  conformity  with  German  and  Finnish  law,  to  lighten  a  possibly  unfair  burden,  which 
paying  distance-freight  may  impose  on  the  shipper  in  case  the  goods  are  saved  in  such 
a  condition  as  not  to  be  worth  as  much  as  the  owner  has  to  pay  for  charges  on 
them. 
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is  dissolved  falls  on  ship,  freight,  and  cargo,  according  to  tlie  rules  of 
general  average  («'). 

§  164.  If  the  ship  has  been  detained  from  some  other  cause  at  the 
place  of  loading,  or  later  at  a  port  run  into  during  the  voyage,  and  there 
is  reason  to  suppose  that  the  detention  will  bo  a  long  one,  the  shipper 
is  free  to  have  his  goods  discharged  in  the  meantime,  after  giving 
security  for  the  payment  of  the  claims  mentioned  in  §  157,  in  case  the 
goods  are  not  loaded  again  in  due  time  by  the  captain's  orders.  If  there 
are  several  shippers,  no  one  of  them  may  require  the  discharge  of  the 
goods  without  the  consent  of  the  others,  if  they  would  sustain  loss  or 
damage  by  such  discharge. 

If  the  shipper  breaks  the  contract  and  disposes  of  his  goods,  he  is 
bound  to  pay  freight  according  to  the  above  rules.  If  the  ship  has  had 
to  put  into  a  port  of  refuge  on  account  of  damage,  and  it  is  shown  after 
survey  that  in  order  to  repair  the  ship  the  cargo  must  be  discharged 
wholly  or  for  a  considerable  part,  the  shipper  is  justified  in  breaking  the 
contract,  on  paying  distance- freight  according  to  §  161.  If  there  are 
several  shippers,  this  is  not  however  to  be  done  if  any  of  them  desires 
the  voyage  to  be  carried  out  {k). 


(i)  j  162  corresponds  to  §  U9  Code.  The  rules  as  to  reckonlDg  freight  are  the  same 
as  in  }  161  Code;  but  it  has  not  been  thought  reasonable  in  this  case  to  allow  the 
shipper  to  abandon  goods  for  freight  if  the  circumstances  which  hare  caused  the 
interruption  of  the  voyage  have  not  in  themselves  or  by  themselves  occasioned  any 
diminution  in  the  value  of  the  goods.  Supposing  a  thip  in  consequence  of  the 
hindrance  has  been  obliged  to  turn  ba<'k  to  the  port  of  departure,  the  question  might 
arise  how  far  dintance-freight  ought  to  be  paid  or  not ;  since  in  the  rules  for  distance- 
freight  regard  has  not  been  had  to  the  advantage  the  partial  carriage  can  have  afforded 
the  shipper,  and  since  in  many  cases  it  can  bo  for  his  interest  that  the  goods  should  be 
brought  back  to  the  port  of  departure,  it  has  been  thought  that  distance- freight  should 
be  paid  even  in  this  case,  on  the  ground  of  which  the  rule  makes  a  conclusion  rather 
deviating  from  the  Code.  The  Code  does  not  contain  in  this  case  any  rule  as  to  the 
captain* s  obligation  to  care  for  the  cargo  when  the  contract  is  dissolved  :  if  the  shipper 
is  the  one  who  has  renounced  the  contract,  he  shall  be  the  one  to  take  the  necessary 
measures ;  but  if  it  is  the  captain  who  breaks  the  contract,  it  seems  fair  that  it  should 
fall  on  him  to  watch  over  the  interests  of  the  cargo- owner;  and  this  is  what  is  duly 
prescribed  here. 

What  is  contained  in  the  last  clause  has  nothing  corresponding  to  it  in  the  Code. 
As  far  as  the  danger  is  common,  and  the  running  into  a  port  of  refuge  to  avoid  it  has 
been  voluntary,  the  rules  in  the  seventh  chapter  have  immediate  application.  But  even 
where  this  is  not  the  case,  it  seems  only  fair  that  a  division  should  take  place  as  far  as 
it  concerns  the  time  the  ship  can  be  said  to  lie  up  for  the  general  account ;  if  the 
contract  is  dissolved  the  community  is  broken,  and  therewith  any  ground  for  a  general 
payment  of  costs. 

{k)  §  16 1.  In  the  first  clause  here  the  shipper's  right  is  allowed  in  any  detention 
which  is  expected  to  be  of  long  duration,  to  discharge  cargo  for  its  better  preservation. 
But  since  the  captain  loses  his  security  by  this,  if  the  cargo  is  given  up  before  the 
payment  of  claims  that  may  fall  upon  it,  he  may  demand  6uch  security  from  the  shipper 
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§  180.  Average  contribution,  Trhich  has  to  be  borne  by  the  objects 
which  have  been  hypothecated,  is  paid  by  them  without  deduction  of  the 
bottomry  amount.  But  if  in  such  a  case  the  objects  are  insufficient  to 
cover  the  bond,  the  bottomry  creditor  bears  the  loss  (/). 

before  dischargiDg  cargo.  The  rule  sets  forth  that  the  shipper  is  obliged  to  reload  the 
goods  with  the  captain's  consent ;  if  he  fails  in  this,  the  captain  is  justified  in  sailing 
away,  and  in  any  case  to  have  compensation  for  undue  detention.  There  is  no  rule  on 
this  point  in  the  Code. 

In  the  second  clause  there  arc  deviations  from  §  114  Code  in  this  way,  if  the 
detention  is  the  result  of  dimage  to  the  ship  which  is  being  repaired,  the  shipper  is 
justified  in  dissolving  the  contract  by  paying  distance-freight,  if  the  repairs  cannot  be 
waited  for,  without  the  cargo  being  spoiled  by  the  delay.  Such  an  easing  to  the 
shipper  has  seemed  quite  fair,  since  by  a  forced  sale  at  the  port  of  refuge  he  would 
generally  suffer  evident  loss,  the  causes  of  \ihii'h  would  be  found  only  in  the  disaster 
which  had  befallen  the  ship.  But  if  the  voyage  is  continued — whether  because  only  a 
small  portion  of  the  cargo  is  in  danger  of  spoiling,  or  that  there  are  several  shippers, 
and  some  of  them  require  the  carrying  out  of  the  voyage  in  freight — ^no  deduction 
from  the  freight  can  be  demanded. 

}§  120  and  121  Code  contain  rules  connected  with  the  above,  but  not  insei-ted  in  the 
draft.  The  first  one,  that  if  either  of  the  contracting  parties  is  the  cause  of  the 
detention  in  the  voyage,  the  other  may  break  the  contract  and  demand  compensation 
for  damages ;  the  second,  that  if  the  ship  is  delayed  by  a  hindrance  which  is  not 
caused  by  the  shipper,  the  freight  agreed  upon  must  not  be  increased  on  that  account. 
The  conmiittee  did  not  think  it  well  to  insert  corresponding  rules  in  the  Draft,  as  there 
could  be  no  doubt  as  to  their  validity,  even  if  not  expressly  laid  down  in  a  code. 

(/)  §  180.  This  article  contains  only  one  of  the  arrangements  made  (Code  de  Com., 
Art.  330),  that  the  bottomry  lender,  like  an  insurer,  shall  be  respoosible  for  the 
average  contribution  which  shall  fall,  by  reason  of  sea  disaster  on  the  voyage,  on  the 
object  hypothecated.  Although  the  aiticle  is  thus  not  necessary  from  the  Draft*s  point 
of  view,  it  has  been  thought  well  to  insert  it,  particularly  as  the  Code  contains  the 
same  rule. 
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THE  LAW  OF  EUSSIA. 

In  Hussia  the  ancient  laws  compiled  into  a  code  by  Catherine  II.  were 
reyised  entirely  under  the  auspices  of  the  late  Czar  Nicholas,  and  the 
present  Code,  the  Zvod  Zakonoff,  was  promulgated  in  1835. 

The  regulations  contained  in  this  Code  naturally  enough  are  hy 
no  means  adequate  to  the  present  state  of  things  as  to  maritime  law,  and 
as  it  was  rumoured  that  important  changes  were  about  to  be  introduced, 
I  applied  to  Mr.  Heimburger  (a)  for  information  as  to  this  point.  In  a 
letter  from  him  dated  June  29th,  1 887,  he  says  that  there  have  been  no 
steps  taken  to  alter  the  law  touching  average.  Senator  Tuhr  is  occupied 
with  changes  in  the  law  of  bills  of  exchange,  and  other  conmiercial 
reforms  are  being  discussed ;  but  Mr.  Heimbiirger  thinks  ^*  no  change  in 
the  law  regulating  general  average  will  be  contemplated  before  the 
reform  of  the  entire  legislation  regulating  commercial  questions  is  deter- 
mined upon."  He  adds,  ^'The  Eussian  law  and  customs  regulating 
general  average  remain  exactly  as  represented  in  your  work,  3rd  edition." 

Ulrich's  translation  which  I  have  adopted  is  from  the  edition  of  1881. 

Mr.  Heimburger  informed  me  that  owing  to  the  defective  state  of 
the  law,  and  there  being  also  in  the  last  article  on  average  the  following 
clause, — ''In  case  of  any  circumstances  taking  place  which  are  not 
provided  for  by  these  regulations,  the  average-stater  is  to  adjust  them 
according  to  the  laws  and  customs  of  adjacent  states," — it  has  been  for 
many  years  the  rule  acted  on  by  the  adjusters  of  St.  Petersburg  and 
Biga  that  the  customs  of  Hamburg  are  taken  as  the  standard  for  adjust- 
ments. These  customs  are  now  obsolete  in  Hamburg  itself,  that  city 
having  recently  adopted  the  new  German  Code. 

From  adjustments  of  recent  date,  drawn  up  by  the  same  eminent 
adjuster,  I  find  that,  when  a  ship  is  obliged  to  put  into  a  port  of  refuge 


(a)  The  Official  Adjuster  of  St.  Feterabttrg  is  appointed  by  Goyenunent.  M.  Heim* 
biirger,  and  his  father  before  him,  have  for  a  great  number  of  years  administered,  and 
practically,  perhaps,  made  the  law  on  this  subject. 

L.  N  N 
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to  repair  damage,  whether  the  result  of  accident  or  sacrifice,  all  the  port 
charges,  pilotages,  and  other  necessary  expense,  as  well  of  entering  as  of 
quitting  the  port,  together  with  the  cost  of  discharging  the  cargo  and 
reloading  it,  the  warehouse  rent  of  the  cargo,  and  any  damage  it  may 
necessarily  sustain  in  the  process  of  discharging  or  loading,  are  admitted 
into  general  average.  So  likewise  are  the  wages  and  provisions  of  the 
crew ;  not,  however,  as  in  Holland  and  the  United  States,  from  the  time 
of  bearing  up,  but  only  during  the  actual  suspension  of  the  voyage, — that 
is  to  say,  from  the  time  of  entering  the  port  of  refuge  until  she  sails  again. 
The  contribution  is  made  upon  the  entire  value  of  the  ship,  in  her 
damaged  condition ;  on  one-half  of  the  entire  freight ;  and  on  the  value 
of  the  cargo. 

2^  tracts  from  the  Code. 

§  1074.  Those  are  called  general  averages  to  the  vessel  or  merchan- 
dise, which  are  incurred  for  the  safety  of  the  vessel,  of  the  crew,  and  the 
cargo ;  such  as  ransom  from  the  enemy,  damage  incurred  during  defence 
or  combat,  shipwreck  or  disaster,  cutting  away  anchor,  cable,  masts,  or 
rigging ;  the  throwing  overboard  of  merchandise,  or  of  the  cargo  or  any 
other  object,  with  the  intention  of  lightening  the  ship  {h). 


(b)  '*At  this  point  we  may  discass  those  cases  of  general  average  wbioh  are  not 
expressly  regulated  in  the  mercantile  Ck>de. 

'*  (a)  Voluntary  stranding, — If  a  ship  has  been  purposely  run  ashore  to  save  ship  and 
cargo  from  a  common  danger,  then,  provided  she  is  brought  off  again,  any  damages 
caused  by  the  stranding,  including  the  bringing  off,  as  well  as  the  costs  of  bring^g  off, 
are  compensated  on  the  principles  of  general  average.  If  the  ship  had  been  drifting 
ashore  already,  and  the  captain  merely  selects  the  most  advantageous  spot  for  running 
ashore,  this  no  longer  entitles  to  general  average.  (Gourlie,  p.  141.)  Anchors,  chains, 
or  sails  which  are  damaged  in  the  attempts  to  get  off  are  made  good  in  general 
average ;  also  the  fuel  and  engine-material  consumed  for  that  purpose.  There  is  an 
uncertainty  whether  the  wages  and  maintenance  of  the  crew  during  the  detention  at 
the  place  of  stranding  belong  to  general  average  or  not.  It  is  decided  in  the  affirma- 
tive by  Gk)urlie,  p.  729. 

'*  (b)  Fres9  of  tail, — Damagfes  hereby  caused  to  the  ship,  her  appurtenances,  or  to  the 
oarg^  are  not  usually  paid  by  general  average,  even  if  the  press  .of  sail  has  been  put  on 
to  avoid  capture  or  stranding. 

'*  (c)  Fort  of  refuge  expenses. — If  a  ship  has  to  put  in  because  she  cannot  continue  her 
voyage  owing  to  serious  disaster,  it  is  general  average,  without  distinction  whether  the 
damage  to  the  ship  itself  belonged  to  general  or  particular  average.  In  such  a  case 
general  average  includes — costs  of  going  in  and  going  out ;  harbour  dues  ;  wages  and 
maintenance  of  the  crew  from  the  moment  when  the  ship  runs  in  to  that  when  the 
repairs  are  finished.  If  the  cargo  cannot  remain  on  board  while  the  repairs  are  effected, 
then  to  general  average  belong: — the  costs  of  discharge  and  re-loading  ;  the  costs 
ashore  of  taking  care  of  it;  the  loss  necessarily  consequent  on  discharging  and  re- 
loading ;  but  not  any  damage  caused  during  the  warehousing  by  fire  or  water.  Ad- 
justers generally  include  in  general  average  the  costs  of  fire  insurance  and  of  preserving 
the  cargo.  Sometimes  in  South  Russia  the  costs  during  the  voyage  to  the  port  of 
refuge  are  distributed  in  general  average."     (Ulrich,  p.  262.) 
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§  1075.  The  losses  caused  by  these  general  averages  are  tome  by  all 
who  have  an  interest  in  the  ship  or  cargo.  The  division  of  this  loss  is 
effected  by  contribution. 

§  1076.  The  injury  that  the  ship  or  cargo  sustains  by  the  effects  of 
bad  weather  is  ranked  as  particular  average.  (Art.  1071.)  But  if  it 
should  occur  that,  through  the  violence  of  the  tempest,  a  mast  is 
broken  (c),  and  must  be  cut  down  to  save  ship  and  cargo,  and  that  the 
lower  portion  of  it  remains  in  good  condition  in  the  vessel,  the  injury  is 
looked  upon  as  a  general  average. 

§  1077.  If,  to  escape  danger,  or  to  save  ship  and  cargo  from  wreck  or 
foundering,  an  anchor,  cable,  or  mast,  or  any  other  rigging  must  be  cut 
away,  the  captain,  if  it  be  practicable,  shall  give  the  first  stroke  of  the 
hatchet,  and  in  default,  the  pilot,  the  mate,  or  two  or  three  of  the  crew. 
If  it  becomes  necessary  to  throw  overboard  part  of  the  cargo,  it  is  the 
duty  of  the  supercargo,  if  one  is  on  board,  to  perform  this  duty  first.  In 
case  he  refuses,  and  the  captain  finds  the  jettison  absolutely  necessary, 
he  may  order  some  of  the  men  to  throw  cargo  overboard.  In  such  cases, 
as  far  as  circumstances  will  permit,  goods  of  the  lowest  value  should  be 
thrown  overboard  first,  in  order  to  spare  the  more  .valuable. 

§  1078.  If  there  be  found  on  a  merchant  vessel  artillery,  ammuni- 
tion, provender,  or  any  other  object  for  the  service  of  war,  on  land  or  at 
sea,  belonging  to  the  Crown ;  at  the  last  extremity  these  may  be  thrown 
overboard,  if  by  such  means  the  remainder  can  be  saved. 

§  1079.  If,  to  escape  danger,  to  save  the  vessel  or  cargo,  or  to  lighten 
the  ship,  a  portion  of  the  goods  must  be  thrown  overboard,  and  that  the 
opening  of  the  hatches  occasions  damage  to  the  rest  of  the  cargo,  this 
injury  is  looked  upon  as  general  average,  and  must  be  supported  by  con- 
tribution.    (Art.  1075.) 

§§  1080  and  1081.  It  is  the  same  at  the  time  of  defence  against  the 
enemy  or  pirates,  as  respects  the  damage  done  to  the  vessel,  or  the  wounds 
or  death  of  the  crew,  as  to  the  indemnity  due  in  this  case. 

§§  1082  and  1083.    It  is  also  the   same — Ist,  when  the  vessel  is 


{e)  *'  The  wording  of  this  rale  is  obscure.  If  a  mast  is  broken  by  a  storm  and  gets 
lost,  this,  according  to  Art.  1071,  is  particular  average.  But  if  the  mast  is  broken  by 
a  storm,  and  from  the  bcatiog  of  its  fragments  sg^inst  the  ship*s  side,  a  new  common 
danger  to  ship  and  cargo  sets  in,  so  that  it  is  necessary  to  get  rid  of  the  dJbris  by 
cutting  away,  then  the  value  of  these  is  to  be  made  good  in  general  average,  if  the 
stamp  of  the  mast  that  remains  seems  sound.  This  is  evidently  the  meaning  of 
Art.  1076  (conf.  Art.  1091)."     (Ulrich,  p.  253.) 
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ransomed  from  the  enemy  or  pirates ;  but  if  he  who  ransoms  her  is  a 
prisoner,  the  captain  is  obliged  to  pay  without  delay  the  price  of  the 
ransom ;  2nd,  when,  in  the  case  of  necessity  for  entering  a  port,  a 
lighter  {d)  or  some  other  vessel  must  be  hired. 

§  1084.  If,  after  transferring  the  merchandise  into  a  lighter,  or  other 
boat,  in  order  to  escape  danger,  to  save  or  to  lighten  the  ship,  such  boat 
or  lighter  is  lost  or  damaged,  and  the  vessel  enters  the  port  without  cargo, 
the  damage  is  general.  But  if  it  be  the  vessel  which  is  lost  or  damaged, 
and  not  the  lighter  or  merchandise,  the  loss  does  not  bear  the  same 
character.  For  the  ship  is  lost,  but  the  cargo  remains  for  him  to  whom  it 
belongs  (e). 

§  1085.  If  the  vessel  or  merchandise  have  become  damaged  through 
carelessness  or  imprudence  of  the  captain  or  his  crew  at  the  time  of  loading 
or  unloading,  or  at  the  time  of  stowing  in  the  hold ;  if  the  hatches  have 
not  been  closed,  or  the  water  emptied  at  seasonable  times ;  the  losses 
which  result  shall  be  accounted  for  by  the  captain  and  crew,  who  shall 
repair  them,  each  in  proportion  to  the  amount  of  his  pay. 

§  1086.  If  the  captain  takes  merchandise  on  board  without  the 
charterer's  knowledge  or  consent,  and  such  merchandise  is  partly  or 
entirely  thrown  overboard  or  damaged,  the  charterer  ought  not  to 
contribute  to  the  general  average  on  these  goods. 

§  1087.  If  the  captain  has  overcharged  his  vessel  beyond  the  load- 
water-line,  and  if,  in  case  of  danger,  to  save  or  lighten  the  vessel,  he 
throws  overboard  a  portion  or  the  whole  of  the  merchandise,  the  goods 
thus  thrown  overboard  are  not  considered  as  averages,  but  the  captain 
and  shipowner  should  pay  the  entire  loss. 

§  1088.  If  cargo  properly  stowed  in  the  ship's  hold  has  to  be  thrown 
overboard  to  lighten  the  ship,  this  is  considered  general  average.  But  if 
goods  put  into  the  cabin  or  in  the  crew's  places  or  between  decks,  or  on 
deck,  or  about  anywhere,  are  jettisoned,  they  do  not  count  as  general 
average,  but  in  this  case,  each  party  bears  his  share  of  the  loss  {/).    But 

(d)  "It  the  lighterage  occurs  in  the  regular  course  of  the  vojage,  it  is  not  general 
average  (Art.  1069)."     (IHrich,  p.  256.) 

(e)  "  On  the  other  hand,  there  is  a  community  of  interest  between  the  goods  laden 
in  lighters,  and  these  boats,  so  that,  if  during  their  community  a  sacrifice  for  the 
common  safety  takes  place,  both  lighters  and  cargo  and  the  lighter-hire  must  oon« 
tribute  to  make  good  the  sacrifice."     (Uirich,  p.  255.) 

(/)  "Deck  cargo  jettisoned  is  not  made  good  by  general  average,  whether  the 
jettison  took  place  in  a  long  voyage,  or  a  coasting  trip.  If  water  casks  on  the  deck 
are  thrown  over  for  the  common  good,  their  value  is  compensated  in  general  average, 
deducting  a  third  for  the  difference  between  new  and  old."     (Ulrich,  p.  257.) 
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if  the  captain  keeps  money,  metals,  or  other  valuable  articles  in  his  cabin 
for  better  preservation,  or  any  other  motive,  and  if  to  lighten  the  vessel 
he  throws  other  things  away  in  their  stead,  these  objects  must  contribute 
to  the  general  average  the  same  as  the  rest. 

§  1 089.  If  any  one  takes  on  board  with  him  any  goods,  valuable  or 
otherwise,  without  declaring  them  to  the  captain,  without  having  taken  a 
receipt  for  them,  or  paid  their  carriage,  he  alone  bears  the  loss,  in  case 
of  loss  at  sea  or  jettison. 

§  1090.  If  the  captain  who  has  experienced  bad  weather  at  sea  has 
reason  to  fear  that  the  goods  have  been  damaged,  he  ought,  before 
opening  the  hatches,  within  four-and-twenty  hours  after  his  arrival,  to 
notify  before  a  notary  public  and  inform  the  custom  house  authorities. 
Then  within  seven  days  of  his  arrival  he  must  extend  his  protest  before 
the  notary,  and  make  a  declaration  on  oath  before  two  sworn  witnesses. 
The  same  must  be  done  by  the  mate,  the  carpenter,  and  two  or  more  of 
the  crew,  who  must  affirm  that  the  damage  has  not  arisen  from  their 
negligence  or  carelessness.     (Conf.  Art.  203.) 

§  1091.  The  same  formalities  are  to  be  observed  when,  in  conse- 
quence of  a  storm,  a  mast  has  been  cut  away,  and  the  merchandise  thrown 
entirely  or  partially  into  the  sea. 

§  1092.  The  merchandise  should  not  be  delivered  to  the  consigpaees 
before  the  general  averages  are  regulated.  It  remains  for  that  purpose 
under  the  care  of  the  Customs  until  they  are  regulated. 

§  1093.  The  amount  of  general  average  is  established  by  valuing 
the  vessel  and  cargo,  including  goods  jettisoned,  at  the  prices  they  would 
have  fetched  at  the  place  of  discharge,  deducting  customs,  freight, 
discharge-costs,  and  carriage  to  the  Custom  House  (y).     But  if  any  one 


(^)  **  With  regard  to  compensation  for  things  sacrijiced  we  miut  observe,  that  the  full 
amount  of  the  cobts  of  repairs  to  the  ship  is  made  good,  if  at  the  time  of  the  damage 
she  had  not  been  a  full  year  at  sea.  The  same  holds  good  of  compensation  for 
individual  parts  of  the  ship,  whilst  individual  portions  of  the  ship's  furniture  are  only 
fully  compensated  as  far  as  they  have  been  sacrificed  on  their  fint  voyage.  In  other 
cases,  a  third  for  difference  between  new  and  old  must  be  deducted  from  the  full 
amount,  but  for  anchor  chains  one  sixth,  and  for  anchors  themselves  nothing. 

**  Compensation  for  goods  sacrijieed  is  to  be  reckoned  at  the  market  price  which  g^oods  of 
like  kind  and  quality  would  fetch  at  the  place  of  destination,  or  where  the  voyage  ends. 
A  deduction  of  freight,  customs,  and  costs,  only  finds  place  when  these  sums  have  been 
saved  by  the  loss  of  the  goods.  If  the  cargo  was  already  damaged  before  it  was 
jettisoned,  only  that  value  which  it  had  in  its  damaged  state  is  to  be  made  good. 

'*  For  goods  sold  to  cover  general  average  expenses  on  the  way  the  owners  of  cargo 
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declares  a  value  less  than  the  actual  one,  it  is  not  forbidden  to  another 
party  to  demand  that  which  has  been  declared  at  that  price,  adding  three 
per  cent,  to  its  declared  value,  upon  which  it  shall  be  delivered  to  him 
on  payment  of  duties,  freight,  discharge-costs,  and  carriage  to  the  Custom 
House. 

§  1094.  If  the  captain  and  the  crew  have  faithfully  defended  the 
vessel,  their  rewards  are  counted  as  general  average.  Thus,  he  who  is 
not  wounded  receives  six  months'  pay ;  the  wounded  man  a  twelve- 
month's pay  ;  he  who  has  lost  a  limb,  two  years' ;  and  two  years'  pay  to 
the  heirs  of  the  seaman  who  dies  from  his  wounds.  The  costs  of  healing 
the  wounded  are  treated  also  as  general  average. 

§  1095.  If,  during  the  voyage,  the  ship  has  suflFered  too  severely  to 
be  enabled  to  continue  the  voyage  to  her  final  destination,  and  the  captain 
should  be  compelled,  in  order  to  repair  her,  to  enter  another  port,  and  if 
the  repairs  cannot  be  completed  in  sufficient  time  to  enable  him  to  arrive 
at  the  period  agreed  upon,  and  such  delay  occasions  damage  to  the  owner 
of  the  merchandise  or  cargo,  the  captain  is  authorized  to  hire  another 
vessel  at  a  reasonable  rate.  In  this  case  two-thirds  of  the  amount  of 
freight  are  paid  by  the  captain,  and  the  other  third  is  borne  by  the  owner 
of  the  cargo.  The  captain  who  shall  have  conveyed  the  merchandise  to 
its  destination  receives  one-half  of  the  primage,  and  the  other  half  remains 
to  the  captain  who  transferred  the  merchandise  to  him. 

Tecelye  the  market  price  at  the  place  of  destination,  and  pay  fall  freight  to  the 
shipowner. 

'*  Art.  1061.  If  on  the  way,  in  order  to  repair  his  vessel  or  to  purchase  necessary 
victuals,  the  captain  has  to  get  money,  either  by  pledging  cargo,  or  selling  or  bartering 
some  of  it,  he  must  pay  the  owners  thereof,  or  whom  it  may  concern,  the  same  price 
they  would  have  fetched  at  the  place  they  were  undertaken  to  be  conveyed  to.  But 
the  owner  of  the  goods  must  pay  to  the  captain  the  full  freight  agreed,  just  as  if  the 
goods  had  reached  their  proper  destination. 

"  Compensation  for  freight  lost  must  usually  be  regulated  by  the  amount  agreed  in 
the  bill  of  lading  for  the  carriage  of  the  jettisoned  goods. 

'*  Concerning  contributory  values  the  adjusters  at  St.  Petersburg  and  Kiga  are 
accustomed  to  be  ruled  by  the  German  Code.  Still,  sometimes  in  Russia  adjustments 
are  drawn  up  in  which  the  freight  contributes  only  on  the  half  of  its  gross  amount." 
(Ulrich,  p.  259.) 
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THE  LAW  OF  SPAIN. 

The  Law  of  Spain  has  undergone  recent  revision,  and  the  Codigo  de 
Comercio  of  1829  is  now  superseded  by  the  new  Code,  decreed  by  the 
late  King  AKonso  XII.  in  August,  1885,  to  come  into  force  on  the 
1st  January,  1886. 

The  changes  introduced  by  the  new  Code,  as  far  as  it  relates  to 
average,  are  not  many.  They  are  briefly  mentioned  in  the  notes, 
excepting  unimportant  verbal  alterations. 

It  might  have  been  hoped  that  a  legalization  of  practices  conforming 
to  the  York- Antwerp  rules  would  here  have  been  found,  and  that  some 
verbose  and  now  obsolete  regulations  would  have  been  quietly  dropped. 
But  this  is  not  the  case :  Spain  is  content  for  the  present  neither  to  lead 
nor  to  follow. 


TIT.  IV.    SECT  I. 

"De  las  Ayerias. 

§  811.  Seran  averias  gruesas  6 
comunes  par  regla  general  todos 
los  daiios  y  gastos  que  se  causen 
deliberadamente  para  salvar  el 
buque,  su  cargamento  6  ambas 
cosas  a  la  vez,  de  un  riesgo  cono- 
cido  y  efectivo,  y  en  particular  las 
siguientes : 

1'.  Los  efectos  6  metdlico  in- 
vertidos  en  el  rescate  del  buque  6 
del  cargamento  apresado  por  en- 
emigos,  corsarios  6  piratas,  y  los 
alimentos,  salarios  y  gasto  del 
buque  detenido  mientras  se  hiciere 
el  arreglo  6  rescate. 


TIT.  IF.    SECT  I. 

Of  Average. 

§  811.  Gross  or  general  average 
consists  as  a  general  rule  of  all 
losses  and  expenses  which  are 
purposely  incurred  to  save  ship, 
her  cargo,  or  both  together  (a), 
from  an  expected  and  real  danger ; 
and,  in  particular,  of  the  following : 


1.  Property  or  money  used  for 
the  ransom  of  ship  or  cargo 
captured  by  enemies,  corsairs,  or 
pirates ;  and  maintenance,  wages, 
and  ship's  expenses  during  the 
settlement  of  the  ransom  {b). 


(a)  The  words  *'  or  both  together  "  are  not  in  the  old  Code. 

(b)  The  words  ''corsairs"  and  ''maintenance,  wages,  and  ship^s  expenses  during 
the  settlement  of  the  ransom,**  are  not  in  the  old  Code. 
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2\  Los  efectos  arrojadoB  al  mar 
para  aligerar  el  buque,  ya  per- 
tenezcan  al  cargamento,  ya  al 
buque  6  a  la  tripulacion,  j  el  dano 
que  por  tal  acto  resulte  d  los  efectos 
que  se  conseryen  i  bordo. 

3*.  Los  cables  j  palos  que  se 
oorten  6  inutilicen,  las  anclas  y  las 
cadenas  que  se  abandonen  para 
salvar  el  cargamento,  el  buque  6 
ambas  oosas. 

4*.  Los  gastos  de  alijo  6  tras- 
bordo  de  una  parte  del  cargamento 
para  aligerar  el  buque  y  ponerlo 
en  estado  de  tomar  puerto  6  rada, 
y  el  perjuicio  que  de  eUos  resulte 
a  los  efectos  alijados  6  trasbordados. 

5\  El  dano  causado  d  los  efectos 
del  cargamento  por  la  abertura 
hecba  en  el  buque  para  desag^arlo 
6  impedir  que  zozobre. 

6*.  Los  gastos  hechos  para  poner 
a  flote  un  buque  encallado  de  pro- 
posito  con  objeto  de  salvarlo. 

7*.  El  dano  causado  en  el  buque 
que  fuere  necesario  abrir,  agujerear 
6  romper  para  salvar  el  carga- 
mento. 


2.  Property  thrown  overboard  to 
lighten  a  ship,  whether  belonging 
to  cargo,  ship,  or  crew,  and  any 
damage  resulting  from  this  opera- 
tion to  the  property  which  remains 
on  board. 

3.  Cables  and  masts  cut  away  or 
made  useless,  anchors  and  chains 
abandoned,  in  order  to  save  cargo, 
ship,  or  both  (c)  {d). 


4.  The  cost  of  lighterage  or  tran- 
shipment of  part  of  the  cargo  to 
lighten  the  ship  and  enable  her  to 
enter  a  port  or  roadstead,  and  any 
damage  resulting  therefrom  to  the 
goods  discharged  or  transhipped  (e). 

5.  Damage  caused  to  the  cargo 
by  making  an  opening  in  the  ship 
to  get  rid  of  the  water  and  prevent 
her  foundering. 

6.  The  expense  of  floating  a  ship 
which  has  been  stranded  purposely 
to  save  her  (/). 

7.  Damage  done  to  a  ship  from 
being  necessarily  opened,  pierced, 
or  broken,  to  save  the  cargo. 


(e)  The  old  Code  ran  thus : — ''3.  Masts  purposely  broken  and  rendered  useless. 
4.  Cables  cut  and  anchors  abandoned  to  save  the  ship  in  case  of  tempest  or  danger 
from  the  enemy." 

(d)  **  Damage  to  ship  and  her  belongings  by  press  of  sail  is  usually  compensated  as 
general  average  when  the  press  of  sail  has  been  put  on  to  escape  from  wreck  or 
capture."     (Ulrich,  p.  167.) 

{e)  The  words  in  the  old  Code  after  roadstead,  **  for  the  purpose  of  escaping  peril  of 
sea  or  enemy,"  are  omitted  here. 

(/)  **  If  the  ship  has  been  purposely  run  ashore  in  order  to  avert  danger  of  wreck, 
or  of  capture  of  ship  and  cargo,  then  the  damages  incurred  both  by  the  stranding  and 
the  getting  off  are  counted  as  general  average.  (Gknnez  de  la  Suna  y  Reus  y  Grarcia, 
p.  345,  Obs.  3  ;  and  J.  H.  GouUe,  Jr.,  p.  142.)"— (Ul.  p.  167.) 
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8*.  Los  gastos  de  curacion  y  ali- 
mento  de  los  tripulantes  que  liu- 
bieron  sido  heridos  6  estropeados 
defendiendo  6  salvando  el  buque. 

9*.  Los  salarios  de  cualquier  in- 
dividuo  de  la  tripulacion  detenido 
en  rehenes  por  enemlgos,  corsarios 
6  piratas,  y  los  gastos  necesarios 
que  cause  en  su  prision  hasta  res- 
tituirse  al  buque  6  a  su  domicilio  si 
lo  prefiriere. 

10*.  El  salario  y  alimentos  de  la 
tripulacion  del  buque  fletado  por 
meseSy  durante  el  tiempo  que  estu- 
viere  embargado  6  detenido  por 
fuerza  mayor  u  orden  del  Gobiemo, 
6  para  reparar  los  danos  causados 
en  beneficio  comun. 

11*.  El  menoscabo  que  resultare 
en  el  valor  de  los  generos  vendidos 
en  arribada  foirzosa  para  reparar  el 
buque  por  causa  de  averia  gruesa. 


12'.  Los  gastos  de  la  liquidacion 
de  la  averfa. 


8.  The  cost  of  cure  and  mainte- 
nance of  those  of  the  crew  wounded 
or  maimed  in  defence  of  the  ship  ( y ). 


9.  The  wages  of  any  of  the  crew 
detained  as  hostage  by  enemies, 
corsairs,  or  pirates,  and  the  expenses 
necessarily  incurred  through  his 
detention,  until  he  is  restored  to 
the  ship,  or  to  his  home  if  he 
wishes. 

10.  The  wages  and  maintenance 
of  the  crew  of  a  ship  freighted  by 
the  month  while  she  is  under  em- 
bargo, or  detained  by  vis  major  (A) 
or  order  of  State,  or  to  repair  da- 
mage caused  for  the  common  bene- 
fit (0. 

11.  The  loss  caused  by  selling 
goods  at  a  port  of  refuge,  to  raise 
funds  to  repair  the  ship's  damage 
caused  by  a  general  average  dis- 
aster (^). 

12.  The  expense  of  adjusting  the 
average  (/). 


{ff)  ''Even  the  damage  caused  to  the  ship  by  the  defence  belongfs  to  general  average." 
(Ul.  p.  167.) 

(A)  The  words  ''  faerza  insuperable,"  **  superior  force,"  in  the  old  Code,  are  altered 
to  the  technical  term  **  fuerza  mayor,"  **  tw  m«;or,"  here. 

(t)  **  Wages  and  maintenance  of  the  crew  will  not  be  compensated  in  general  average 
(even  if  the  putting  in  was  in  consequence  of  a  general  average  sacrifice)  if  the  charter- 
party  was  signed  for  the  voyage.  The  compensation  for  these  costs,  according  to  the 
principle  of  general  average,  never  takes  place  if  the  ship  has  put  in  in  consequence  of 
a  particular  damage,  whether  chartered  for  the  voyage  or  by  the  month."  (Ul. 
p.  168.) 

(k)  '*  The  loss  on  goods  sold  during  the  voyage  belongs  sometimes  to  general,  some- 
times to  particular  average  (Art.  809. 6),  according  as  the  proceeds  were  expended  to 
cover  a  general  or  a  particular  average  damage.  In  case  of  general  average,  the  shipper 
can  claim,  not  the  net  proceeds  in  a  port  of  refuge — which  may  be  higher  or  lower  than 
the  value  in  the  port  of  destination — but  the  value  of  goods  sold  at  the  port  of  destina- 
tion. Since,  according  to  Art.  659,  full  freight  is  to  be  paid  to  the  shipowner,  thf>n  the 
freight  of  the  value  aforesaid  ought  not  to  be  curtailed  to  the  shipper."     (Ul.  p.  158.) 

(/)  This  is  a  new  rule. 
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§  812.  A  eatisfacer  el  importe  de 
las  averias  gniesas  6  comunes  con- 
tribuiran  todos  los  interesados  en 
el  buque  y  cargamento  existente  en 
£i  al  tiempo  de  ocurrir  la  avena. 

§  809.  Seran  averias  simples  6 
particulares,  por  regla  general,  to- 
dos  los  gastos  y  perjuicios  causados 
en  el  buque  6  en  su  cargamento  que 
no  bayan  redundado  en  beneficio 
y  utilidad  comun  de  todos  los  in- 
teresados en  el  buque  y  su  carga,  y 
especialmente  los  siguientes: 

1*.  Los  daiios  que  sobrovinieren 
al  cargamento  desdo  su  embarque 
hasta  su  descarga,  asi  por  vicio 
propio  de  la  cosa  como  ynyr  acci- 
dente  do  mar  6  por  fuerza  mayor, 
y  los  gastos  hecbos  para  evitarlos  y 
repararlos. 

2*.  Los  daiios  y  gastos  que  sobre- 
Tinieren  al  buque  en  su  casco,  apa- 
rejos,  armas  y  pertrecbos  por  las 
mismas  causas  y  motivos,  dosde  que 
se  bizo  a  la  mar  en  el  pucrto  de 
salida  basta  que  anclu  y  f ondeo  en 
el  de  su  destine. 

3*.  Los  daiios  sufridos  per  las 
mercaderias  cargadas  sobre  cubi- 
erta,  excepto  en  la  navegacion  de 
cabotaje,  si  las  ordenanzas  mariti- 
mas  lo  permiten. 

4<^.  Los  sueldos  y  alimentos  de  la 
tripulacion  cuando  el  buque  fuere 
detenido  6  embargado  por  orden 
legitima  6  fuerza  mayor,  si  el  fleta- 
mento  estuviere  contratado  por  un 
tanto  el  viaje. 


§  812.  All  parties  interested  in 
tbe  ship  and  the  cargo  on  board 
of  ber  at  the  time  of  the  average 
disaster  must  contribute  to  make 
up  the  amount  of  general  average. 

§  809.  Simple  or  particular  ave- 
rage consists  generally,  of  aU  ex- 
penses and  damage  caused  to  ship 
or  cargo,  which  have  not  been  in- 
tended for  the  common  benefit  or 
use  of  all  the  parties  interested  in 
ship  and  cargo;  and  especially  of 
the  following : 

1.  Any  damage  happening  to 
the  cargo,  from  its  loading  to  its 
discharge,  either  resulting  from 
rice  proprCf  or  accident  of  the  sea, 
or  vis  major f  and  any  expenses  in- 
curred to  avoid  or  repair  such  dam- 
age. 

2.  Any  damage  or  expense  oc- 
curring to  the  ship,  her  hull,  appa- 
rel, equipment,  and  stores,  from  the 
same  causes,  from  the  time  of  going 
to  sea  at  the  port  of  departure  till 
casting  anchor  at  that  of  destina- 
tion. 

3.  Damage  done  to  any  goods 
laden  on  deck,  excepting  in  the 
coasting  trade,  if  the  maritime  re- 
g^ations  allow  it. 

4.  Wages  and  maintenance  of 
crew,  if  the  ship  is  detained  or 
under  embargo  by  order  of  State  or 
vis  major  (m),  if  she  is  freighted  at 
so  much  for  the  voyage  (n). 


(»i)  ** Fuerza  insuperable  "  is  altered  here  again  to  ** fuerza  mayor." 

(«)  "Board  and  wages  of  the  crew  during  their  detention  in  a  harbour  of  refuge 
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5'.  Los  gastos  necesarios  de  arri- 
bada  d  un  puerto  para  repararse  6 
aprovisionarse. 

6'.  El  menor  valor  de  los  gene- 
ro8  vendidos  por  el  capitan  en  arri- 
bada  forzosa,  para  pago  de  ali- 
mentos  y  salvar  a  la  tripulacion,  6 
para  cubrir  cualquiera  otra  necesi- 


5.  The  necessary  expenses  of 
putting  into  a  port  of  refuge  to  be 
repaired  or  to  victual  (o). 

6.  Tbe  loss  resulting  from  selling 
goods  at  a  port  of  refuge,  in  order 
to  pay  the  maintenance  of  the  crew, 
or  give  them  advances,  or  to  cover 
any  other  necessities  of  the  ship,  at 


belong — if  the  charter-party  is  drawn  up  for  the  voyage — not  to  general  average 
either,  if  the  ship  has  met  on  the  way  so  severe  a  particular  damage  that  she  had  to 
put  into  a  port  of  refuge  and  get  repaired  there,  since  otherwise  by  continuing  her 
voyage  without  repairing  the  damage,  ship  and  cargo  would  have  been  threatened 
with  a  common  danger. 

"  If  the  ship  has  been  chartered  by  time,  then  the  wages  and  board  of  the  crew 
during  the  continuance  of  the  embargo  or  detention  by  higher  power  must  be  counted 
as  general  average.     (Conf.  Art.  811.  10.)" — (Ul.  p.  154.) 

(o)  **  This  rule  does  not  distinguitth  between  the  cases,  whether  the  damage  to  the  hull 
or  to  parts  of  the  ship  or  rigging  has  resulted  from  bad  weather,  or  in  consequence  of  a 
voluntary  sacrifice  made  by  the  captain  with  the  view  of  saving  ship  and  cargo  from  a 
common  danger.  The  costs  of  running  into  a  port  of  refuge  must  always  be  regarded 
as  particular  average,  if  the  putting  in  has  taken  place  with  the  object  of  repairing 
the  ship  or  replacing  rigging.  Even  so  Art.  821  orders  that  the  costs  of  a  forced 
putting  in  {arribada  forzosa)  always  go  to  ehipowners  or  the  party  who  lets  out  the  ship 
on  hire.  One  may  be  justified  in  af<suming  that  the  intention  of  the  legislature  was 
never  to  allow  the  costs  of  running  into  a  port  of  refuge  in  general  average.  Never- 
theless, Spanish  adjusters  frequently  divide  these  costs  in  the  general  average  state- 
ments among  ship,  freight,  and  cargo,  if  the  ship  has  put  into  the  port  of  refuge  in 
order  to  avoid  a  danger  threatening  both  ship  and  cargo  in  common  should  the  voyage 
have  been  continued ;  and  they  appeal  to  corresponding  decisions  in  Court,  only  indeed 
in  the  lower  Courts.  This  method  of  procedure  can  scarcely  be  approved  by  the 
higher  Courts,  because  it  is  contrary  to  the  codified  law.  This  contrariety  of  practice 
amoog  the  adjusters  is  not  justified  by  the  definition  of  general  average  given  in 
Spanish  Law,  for  in  this  an  actually  present  (eftctiio)  danger  is  contemplated,  and  nut 
one  that  is  threatening  in  case  of  the  voyage  being  continued. 

"The  Code,  811.  10,  also  only  allows  the  wages  and  maintenance  of  the  crew  of  a 
vessel  chartered  by  the  month,  as  general  average,  if  the  repairs  must  be  effected  of 
damages  purposely  caused  in  the  common  interests  of  all  parties  concerned.  (Conf.  the 
work  of  J.  H.  Gourlie,  Jun.,  Philadelphia,  1881,  pp.  271 — 274,  and  the  Commentary 
on  the  Spanish  Mercantile  Code  by  Senors  Pedro  Gomez  de  la  Serna  and  J.  Beus  y  Garcia, 
Madrid,  1876,  p.  373,  Ob.  6.)"— (Ul.  p.  164.) 

I  cannot  say  that  I  agree  with  Herr  Ulrich's  reasoning  or  anticipation  here.  Spain 
is  always  much  influenced  by  France,  and  under  precisely  similar  conditions,  where  the 
Cod^  de  Commerce  had  laid  down  a  rule  for  putting  into  port  which,  like  that  of  Spain, 
was  in  terms  contrary  to  the  principle  of  general  average  as  laid  down  in  the  same 
Code,  the  Conr  de  Cassation  found  a  method  of  breaking  through  the  letter  to  the 
spirit,  similar  to  that  adopted  in  the  lower  Courts  of  Spain,  and  to  a  g^eat  extent  acted 
on  in  practice. 
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dad  del  buque,  &  cujo  cargo  vendra 
ol  abono  correspondiente. 

7*.  Los  alimentos  y  salario  de  la 
tripulacion  mientras  estuviere  el 
buque  en  cuarantena. 

8'.  El  dano  inferido  al  buque  6 
cargamento  por  el  choque  6  abor- 
daje  oon  otro,  siendo  fortuito  e  in- 
evitable. 

Si  el  accidente  occurriere  por 
culpa  6  descuido  del  capitan,  esto 
respondera  de  todo  el  dano  causado. 


9'.  Cualquier  dano  que  resultare 
al  cargamento  por  f alias,  descuido 
6  baraterias  del  capitan  6  de  la 
tripulacion,  sin  perjuicio  del  de- 
recho  del  propictario  a  la  indem- 
nizacion  correspondiente  contra  el 
capitan,  el  buque  y  el  flete. 

§  810.  El  dueno  de  la  cosa  que 
dio  lugar  al  gasta  6  rocipio  el 
daiio  soportara  las  averias  simples 
6  particulares. 


whose  charge  shall  be  sold  the  cor- 
responding goods  to  make  up  {p). 

7.  Maintenance  and  wages  of 
the  crew  whilst  the  ship  is  in 
quarantine  (^). 

8.  Damage  to  ship  or  cargo  by 
striking  or  collision  with  another, 
if  accidental  and  unavoidable. 

If  the  accident  arises  from  fault 
or  carelessness  of  the  captain,  he 
will  be  responsible  for  all  damage 
resulting. 

9.  Any  damage  hapijening  to  the 
cargo  from  the  fault,  carelessness, 
or  barratry  of  captain  or  crew, 
without  prejudice  to  the  owner's 
right  to  claim  corresponding  com- 
pensation from  captain,  ship,  and 
freight. 

§  810.  The  owner  of  the  thing 
that  has  caused  the  expense  or 
sustained  the  damage  must  bear 
the  particular  average. 


(p)  **1{  goods  have  to  be  sold  on  the  way  to  meet  the  needs  of  the  ship,  the  parties 
oonoemed  in  the  cargo  have  a  claim  to  compensation  for  the  amount  which  gooda  of 
the  same  kind  and  quality  as  those  sold  would  fetch  at  the  port  of  destination.  If  that 
port  of  destination  be  not  reached,  the  place  where  the  voyage  terminates  must  stand 
in  its  place.  For  such  goods  sold  on  the  way  full  freight  is  to  be  paid  to  the  shipowner. 
(Art.  659.)  If  the  ship  should  be  lost  in  the  further  course  of  the  voyage,  then  those 
interested  in  the  cargo  can  only  claim  the  return  of  the  proceeds  of  the  sale.  (Com- 
mentary of  G.  de  la  Sema  and  J.  Beus  y  Garcia,  p.  292,  Obs.  3,  and  p.  343,  ObR.  2.) 
But  what  claim  has  the  shipper  of  cargo  if,  when  the  ship  has  reached  her  destination, 
the  net  proceeds  of  the  sale  at  the  port  of  refuge  have  exceeded  that  of  the  port  of 
destination  ?  Can  he  then  demand  the  net  proceeds,  or  only  the  value  at  the  place  of 
destination  P  This  question  is  not  decided  in  the  Spanish  Mercantile  Code.  According 
t«  German  law  the  shippers  might  claim  the  highest  proceeds.  (Gn.  G.  A.  C,  Art.  613, 
clause  2.)"— (Ul.  p.  165.) 

{q)  **  Only  an  extraordinary  unexpected  quarantine  is  here  spoken  of,  not  such  a  one 
as  could  have  been  foreseen  at  the  signing  of  the  charter-party.  Costs  of  the  latter 
kind  fall  under  Art.  807,  and  must  be  met  out  of  freight.*'     (Ul.  p.  155.) 
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§  813.  Para  hacer  los  gastos  j 
causar  los  danos  correspondientes  a 
la  averia  gruesa,  precedera  resolu- 
cion  del  capitan,  tomada  previa  de- 
liberacion  con  el  piloto  y  dem^s 
oficiales  de  la  nave  y  audiencia  de 
los  interesadoe  en  la  carga  que  se 
hallaren  presentes. 

Si  estos^e  opusieren,  y  el  capitan 
y  oficiales,  6  su  mayoria,  6  el 
capitan,  separdndose  de  la  mayoria, 
estimaran  necesarias  ciertas  me- 
didas,  podran  ejecutarse  bajo  su 
responsabilidad,  sin  perjuicio  del 
derecho  de  los  cargadores  a  ejer- 
citar  el  suyo  contra  el  capitan  ante 
el  juez  6  tribunal  competente  si 
pudieren  probar  que  procedio  con 
malicia,  impericia  6  descuido. 

Si  los  interesados  en  la  carga, 
estando  en  el  buque,  no  fueron 
oidos,  no  contribuirdn  a  la  averia 
gruesa,  imputable  en  esta  parte  al 
capitan,  a  no  ser  que  la  urgencia 
del  caso  fuere  tal  que  faltase  el 
tiempo  necesario  para  la  previa  de- 
liberacion. 

§  814.  El  acuerdo  adoptado  para 
causar  los  danos  que  constituyen 
averia  comun  habra  de  extenderse 
necesariamente  en  el  libro  de  nave- 
gacion,  expresando  los  motivos  y 
razones  en  que  se  apoyo,  los  votos 
en  contrario  y  el  fundamento  de  la 
disidencia  si  existiere,  y  las  causas 
irresistibles  y  urgentes  d  que  obe- 
dicio  el  capitan  si  obro  por  sf. 

En  el  primer  caso,  el  acta  se  fir- 
mard  por  todos  los  presentes  que 
supieren  hacerlo,  d  ser  posible,  an- 
tes de  proceder  d  la  ejecucion;  y 
cuando  no  lo   sea,   en  la  primera  | 


§  813.  Before  incurring  the  ex- 
penses, or  causing  the  damages 
connected  with  the  general  average, 
the  captain's  decision  must  be  made 
after  deliberation  with  the  mate 
and  other  officers  of  the  ship,  in 
the  presence  of  any  interested  in 
the  cargo  who  may  happen  to  be 
on  the  spot. 

If  these  should  not  agree  to  the 
measures,  and  the  captain  and 
officers,  or  the  majority,  or  the 
captain,  apart  from  the  majority, 
should  deem  them  necessary,  they 
may  be  carried  out  on  his  respon- 
sibility, without  prejudice  to  the 
right  of  the  shippers  to  claim 
against  the  captain  before  the 
court,  if  they  can  prove  that  he 
has  acted  with  malice,  unskilful- 
ness,  or  carelessness. 

If  parties  interested  in  the  cargo, 
l)eing  on  board  at  the  time,  were 
not  consulted,  they  need  not  con- 
tribute to  the  general  average, 
which  thus  must  fall  on  the  captain, 
unless  the  urgency  of  the  case  was 
such  that  there  was  no  time  for 
deliberation  beforehand. 

§  814.  Any  agreement  come  to 
about  causing  the  damages  which 
constitute  general  average  must  be 
detailed  in  the  log-book,  with  the 
reasons  and  motives  leading  to  it, 
the  dissentient  votes,  and  the  basis 
of  disagreement,  if  any,  and  the 
irresistible  and  urgent  reasons 
which  the  captain  yielded  to,  in 
case  he  acted  alone. 

In  the  first  case,  the  act  must  be 
signed  by  all  present  who  can  do 
so,  and  this  if  possible  before  pro- 
ceeding to  execution;  but,  if  not, 
at  the  first  opportunity.     In  the 
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oportunidad.  En  el  segundo,  por 
el  capitan  y  los  oficiales  del  buque. 
En  el  acta,  y  despuee  del  acuerdo, 
se  expresaran  circunstanciamente 
todos  los  objetos  arrojados,  j  se 
harcL  meneion  en  los  desperfectos 
que  se  eausen  A  los  que  se  conserven 
en  el  buque.  El  capitan  tendrd 
obligacion  de  entrcgar  una  copia 
de  esta  acta  d  la  autoridad  judicial 
maritima  del  primo  puerto  donde 
arribe,  dentro  de  las  venticuatro 
lioras  de  su  Uegada,  j  de  ratifi- 
carla  luego  con  juramento. 

§  815.  El  capitan  dirigird  la 
echazon  j  mandard  arrojar  los 
efectos  por  el  6rden  siguiente : 


1°.  Los  que  se  hallaren  sobre  cu- 
bierta,  empezando  por  los  que  em- 
baracen  la  maniobra  6  perjudiquen 
al  buque,  prefiriendo  si  es  posible 
los  mds  pesados  y  de  menos  utili- 
dad  y  valor. 

2^.  Los  que  estuvieren  bajo  la 
cubierta  superior,  comenzando  si- 
empre  por  los  de  mds  peso  y  menos 
valor,  hasta  la  cantidad  y  numero 
que  fuese  absolutamente  indispen- 
sable. 

§  816.  Para  que  puedan  impu- 
tarse  en  la  averia  gruesa  y  tengan 
derecho  d  indemnizacion  los  duenos 
de  los  efectos  arrojados  al  mar, 
serd  preciso  que  en  cuanto  d  la 
carga  se  acredito  su  existencia  d 
bordo  con  el  conocimiento ;  y  re- 
specto  d  los  pertenocicntes  al  buque 
eon  el  inventario  formado  antes  de 
la.  salida,  conforme  al  parrafo  pri- 
mero  del  art.  612. 


second,   by  the    captain    and   the 
ship's  officers. 

In  this  act,  after  the  agreement, 
must  be  put  down  circumstantially 
all  the  goods  thrown  overboard, 
and  any  harm  done  by  them  to 
those  left  on  board.  The  captain 
must  give  a  copy  of  this  deed  to  the 
judicial  maritime  authority  of  the 
first  port  that  the  ship  touches  at, 
within  four-and-twenty  hours  of  its 
arrival,  and  confirm  it  upon  oath. 


§  816.  The  captain  should  super- 
intend the  jettison  and  have  the 
goods  thrown  over  in  the  following 
order : 

1.  Those  on  deck,  beginning  by 
those  which  obstruct  the  handling  of 
the  vessel  or  injure  the  ship,  pre- 
ferring if  possible  the  heaviest  and 
least  valuable  or  serviceable. 


2.  Those  below  the  upper  deck, 
beginning  always  with  those  of 
most  weight  and  least  value,  up  to 
the  quantity  and  number  which 
may  be  absolutely  required. 


§  816.  In  order  to  enter  them 
into  the  general  average  and  give 
the  owners  of  goods  jettisoned  a 
claim  to  compensation,  the  amount 
of  cargo  supposed  to  be  on  board 
must  be  certified  per  bill  of  lading, 
and  as  to  the  ship's  appurtenances, 
by  the  inventory  made  out  before 
her  departure  according  to  the  first 
paragraph  of  §  612. 
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§  8 17.  Si  alijerando  el  buque  por 
causa  de  tempestad  para  facilitar 
Bu  entrada  en  el  puerto  6  rada,  se 
trasbordase  d  laDchaB  6  barcas  al- 
guna  parte  del  cargamento  y  se 
perdiere,  el  duefio  de  esta  parte 
tendra  el  derecho  a  la  indemniza- 
eion  como  originada  la  perdida  de 
averia  gruesa,  distribuyendose  su 
importe  entre  la  totalidad  del  bu- 
que y  el  cargamento  de  que  pro- 
ceda. 

Si  por  el  contrario,  las  mercade- 
rias  trasbordadas  se  salvaren  y  el 
buque  pereciere,  ninguna  respon- 
sabilidad  podrd  ezigirse  al  salva- 
mento. 

§  818.  Si  como  medida  necesaria 
para  cortar  un  incendio  en  puerto, 
rada,  ensenada  6  bahia,  se  acordase 
echar  a  pique  algun  buque,  esta 
perdida  serd  considerada  averia 
gruesa,  &  que  contribuirdn  los  bu- 
ques  salvados. 


SECT.  II. 

De  las  Abribadas  fokzosas. 

§  819.  Si  ol  capitan,  durante  la 
navegacion,  creyere  que  el  buque 
no  puedecontinuar  el  yiaje  al  puerto 
de  su  destino  por  falta  de  viveres, 
temor  fundado  de  embargo,  cor- 
sarios  6  piratas,  6  por  cualquier 
accidente  de  mar  que  lo  inhabilite 
para  navegar,  reunira  k  los  oficiales, 
citara  d  los  interesados  en  la  carga 
que  se  hallaren  presentes  y  que 
pueden  asistir  d  junta  sin  derecho 
d  Totar ;  y  si  examinadas  las  cir- 
cunstancias  del  caso  se  considcrase 
fundado  el  motivo,  se  acordard  la 
arribada  al  puerto  mas  proximo  y 


§  817.  If  in  lightening  the  ship 
on  account  of  bad  weather  to  faci- 
litate her  entry  into  a  port  or  road- 
stead, some  part  of  the  cargo  is  put 
on  boats  or  lighters  and  is  lost,  the 
owner  of  this  portion  has  a  right  to 
compensation  in  general  average; 
the  amount  to  be  divided  over  the 
whole  ship  and  the  cargo  it  came 
from. 


If,  on  the  other  hand,  the  goods 
transhipped  are  saved  and  the  ship 
itself  lost,  no  responsibility  falls  on 
the  goods  saved. 


§  818.  If  as  a  necessary  measure 
to  cut  off  a  fire  which  has  broken 
out  in  a  port,  roadstead,  gulf,  or 
bay,  it  is  agreed  to  scuttle  a  vessel, 
this  loss  is  to  be  considered  as 
general  average,  to  which  the  ves- 
sels saved  must  contribute. 


SECT.  II. 

Of  puttin'g  ikto  a  Port  of  Eefuge. 

§  819.  If  in  the  course  of  the 
voyage  the  captain  finds  he  cannot 
continue  it  to  the  port  of  destina- 
tion for  want  of  victuals,  or  well- 
grounded  apprehension  of  embargo, 
corsairs,  or  pirates,  or  from  any 
sea  disaster  which  unfits  the  ship 
for  sailing  on,  he  must  call  together 
his  officers  and  summon  any  parties 
interested  in  the  cargo  who  may 
be  on  board,  who  may  assist  at  the 
meeting  but  not  vote ;  and  if  on 
examination  of  the  circumstances 
the  reason  should  be  found  valid, 
the    putting    in  shall    be  agreed 
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conveniente,  levantando  y  exten- 
diendo  en  el  libro  de  navegacion  la 
oportuna  acta,  que  firmaran  todos. 

El  capitan  tendra  voto  de  calidad, 
y  los  interesados  en  la  carga  podran 
hacer  las  reclamaciones  y  protestas 
que  estimen  oportunas,  las  cuales 
se  insertaran  en  el  acta  para  que 
las  utilicen  ccmo  vieren  convenirles. 

§  820.  La  arribada  no  se  repu- 
tard  legitima  en  los  casos  siguien- 
tes: — 

1°.  Si  la  falta  de  viveres  proce- 
diere  de  no  haberse  hecho  el  avitu- 
allamiento  necesario  para  el  viaje 
Begun  uso  y  costumbre,  6  si  se  hubi- 
eren  inutilizado  6  perdido  por  mala 
colocacion  6  descuido  en  su  custodia. 

2°.  Si  el  riesgo  de  eneraigos,  cor- 
sarios  6  piratas  no  hubiere  sido  bien 
conocido,  manifiesto  y  f  undado  en 
bechos  positivos  y  justificables. 


3°.  Si  el  desperfecto  del  buque 
proviniere  de  no  haberlo  reparado, 
pertrechado,  equipado  y  dispuesto 
conyenientemente  para  el  viaje,  6  de 
alguna  disposicion  desacertada  del 
capitan. 

4°.  Siempre  que  bubiere  en  el 
becbo  causa  de  la  averia,  malicia, 
negbgencia,  imprevision,  6  imperi- 
cia  del  capitan. 

§  821.  Los  gastos  de  la  arribada 
forzosa  serdn  siempre  de  cuenta 
del  nayiero  6  fletante;  pero  dstos 
no  serdn  responsables  de  los  per- 
juicios  que  puedan  segulrse  d  los 


upon,  to  tbe  nearest  and  most  con- 
venient port,  and  a  report  of  tbe 
same,  signed  by  all,  will  be  entered 
in  tbe  log-book. 

Tbe  captain  gives  tbe  casting 
vote,  and  parties  interested  in  the 
cargo  may  enter  their  protests  an<l 
demands  as  they  see  fit,  to  be  in- 
serted in  the  report,  to  be  made  .use 
of  as  may  be  convenient. 

§  820.  Putting  in  is  not  con- 
sidered legitimate  in  the  following 
cases: — 

1.  If  the  want  of  victuals  pro- 
ceeds from  not  having  had  a  proper 
supply  for  the  voyage,  according  to 
use  and  custom,  or  if  it  has  been 
wasted  or  lost  by  bad  packing  or 
carelessness  in  keeping. 

2.  If  the  risk  of  enemies,  cor- 
sairs, or  pirates  has  not  been  a 
well- ascertained  one,  manifest  and 
founded  on  positive  and  justifica- 
tory acts. 

3.  If  the  deficiencies  of  the  ship 
proceed  from  not  being  properly 
repaired,  provisioned,  fitted  out,  or 
arranged  suitably  for  the  voyage, 
or  from  any  error  on  the  captain's 
part. 

4.  If  in  the  act  causing  the  aver- 
age there  was  any  malice,  negli- 
gence, thoughtlessness,  or  unskil- 
f  ulness  on  the  captain's  part. 

§  821.  The  expenses  of  the  putting 
into  a  port  of  refuge  are  always  to 
the  shipowner's  or  lessor's  account; 
but  he  is  not  responsible  for  any 
detriment  which  may  happen  to  the 
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cargadores  por  consecuencia  de  la 
arribada,  siempre  que  ^sta  hubiere 
Bido  legitima. 

En  caso  contrario  seraa  respon- 
sables  mancomimadamente  el  na- 
viero  y  el  capitan. 

§  822.  &i  para  hacer  reparaciones 
en  el  buque,  6  porque  hubiere  pe- 
ligro  de  que  la  carga  sufriera  averia, 
f  uese  necesario  proceder  a  la  des- 
carga,  el  capitan  debera  pedir  al 
juez  6  tribunal  corapetente  autori- 
zacion  para  el  alijo  y  llevarlo  a  cabo 
con  conocimiento  del  interesado  6 
representante  de  la  carga  si  lo 
hubiere. 

En  puerto  extranjero  correspon- 
dera  dar  la  autoridad  al  consul 
espanol  donde  le  haya. 

En  el  primer  caso  seran  los  gastos 
de  cuenta  del  naviero,  y  en  el 
segundo  correrdn  d  cargo  de  los 
dueiios  de  las  mercaderias  en  cuyo 
beneficio  se  hizo  la  operacion. 

Si  la  descarga  se  verificara  por 
ambas  causas,  los  gastos  se  distri- 
buiran  proporcionalmente  entre  el 
valor  del  buque  y  el  del  carga- 
monto. 

§  823.  La  custodia  y  conservacion 
del  cargaraentodesembarcado  estard 
d  cargo  del  capitan,  que  respondera 
de  el  a  no  mediar  fuerza  mayoir. 


§  824.  Si  apareciere  averiado  todo 
el  cargamento    6    parte  de   el,   6 


shippers  in  consequence  of  the 
putting  in,  provided  that  this  was 
legitimate  (r). 

If  otherwise,  the  shipowner  and 
the  captain  are  jointly  responsible. 


§  822.  If  in  order  to  repair  the 
ship,  or  because  there  was  reason 
to  fear  that  the  cargo  might  have 
sustained  damage,  it  is  thought 
necessary  to  discharge  it,  the  cap- 
tain must  obtain  a  permit  from  the 
proper  court  for  that  purpose,  and 
conduct  it  with  the  cognizance  of 
any  agent  or  party  interested  in  the 
cargo  that  may  be  on  the  spot. 

In  a  foreign  port  the  Spanish 
consul  must  authorize  the  proceed- 
ing. 

In  the  first  case  the  expenses  are 
at  the  shipowner's  charge,  and  in 
the  second  at  that  of  the  owners  of 
the  goods  for  whose  benefit  the 
measure  is  taken. 

If  the  discharge  is  certified  to  be 
for  both  reasons,  the  expenses  are 
to  be  divided  in  proportion  between 
the  value  of  ship  and  cargo. 


§  823.  The  custody  and  care  of  the 
discharged  cargo  falls  on  the  cap- 
tain, who  is  responsible  for  it, 
excepting  for  cases  of  force  ma* 
jeure  («). 

§  824.  If  the  whole  or  part  of  the 
cargo  seems  damaged,  or  there  is 


(r)  The  costs  of  putting  into  a  post  of  refuge  are  in  practice  treated  as  general 
average  if  the  damage  which  necessitated  the  bearing  up  were  itself  general  average. 
It  is  to  be  regretted  that  the  new  Code  has  not  legalized  this  practice,  and  drawn  the 
law  in  conformity  with  Rules  VII.  and  VIII.,  York- Antwerp. 

(ft)  This  is  a  new  regulation. 

L.  O  O 


562 


APPENDIX  M. 


hubiere  peligro  inminente  de  que 
averiase,  podra  el  capitan  pedir  al 
juez  6  tribunal  oompetente  6  al  con- 
sul, en  8u  caso,  la  venta  del  todo  6 
parte  de  aquel,  j  el  que  de  esto 
deba  conocer  autorizarla,  previo 
reconocimiento  y  declaracion  de 
peritos,  anuncios  y  demas  forma - 
lidades  del  caso,  y  anotacion  en  el 
libro,  conforme  se  previene  en  el 
art.  624. 

El  capitan  justificard  en  su  caso 
lalegalidad  de  su  proceder,  so  pena 
de  responder  al  cargador  del  precio 
que  habrian  alcanzado  las  merca- 
derias  llegaudo  en  buen  estado  al 
puerto  de  su  destino. 


§  825.  El  capitan  responderd  de 
Ids  perjuicios  que  cause  su  dila- 
cion,  si  cesando  el  motivo  que  di6 
lugar  &  la-  arribada  f  orzosa  no  con- 
tinuase  el  viaje. 

Si  el  motivo  de  la  arribada  hu- 
biere sido  el  temor  de  enemigos, 
corsarios  6  piratas,  precederdn  d  la 
salida  deliberaeion  y  acuerdo  en 
junta  de  oficiales  del  buque  6  in- 
teresados  en  la  carga  que  se  hallaren 
presentes,  en  conformidad  con  lo 
dispuesto  en  el  art.  819. 


TIT.  V.    SECT.  I. 

De  la  JusTiFicAaoN  y  Liquidacion 

DE  LAS  AVERIAS. 

§  846.  Los  interesados  en  la  jus- 
tificacion  y  liquidacion  de  las  ave- 
rias  podran  convenirse  y  obligarse 
mutuamonte  en  cualquier  tienipo 
acerca  do  la  responsabilidad,  liqui- 
dacion y  pago  de  ellas. 


imminent  risk  of  its  being  spoiled, 
the  captain  may  request  a  permit 
of  sale  of  the  whole  or  part,  from  the 
judge  or  the  proper  court  or  the 
consul,  who  upon  this  will  autho- 
rize it,  after  a  survey  and  de- 
claration of  experts,  advertisements, 
and  other  due  formalities,  and 
having  it  registered  as  provided  in 
§624. 

The  captain  must  justify  the , 
legality  of  his  proceeding  under 
pain  of  being  responsible  to  the 
shipper  for  the  difference  of  price 
which  the  goods  would  have  fetched 
had  they  reached  the  port  of  desti- 
nation in  safety. 

§  825.  The  captain  will  be  held 
responsible  for  any  harm  caused  by 
his  delay,  if  he  does  not  continue 
the  voyage  as  soon  as  the  reason 
for  his  putting  in  ceases  to  exist. 

If  such  reason  was  the  fear  of 
enemies,  corsairs,  or  pirates,  he 
must,  before  leaving  the  port,  call 
a  council  of  his  officers  and  of  those 
interested  in  the  cargo  who  may  bo 
on  the  spot,  agreeably  to  §  819. 


TIT.  V.    SECT.  I. 

Of  the  Justification  and  Liqui- 
dation OF  Averages. 

§  846.  The  parties  interested  in 
the  justification  and  liquidation  of 
the  average  may  meet  and  bind 
themselves  mutually  to  a  certain 
time,  as  to  the  responsibility,  liqui- 
dation, and  payment  thereof. 
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A  falta  de  convenios,  so  observa- 
ran  las  roglas  siguientes  : — 

1'.  La  justificacion  de  la  averia 
S9  verificara  en  el  puerto  donde  se 
hagan  las  reparaciones,  si  fueren 
necesarias,  6  en  el  de  descarga. 

2'.  La  liquidacion  se  hard  en  el 
puerto  de  descarga  si  fuere  espanol. 


3*.  Si  la  ayeria  hubiere  oeurrido 
fuera  de  las  aguas  jurisdiccionales 
de  Espaiia,  6  se  bubiere  vendido  la 
carga  en  puerto  extranjero  por  ar- 
ribada  forzosa,  se  hard  la  liquida- 
cion en  el  puerto  de  orribada. 

4'.  Si  la  averfa  hubiese  oeurrido 
eerca  del  puerto  del  destino,  de 
modo  que  se  pueda  arribar  d  dicho 
puerto,  en  61*  se  practicardn  las 
operaciones  de  que  tratan  los  nu- 
meros  1°  y  2°. 

§  847.  Tanto  en  el  caso  de  ha- 
cerse  la  liquidacion  de  las  averias 
privadamente  en  virtud  de  lo  con- 
venido,  como  en  el  de  intervenir  la 
autoridad  judicial  d  peticion  de  cual- 
quiera  de  los  interesados  no  con- 
formes,  todos  seran  citados  y  oidos 
si  no  hubieren  renunciado  d  ello. 

Cuando  no  se  hallaren  presentes 
6  no  tuvieren  legitimorepresentante, 
se  hard  la  liquidacion  por  el  consul 
en  puerto  extranjero,  y  donde  no  lo 
hubiere,  x)or  el  juez  6  tribunal  com- 
petente,  segun  las  leyes  del  pais,  y 
por  cuenta  de  quien  corresponda. 

Cuando  el  representante  sea  per- 
sona conocida  en  el  lugar  donde  se 
haga  la  liquidacion,  se  admitird  y 

o  o 


Failing  such  agreements,  the  fol- 
lowing rules  hold  good  : — 

1.  The  justification  of  the  aver- 
age is  to  be  certified  at  the  port 
where  repairs  are  made  if  they  were 
necessary,  or  at  that  of  discharge. 

2.  The  liquidation  to  be  made  at 
the  port  of  discharge  if  a  Spanish 
one. 

3.  If  the  average  has  occurred 
outside  the  jurisdiction  of  Spain,  or 
the  cargo  been  sold  at  a  port  of 
refuge  in  some  foreign  country,  the 
liquidation  to  be  made  at  that  port 
of  refuge. 

4.  If  the  average  occurred  near 
the  port  of  destination,  so  that  the 
ship  could  put  into  that  port,  then 
the  measures  spoken  of  in  Nos.  1 
and  2  come  into  force. 


§  847.  Both  in  the  case  of  the 
affair  being  privately  adjusted  by 
agreement,  or  of  the  judicial  autho- 
rity intervening  at  the  request  of 
some  dissentient  party  interested, 
every  one  must  be  summoned  and 
heard  unless  they  have  renounced. 

If  there  are  no  parties  present, 
and  no  lawful  agent,  the  liquida- 
tion must  be  drawn  up  by  the 
consul  in  a  foreign  port,  or  else  by 
the  judge  of  the  proper  tribunal, 
according  to  the  laws  of  the  country, 
and  on  Srccount  of  whom  it  may 
concern. 

If  the  agent  be  a  person  well 
known  at  the  place  where  the  liqui- 
dation is  made,  he  is  to  be  received, 
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producird  efecto  legal  sa  inteiren-  j  and  his  inteiTention  admitted  as 


cion,  aonque  solo  este  autorizado     lawful,  althougli  he  be  only  autho- 


§  850.  Si  por  oonsecueiicia  de 
uno  6  varios  accidentes  de  mar 
ocurrieren  en  un  mismo  yiaje 
arerias  simples  y  gruesas  del 
buque,  del  cargamento  6  de  ambos, 
se  deteiminardii  con  separacion  los 
gastos  y  danos  pertenecientes  a 
cada  averfa  en  el  puerto  donde  se 
hagan  las  reparaciones,  6  se  des- 
carguen,  vendan  6  beneficien  las 
mercadorias. 

Al  efecto  los  capitanes  estardn 
obligados  d  exigir  de  los  peritos 
tasadores  y  de  los  maestros  que 
ejecuten  las  reparaciones,  asf  como 
de  los  que  tasen  6  intervengan  en 
la  descarga,  saneamiento,  venta  6 
beneficio  de  las  mercaderfas,  que 
en  sus  tasaciones  6  presupuestos  y 


I>or  carta  del  nariero,  del  cargador 
6  del  asegorador. 

§  848.  Las  demandas  sobre 
arerias  no  serdn  admisibles  si  no 
excedieren  del  5  jwr  100  del  in- 
terns que  el  demandante  tenga  en 
el  buque  6  en  el  cargamento  siendo 
gruesas,  y  del  1  i>or  100  del  efecto 
ayeriado  si  fueren  simples,  deduci- 
6ndose  en  ambos  casos  los  gastos  de 
tasadon,  salvo  pacto  en  contrario. 

§  849.  Los  danos,  ayerfas,  pre- 
stamos  i  la  gruesa  y  sus  premios, 
y  cualesquiera  otras  perdidas,  no 
deyengaran  interes  de  demora  sino 
pasado  el  plazo  de  tres  dias,  d 
contar  desde  el  en  que  la  liqui- 
dacion  haya  sido  terminado  y 
comunicada  &  los  interesados  en  el 
buque,  en  la  carga,  6  en  ambas 
cosas  d  la  yez. 


rized  by  letter  of  shipowner,  ship- 
per, or  underwriter. 

§  848.  No  demand  for  average  is 
admissible,  unless  it  exceeds  5  per 
cent,  of  the  interest  which  the  party 
claiming  has  in  the  ship  or  cargo 
as  to  general  average,  or  1  per 
cent,  of  the  property  damag^  as 
to  particidar  average,  unless  other- 
wise agreed. 


§  849.  Damages,  losses,  bottomry 
loans  and  premiums,  and  any  other 
losses,  do  not  begin  to  have  interest 
for  delay,  till  three  days  have 
passed  after  the  liquidation  is 
finished  and  communicated  to  the 
parties  interested  in  ship,  or  cargo, 
or  both  together. 


§  850.  If,  in  consequence  of  one 
or  more  disasters  at  sea,  there  have 
occurred  in  the  same  voyage  both 
general  and  particular  averages  to 
ship  or  cargo,  or  both,  the  expenses 
and  damages  belonging  to  each 
must  be  settled  at  the  port  where 
the  repairs  are  effected,  or  the 
goods  discharged,  sold,  or  recon- 
ditioned. 

The  captains  must  exact  from  the 
experts  who  survey  and  from  the 
master  shipwrights  who  repair,  and 
from  those  who  superintend  and 
appraise  at  the  discharge,  repair, 
sale,  or  reconditioning  of  the  goods, 
that  they  in  all  their  estimates 
and  reports  and  accounts  should 
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cuentas  pongan  con  toda  exactitud 
J  separacion  los  danos  y  gastos 
pertonecientes  a  cada  ayeria,  y  en 
los  de  cada  averia  los  correspon- 
dientes  al  buque  y  al  cargamento, 
expresando  tambien  con  separacion 
si  hay  6  no  danos  que  procedan  de 
Ticio  propio  de  la  cosa  y  no  de  ac- 
cidente  de  mar ;  y  en  el  caso  de  que 
hubiere  gastos  comunes  a  las  dife- 
rentes  averias  y  al  buque  y  su  carga, 
Be  debera  calcular  lo  que  corres- 
ponda  per  cada  concepto  y  expresar- 
lo  distintamente. 


SECT,  11. 

Pe  la  Liquidacion  de  las  Ayebias 

Gbtjesas. 

§  851.  A  instancia  del  capitan  se 
procedera  priyadamente,  mediante 
el  acuerdo  de  todos  los  interesados, 
al  arreglo,  liquidacion  y  distribu- 
cion  de  las  ayerfas  gruesas. 

A  este  efecto,  dentro  de  las  cua- 
renta  y  ocho  boras  siguientes  d  la 
llegada  del  buque  al  puerto  el  capi- 
tan conyocard  d  todos  los  intere- 
sados  para  que  resuelyan  si  el  arreglo 
()  liquidacion  de  las  ayerias  gruesas 
habra  de  bacerse  por  peritos  y  liqui- 
dadores  nombradospor  ellosmismos, 
en  cuyo  caso  se  hard  asi,  habiendo 
conf ormidad  entre  los  interesados. 

No  siendo  la  ayenencia  posible, 
el  capitan  acudird  al  tribunal  com- 
petente,  que  lo  sera  el  del  puerto 
donde  hayan  de  practicarse  aquellas 
diligencias  conforme  d  las  disposi- 
ciones  de  este  Codigo,  6  al  consul 
de  Espana,  si  lo  hubiese,  y  si  no  d 
la  autoridad  local  cuando  hayan  de 
yerificarse  en  puerto  extranjero. 


separate  carefully  the  damage  and 
loss  belonging  to  each  ayerage,  and 
in  each  what  belongs  to  ship  and 
what  to  cargo,  and  also  distinguish 
between  what  has  been  the  result 
of  rice  propre,  and  not  of  sea- 
accident  ;  and  should  there  be  ex- 
penses common  to  the  different 
ayerages  and  to  ship  and  cargo, 
they  must  calculate  what  belongs 
to  each  and  detail  it  exactly. 


SECT.  II. 

Of  the  Liquidation  of  Gei^ebal 
Ayebage. 

§  851.  At  the  instance  of  the 
captain  the  adjustment,  liquidation, 
and  distribution  of  the  general 
ayerage  will  be  drawn  up  privately 
with  the  consent  of  all  parties  in- 
terested. 

For  this  end,  within  four-and- 
twenty  hours  of  the  arrival  of  the 
ship  into  port,  the  captain  must 
request  all  parties  interested  to 
settle  if  they  will  agree  to  have  the 
liquidation  drawn  up  by  experts 
and  adjusters  nominated  amongst 
themselves,  in  which  case  so  it  shall 
be  done  if  the  parties  interested  are 
agreed. 

If  no  agreement  is  possible,  the 
captain  must  have  recourse  to  the 
proper  court  for  such  affairs  accord- 
ing to  the  arrangement  of  this  Code, 
or  to  the  consul,  if  there  be  one,  or 
if  not  to  the  local  authority  if  it  be 
in  a  foreign  port. 
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§  852.  Si  el  capitan  no  cumpliere 
con  lo  dispuesto  en  ol  articiilo  an- 
terior,  el  naviero  6  los  cargodores 
redamardn  la  liquidacion,  sin  per- 
juicio  do  la  accion  que  les  corres- 
ponda  para  pedirle  indemnizacion. 


§  863.  Nombrados  los  peritos  por 
los  interesados  6  por  el  tribunal, 
procederdn,  previa  la  aceptacion, 
al  reconocimiento  del  buquo  y  de 
las  reparacionos  que  necesito  y  a 
la  tasacion  desuimporto,  distingui- 
endo  estas  perdidas  y  daiios  de  los 
que  provengan  de  vicio  propio  de 
las  cosas. 

Tambien  declararan  los  peritos 
si  pueden  ejecutarso  las  repara- 
ciones  desde  luego,  6  si  cs  necesario 
desoargar  el  buque  para  reconocerlo 
y  repararlo. 

Bespecto  d  las  mereaderias,  si  la 
averia  f  uere  perceptible  a  la  simple 
vista,  deberd  vorificarse  su  recoDO- 
cimiento  antes  do  entrogarlas.  No 
apareciendo  d  la  vista  al  tierapo  de 
la  descarga,  podra  hacerse  despues 
de  su  entrega,  siempre  que  se  veri- 
fique  dentro  de  las  cuarenta  y  ocho 
horas  de  la  descarga  y  sin  perjuicio 
de  las  domas  pruebas  que  estimen 
conveniente  los  peritos. 


§  854.  La  evaluacion  do  los  ob- 
jetcs  que  bayan  de  contribuir  d  la 
averia  gruesa,  y  la  de  los  que  con- 
stituyen  la  averia,  se  sujetard  d  las 
reglas  siguientes : 

1*.  Las  mercaderias  salvadas  que 
hayan  de  contribuir  al  pago  de  la 
averia  gruesa  se  valuardn  al  precio 
corriente  en  el  puerto  de  descarga, 


§  852.  If  the  captain  does  not 
comply  with  the  regulations  of  the 
previous  article,  the  shipowner  or 
the  shippers  can  demand  the  liqui- 
dation without  prejudice  to  their 
right  to  claim  indemnification. 


§  853.  The  experts  who  are  nomi- 
nated by  the  .parties  concerned,  or 
by  the  court,  shall  proceed,  after 
accepting  the  charge,  to  survey  the 
vessel  and  the  repairs  required,  and 
to  estimate  the  amount,  distinguish- 
ing those  losses  and  damages  which 
proceed  from  the  inherent  defect 
{vice  propre)  of  the  things. 

The  experts  shall  also  state  if  the 
repairs  can  be  effected  as  she  is,  or 
if  it  will  be  needful  to  dischargo 
the  ship  in  order  to  survey  and 
repair  her. 

With  respect  to  the  merchandise, 
if  the  damage  is  evident,  it  should 
be  surveyed  before  delivering  it. 
If  there  is  nothing  to  be  seen  at 
the  time  of  discharge,  it  may  be 
surveyed  after,  but  this  must  be 
certified  within  forty- eight  hours 
after  the  discharge,  and  without 
prejudice  to  other  proofs  which  the 
experts  may  think  fit. 


§  854.  The  valuation  of  things 
which  have  to  contribute  in  general 
average,  and  of  those  which  con- 
stitute the  average,  is  subject  to  the 
following  rules : 

1.  The  goods  saved  which  have 
to  contribute  to  pay  the  general 
average,  are  to  be  valued  at  the 
price  current  at  the  port  of  dis- 
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deducidos  fletes,  derechos  de  adu- 
anas  y  gastos  de  desembarque, 
Begun  lo  que  aparezca  de  la  in- 
Bpeccion  material  de  las  mismas, 
prescindiondo  de  lo  quo  resulte  de 
lo8  conocimientos,  salvo  pacto  en 
contrario. 

2*.  Si  hubiere  de  hacerse  la  liqui- 
dacion  en  el  puerto  de  salida,  el 
valor  de  las  mercaderias  cargadas 
se  fijara  por  el  precio  de  compra 
con  los  gastos  hasta  ponerlas  i 
bordo,  ezcluido  el  premio  del  se- 
guro. 

3'.  Si  las  mercaderias  estuvieren 
averiadas,  se  apreciardn  por  su 
valor  real. 

4*.  Si  el  via  jo  se  hubiere  inter- 
rumpidoy  las  mercaderias  se  hu- 
bieren  vendido  en  el  extranjero  y 
la  averia  no  pudiero  regularso,  se 
tomara  por  capital  contribuyente 
el  valor  de  las  mercaderias  en  el 
puerto  de  arribada  6  el  producto 
liquido  obtenido  en  su  venta. 

5*.  Las  mercaderfas  perdidas  que 
constituyeren  la  averia  gruesa  se 
a^  reciaran  por  el  valor  que  tengan 
las  do  su  claso  en  el  puerto  de  dos- 
carga,  con  tal  que  consten  en  los 
conocimientos  sus  especies  y  cali- 
dades;  y  no  constando,  so  estara 
a  lo  que  resulto  de  las  facturas  do 
compra  expedidas  en  el  puorto  de 
embarquo,  aumontando  a  su  importe 
los  gastos  y  fletes  causados  poste- 
riormente. 

6*.  Los  palos  cortados,  las  velas, 
cables  y  demas  aparcjos  del  buque 
inutilizados  con  el   objeto  de  sal- 


charge,  deducting  freight,  also  cus- 
toms duties  and  unloading  charges, 
according  to  their  appearance  under 
inspection,  deducting  from  the  total 
in  the  bill  of  lading,  unless  there 
was  an  agreement  to  the  contrary. 


2.  If  the  liquidation  is  to  be 
made  at  the  port  of  exit,  the  value 
of  the  goods  loaded  is  to  be  fixed  at 
the  price  of  purchase  with  the  cost 
of  putting  on  board,  exclusive  of 
the  premium  of  insurance. 


3.  If  the  goods  are  damaged 
they  are  to  be  taken  at  their  actual 
value. 

4.  If  the  voyage  is  interrupted, 
the  goods  sold  at  a  foreign  port, 
and  the  average  cannot  be  adjusted, 
there  must  be  taken  as  contributory 
capital  the  value  of  the  goods  at 
the  port  of  refuge  or  the  not  pro 
ceeds  of  their  sale. 


5.  The  goods  lost  wliich  consti- 
tute the  general  average  are  to  be 
valued  at  the  price  such  goods  would 
have  at  the  port  of  discharge,  hav- 
ing reference  to  the  species  and 
quality  shown  by  the  bills  of 
lading  ;  and  if  this  cannot  be  done, 
they  must  be  taken  at  their  invoice 
cost  with  shipment  at  the  port  of 
loading,  adding  the  charges  and 
freight  subsequently  incurred. 


6.  Masts  cut  away,  sails,  cables, 
and  other  apparel  destroyed  to  save 
the  ship  shall  be  valued  at  the  price 
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varlo,  se  apreciaran  eeg^n  el  valor 
corriente,  descontando  una  tercera 
parte  por  dif erencia  de  nuevo  a  viejo. 
Esta  rebaja  no  se  hara  en  las 
anclas  y  cadenas. 

7\  £1  buquG  Be  tasara  por  su 
valor  real  en  el  estado  en  que  se 
eneuentre. 

8*.  Los  fletes  representaran  el 
50  por  100  como  capital  eontribu- 
yente. 

§  855.  Las  mercaderias  cargadas 
en  el  combos  del  buque  contribuiran 
a  la  averfa  gruesa  si  se  salvaren ; 
pero  no  daran  derecbo  d  indemni- 
zacion  si  se  perdieren,  habiendo 
sido  arrojadas  al  mar  por  salva- 
mento  comun,  salvo  euando  en  la 
navegacion  de  cabotaje  permitieren 
las  ordenanzas  marftimas  su  carga 
en  esa  forma. 

Lo  mismo  sucederd  con  las  que 
existan  i  bordo  y  no  consten  com- 
prendidas  en  los  conocimientos  6 
inventarios,  segun  los  casos. 

En  todo  case  el  fletante  y  el  capi- 
iin  responderdn  4  los  cargadores 
de  los  perjuicios  de  la  echazon,  si 
la  oolocacion  en  el  combes  se  hubi- 
ere  hecho  sin  consentimiento  de 
estos. 

§  856.  No  contribuirdn  d  la  averia 
g^esa  las  municiones  de  boca  y 


current,  deducting   one    third  for 
difference  between  new  and  old(/). 

This  rebate  is  not  made  on  an- 
chors and  chains. 

7.  The  ship  shall  be  valued  at 
her  actual  value  in  the  state  in  which 
she  is  found. 

8.  The  freights  shall  be  taken  at 
50  per  cent,  as  contributory  capi- 
tal (m). 

§  855.  Goods  loaded  on  deck  shall 
contribute  to  the  general  average  if 
saved ;  but  they  have  no  right  to 
compensation  if  lost  when  thrown 
overboard  for  the  common  safety, 
except  when  in  the  coasting  trade 
the  maritime  laws  allow  cargo  to  be 
thus  carried. 


The  same  is  the  case  with  arti- 
cles carried  on  board  but  not  men- 
tioned in  the  bills  of  lading  or 
inventory,  according  to  what  they 
they  are. 

In  all  cases  the  shipowner  and 
the  captain  will  be  respons\J)le  to 
the  shippers  for  damages  caused  by 
the  jettison  if  the  loading  on  deck 
was  done  without  their  consent. 


§  856.  Victuals  and  ammunition 
carried  on  board  do  not  contribute 


(Q  This  is  a  new  role.  The  old  Code  ran  thus: — ''Masts  cut  away,  cables,  and 
other  apparel  de8t2X)yed  to  save  the  ship,  are  to  be  appraised  on  what  they  were  worth 
at  the  time  of  the  average,  aocordiog  to  the  degree  of  their  wear." 

(«)  The  old  Code  ran  thus: — "Art.  956.  As  accessory  value  for  the  ship  shall  be 
brought  into  contribution  the  amount  of  the  freight  earned  on  the  voyage,  after 
deducting  the  wages  of  the  captain  and  crew."  The  rule  of  the  new  Code  legalizes 
the  practice  that  existed  of  taking  the  freight  at  half  its  gross  amount. 
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gnerra  que  lleve  ol  buque,  ni  las 
ropas  ni  vestidos  de  uso  do  su 
capitan,  oficiales  y  tripulacioti. 

Tambi^n  quedaran  exceptuados 
las  ropas  y  vestidos  de  uso  de  los 
cargadores,  sobrecargos  y  pasajeros 
que  al  tiempo  do  la  echazon  se 
encuentren  a  bordo. 

Los  efectos  arrojados  tampoco 
contribuiran  al  page  de  las  averias 
gruesas  que  ocurran  a  las  merca- 
derfas  salvadas  en  riesgo  diferente 
y  posterior. 

§  857.  Terminada  por  los  peritos 
la  Taluacion  do  los  efectos  salvados 
y  de  los  perdidos  que  constituyan 
la  averia  gruesa,  hechas  las  repa- 
raciones  del  buque,  si  bubiere  lugar 
i  ello,  y  aprobadas  en  este  case 
las  cuentas  de  las  mismas  por  los 
interesados  6  por  el  juez  6  tribunal, 
pasara  el  expediente  fntegro  al 
liquidador  nombrado  para  que  pro- 
ceda  i  la  distribueion  de  la  averfa. 


§  858.  Pai^  verificar  la  liquida- 
tion examinara  el  liquidador  la 
protesta  del  capitan,  comprobdn- 
dola,'  si  f  uere  necesario,  con  el  libro 
de  naveg^cion,  y  todos  los  contratos 
que  hubieren  mediado  entre  los 
interesados  en  la  averia,  las  tasa- 
ciones,  reconocimientos  periciales  y 
cuentas  de  reparaciones  hechas.  Si 
por  resultado  de  este  examen  ha- 
Hare  en  el  procedimiento  algun 
defecto  que  pueda  lastimar  los  de- 
rechos  de  los  interesados  6  afectar 
la  responsabilidad  del  capitan, 
Uamard  sobre  ello  la  atencion  para 
que  se  Rubsane,  siendo  posible,  y 
en  otro  case  lo  consignara  en  los 
preliminares  de  la  liquidacion. 


in  general  average,  nor  wearing 
apparel  nor  clothes  worn  by  the 
captain,  officers,  or  crew. 

Also  are  excepted  the  apparel 
and  clothes  worn  by  shippers,  super- 
cargoes, and  passengers  on  board  at 
the  time  of  the  jettison. 

Neither  do  things  jettisoned  con- 
tribute to  pay  in  general  averages 
occurring  to  goods  saved  in  a  dif- 
ferent and  later  peril. 


§  857.  When  the  experts  have 
concluded  their  survey  of  the  goods 
saved  and  of  the  losses  making  up 
the  general  average,  and  the  ship 
is  repaired,  if  need  be,  and  in  this 
case  if  the  accounts  of  the  same 
have  been  approved  by  those  in- 
terested or  by  the  judge  or  court, 
the  whole  deeds  must  be  handed 
over  to  the  adjuster  nominated  that 
he  may  proceed  to  distribute  the 
average. 

§  858.  In  order  to  certify  the 
adjustment  the  adjuster  must 
examine  the  captain's  protest,  com- 
paring it  if  need  be  with  the  log- 
book, and  all  the  agreements  made 
between  any  parties  interested,  the 
valuations,  surveys,  and  accounts  of 
the  repairs  If  he  finds  any  defect 
which  may  concern  the  parties  in- 
terested or  affect  the  captain's  re- 
sponsibility, he  will  call  attention 
to  have  it  explained  if  possible,  or 
otherwise  will  note  it  down  in  the 
preamble  to  the  adjustment. 
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Enseguida  proocdera  a  la  distri- 
buc'ion  del  importo  de  la  ayeria, 
para  lo  cual  fi  jara : 

1**.  El  capital  contribuyente,  que 
determinara  por  el  importe  del  valor 
del  caxgamento,  conforme  i  las 
reglas  establecidas  en  el  §  854. 

2**.  El  del  buque  en  el  estado 
que  tenga,  Begun  la  deelaracion  de 
peritos. 

3<>.  El  50  por  100  del  importe 
del  flete,  rebajando  el  50  por  100 
restante  por  salarios  j  alimentos  de 
la  tripulacion. 

Determinada  la  suma  de  la 
averia  gruesa  conforme  a  lo  dis- 
puesto  en  esto  Codigo,  so  distri- 
buird  d  prorrata  entre  los  valores 
Uamados  H  oostearla. 

§  859.  Ix)s  aseguradores  del 
buque,  del  fleto  y  de  la  carga 
estar^n  obligados  a  pagar  por  la 
indemnizacion  do  la*averia  gruesa 
tanto  cuanto  se  exija  d  cada  uno  de 
eetos  objetos  respectivamente. 

§  860.  Si  no  obstante  la  echazon 
de  mercaderias,  rompimiento  de 
palos,  cuerdas  y  aparejos,  bo  per- 
diere  el  buque  corriendo  el  mismo 
riesgo,  no  habra  lugar  a  contribu- 
cion  alguna  por  averia  gruesa. 

Los  dueiios  de  los  ef ectos  salvados 
no  serdn  rosponsables  a  la  indemni- 
zacion de  los  arrojados  al  mar,  per- 
didos  6  deteriorados. 

§  861.  Si  despues  deliaberse  sal- 
vado  el  buque  del  riesgo  que  dio 


He  will  tben  proceed  to  distribute 
the  amount  of  the  average,  fixing 
as  follows : 

1 .  The  contributory  capital,  which 
he  will  fix  by  the  value  of  the  cargo 
according  to  the  rules  laid  down  in 
§854. 

2.  The  value  of  the  ship  in  the 
state  in  which  she  is  found  accord- 
ing to  the  experts'  report. 

3.  Fifty  per  cent,  of  the  value  of 
the  freight,  the  other  fifty  per  cent, 
being  deducted  for  wag^s  and  food 
of  the  crew. 

The  sum  total  of  the  general 
average,  being  fixed  according  to 
the  arrangements  of  this  Code,  is  to 
be  distributed  pro  raid  among  the 
values  which  have  to  meet  it. 

§  859.  The  underwriters  of  ship, 
freight,  and  cargo  shall  be  bound 
to  pay  for  compensation  in  general 
average  as  much  as  required  for 
each  one  of  these  objects  respec- 
tively. 

§  860.  If  notwithstanding  the 
jettison  of  goods,  breaking  of 
masts,  ropes,  and  tackle,  the  ship 
is  lost  in  the  same  peril,  there  is  no 
ground  for  any  contribution  in 
general  average. 

The  owners  of  the  effects  saved 
shall  not  be  responsible  for  making 
good  those  jettisoned,  lost,  or 
damaged. 

§  861 .  If  after  having  been  saved 
from  the  risk  which  gave  occasion 
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In  gar  a  la  echazon  se  perdiere  por 
otro  accidonte  ocurrido  durante  el 
viaje,  lo8  efectos  salvados  y  subsis- 
tentes  del  primer  riesgo  continuaran 
af ectos  a  la  contribueion  de  la  averf  a 
gruesa,  eegun  su  valor  en  el  estado 
en  que  se  encuentren,  deduciendo 
los  gp,sto8  hechos  para  bu  salva- 
mento. 

§  862.  Si  d  pesar  de  haberse  sal- 
vado  el  buque  y  la  carga  por  con- 
secuencia  del  corte  de  palos  6  de 
otro  dano  inferido  al  buque  delibe- 
radamente  con  aquel  objeto,  luego 
se  perdieren  6  f  ueren  robadas  las 
mercadorfas,  el  capitan  no  podra 
exigir  de  los  cargadores  6  consigna- 
tarios  que  contribuyan  a  la  indem- 
nizacion  de  la  aven'a,  oxcepto  si  la 
perdida  ocurriere  por  hecho  del 
mismo  dueno  6  consignatario. 

§  863.  Si  el  duefio  de  las  merca- 
derias  arrojadas  al  mar  las  recobrase 
despues  de  haber  recibido  la  in- 
demnizacion  de  averia  gruesa,  cstara 
obligado  d  devolver  al  capitan  y  d 
los  demds  interesados  en  el  carga- 
mento  la  cantidad  que  hubiere  per- 
cibido,  deduciendo  el  importe  del 
perjuicio  causado  por  la  echazon 
y  de  los  gastos  hechos  para  reco- 
brarlas. 

En  esto  caso^  la  cantidad  devuelta 
se  distribuird  entre  el  buque  y  los 
interesados  en  la  carga,  en  la  misma 
proporcion  con  que  hubieren  con- 
tribuido  al  pago  de  la  averfa. 

■ 

§  864.  Si  el  propietario  de  los 
efectos  arrojados  los  recobrare  sin 
baber  roclamado  indomnizacion,  no 
estara  obligado  a  contribuir  al  pago 
de  las  averfas  gruesas  que  hubieren 


to  the  jettison,  the  vessel  should  be 
lost  in  another  accident  during  the 
voyage,  the  goods  saved  and  remain- 
ing after  the  first  peril  are  liable 
to  the  contribution  in  general  aver- 
age, according  to  their  value  in 
the  state  in  which  they  were  found, 
deducting  salvage  expenses. 


§  862.  If,  notwithstanding  that 
ship  and  cargo  have  been  saved  in 
consequence  of  cutting  away  masts 
or  other  damage  inflicted  delibe- 
rately on  the  ship  with  that  object, 
the  goods  are  afterwards  lost  or 
carried  away,  the  captain  cannot 
claim  from  the  shippers  or  con- 
signees that  they  should  contribute 
to  average  compensation,  unless  the 
loss  was  occasioned  by  the  act  of 
the  said  owner  or  consignee. 

§  863.  If  the  owner  of  goods  jet- 
tisoned should  recover  them  after 
having  received  compensation  in 
general  average,  ho  must  restore  to 
the  captain  and  other  parties  con- 
cerned the  amount  he  has  received, 
deducting  the  value  of  the  damage 
caused  by  the  jettison,  and  the  sal- 
vage charges. 


In  this  case,  the  amount  returned 
must  be  divided  between  the  ship 
and  those  interested  in  the  cargo, 
in  the  proportion  in  which  they  have 
contributed  to  the  average. 

§  864.  If  the  owner  of  goods 
which  have  been  jettisoned  should 
recover  them,  without  having 
claimed  compensation,  he  is  not 
bound  to    contribute    to    general 
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ocurrido  al  resto  del  cargamento 
despues  de  la  echazoD. 


§  865.  El  repartimiento  de  la 
ayerfa  gruesa  no  teudrd  fuerza 
ejecutiva  hasta  que  hay  a  recaido  la 
conformidad,  6  en  bu  defecto  la 
aprobaeion  del  juez  6  tribunal  civil 
previo  examen  de  la  liquidacion  y 
audiencia  instructiva  de  los  intere- 
BadoB  presenteB  6  de  sua  represen- 
tantes. 

§  866.  Aprobada  la  liquidacion, 
correBponderd  al  ca{)itan  hacer  efec- 
tivo  el  importe  del  repartimiento,  y 
Bera  responsable  a  los  duenoB  de  las 
cosas  averiadas  de  los  perjuicios  que 
por  su  morosidad  6  nogligencia  se 
les  Bigan. 

§  867.  Si  los  contribuyentes  de- 
jaren  de  hacer  efectivo  el  importe 
del  repartimiento  en  el  termino  de 
tercer  dfa  despues  de  haber  sido  a 
ello  requeridoB,  se  procedera,  i  soli- 
citud  del  capitan,  contra  los  efectos 
salvados  hasta  verificar  el  pago  con 
8U  producto. 

§  868.  Si  el  intoresado  en  recibir 
los  efectos  ealvados  no  diere  fianza 
suficiente  para  responder  de  la  parte 
correspondiente  a  la  averfa  gruesa, 
el  capitan  podra  diferir  la  entrega 
de  aqueUos  hasta  que  se  haya  veri- 
ficado  el  pago. 

§  657.  Si  durante  el  viaje  que- 
dare  el  buque  inservible,  el  capitan 
estara  obligado  i  fletar  a  bu  costa 
otro  en  buenas  condiciones,  que 
reciba  la  carg^  y  la  portee  a  su 
destinOi  a  cuyo  ef ecto  tendra  obli- 


ayerages  which  may  have  occurred 
to  the  rest  of  the  cargo  after  the  jet- 
tison. 

§  865.  The  distribution  of  the 
general  average  is  not  to  be  put 
into  force  until  it  has  received  the 
consent,  or,  failing  that,  the  appro- 
val of  the  judge  or  civil  court,  after 
examination  of  the  adjustment  and 
hearing  the  parties  interested  who 
may  be  present,  or  their  agents. 


§  866.  If  the  adjustment  is  ap- 
proved, it  is  for  the  captain  to  carry 
out  the  distribution,  and  he  will  be 
responsible  to  the  owners  of  the 
things  damaged  for  any  loss  caused 
by  his  delay  or  negligence. 


§  867.  If  the  contributory  parties 
do  not  carry  out  the  distribution 
arranged  within  three  days  of  its 
being  demanded,  proceedings  may 
be  taken  at  the  captain's  desire, 
against  the  goods  saved,  to  realize 
them  for  the  payment. 


§  868.  If  the  party  concerned  in 
receiving  the  goods  saved-will  not 
give  sufficient  security  for  his  share 
of  the  general  average,  the  captain 
may  defer  the  delivery  of  them 
until  the  payment  is  guaranteed. 


§  657.  If  during  the  voyage  the 
ship  becomes  unserviceable,  the 
captain  ought  to  charter  at  his  own 
cost  another  vessel  in  good  condi- 
tion, to  take  in  the  cargo  and  carry 
it  to  its  destination,  for  which  pur- 
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gacion  de  buscar  buque,  no  solo  en 
el  puerto  de  arribada,  sino  en  los 
inmediatos  hasta  la  distancia  de 
150  kilometros. 

Si  el  capitan  no  proporcionare, 
por  indolencia  6  malicia,  buque  que 
conduzca  el  cargamento  d  su  des- 
tine, los  cargadores,  previo  un  re- 
querimiento  al  capitan  para  que  en 
termino  improrrogable  procure  flete, 
podrdn  contratar  el  iletamento  acu- 
diendo  i  la  autoridad  judicial  ensoli- 
citud  de  que  sumariamente  apruebe 
el  contrato  que  hubieren  hecho. 

La  misma  autoridad  obligard  por 
la  yfa  de  apremio  al  capitan  &  que 
por  su  cuenta,  y  bajo  su  responsa- 
bilidad,  se  lleve  d  efecto  el  fleta- 
inento  hecho  por  los  cargadores. 

Si  el  capitan,  d  pesar  de  su  dili- 
gencia,  no  encontrare  buque  para 
el  flete,  depositary  la  carga  d  dispo- 
sicion  de  los  cargadores,  &  quienes 
dard  cuenta  de  lo  ocurrido  en  la 
primera  ocasion  que  se  le  presente, 
reguldndose  en  estos  cases  el  flete 
por  la  distancia  recorrida  por  el 
buque,  sin  que  haya  lugar  d  in- 
demnizacion  alguna. 

§  659.  Deyengardn  flete  las  mer- 
cancfas  vendidas  por  el  capitan  para 
atender  d  la  reparacion  indispensa- 
ble del  casco,  maquinaria  6  aparejo, 
6  para  necesidades  imprescindibles 
y  urgentes. 

El  precio  de  estas  mercaderfas  se 
fijard  segun  el  exito  de  la  expedi- 
cion,  d  saber: 

1^.  Si  el  buque  llegare  d  salvo 
al  puerto  del  destine,  el  capitan  las 
abonard  al  precio  que  obtengan  las 
de  la  misma  clase  que  en  el  se 
vendan. 


pose  he  must  look  out  for  a  ship, 
not  only  at  the  port  of  refuge,  but 
in  intermediate  ports  within  150 
kilometres. 

If  the  captain,  through  indolence 
or  malice,  does  not  hire  a  ship  to 
carry  the  cargo  on,  the  shippers, 
after  requesting  him  to  do  so  within 
a  certain  date,  may  themselves 
charter  a  ship,  under  the  approval 
of  the  judicial  authority  as  to  the 
contract  made. 


The  same  authority  will  oblige  the 
captain  to  carry  out  the  affreight- 
ment which  has  been  arranged  by 
the  shippers,  on  his  own  accoimt 
and  under  his  own  responsibility. 

Should  the  captain  not  succeed 
in  spite  of  all  his  efforts  to  find  a 
vessel  to  forward  the  cargo  in,  he 
must  warehouse  it  to  the  shipper's 
orders,  to  whom  he  must  report  the 
case  as  quickly  as  possible,  and  in 
these  circumstances  the  freight  is 
adjusted  according  to  the  distance 
run,  without  any  occajsion  for  com- 
pensation. 

§  659.  Freight  is  due  for  goods 
sold  by  the  captain  to  meet  the  in- 
dispensable repairs  of  the  hull, 
engines,  or  tac&le,  or  for  urgent 
necessities. 

The  price  of  these  goods  is  to  be 
taken  according  to  the  result  of  the 
voyage,  in  this  way  : 

1.  If  the  ship  reaches  her  port  of 
destination  in  safety,  the  captain 
must  make  good  the  price  which 
goods  of  the  same  class  as  those 
sold  are  fetching. 
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2°.  Si  el  buqiio  so  pordiere,  al 
quo  hubieran  obtenido  en  venta  las 
mercadorias. 

La  misma  regla  se  observard  en 
el  abono  del  flete,  que  eerd  entero  si 
el  buque  Uegare  a  su  destine,  y  en 
proporcion  de  la  distancia  recorrida 
si  Be  hubiere  per  dido  antes. 

§660.  No  devengardn  flete  las 
mercaderfaa  arrojadas  al  mar  por 
razon  de  salvamento  comun ;  pero 
BU  importe  sera  considerado  como 
averfa  gruesa,  contandoso  aquel  en 
proporcion  £  la  distancia  recorrida 
cuando  fueron  arrojadas. 

§  661.  Tampoco  devengardn  flete 
las  mercaderlas  que  se  hubieren 
perdido  por  naufragio  6  varada,  ni 
las  que  fueren  presa  de  piratas  6 
enemigos. 

Si  se  hubiere  recibido  el  flete  por 
adelantado,  se  devolverd,  6.  no  me- 
dlar pacto  en  contrario. 


§  662.  Bescatdndose  el  buque  6 
las  mercaderias,  6  salvdndoso  los 
efectos  del  naufragio,  so  pagard  el 
flete,  que  corresponda  d  la  distancia 
recorrida  por  el  buque  porteando 
la  carga;  y  si  reparado  la  Uevare 
basts  el  puerto  del  destine  se  abo- 
nard  el  flete  por  entero,  sin  perjui- 
do  de  lo  que  corresponda  sobre  la 
averfa. 

§  663.  Las  mercadorias  que  su- 
fran  deteriorb  6  disminucion  por 
vicio  propio  6  mala  calidad  y  con- 
dicion  de  los  envases,  6  por  case 
fortuito,  devengardn  el  flete  integro 
y  tal  como  se  hubiere  estipulado  en 
el  contrato  de  fletamento. 


2.  If  the  shij)  is  lost,  that  which 
the  goods  had  sold  for. 

The  same  rule  holds  good  as  to 
compensation  for  freight,  which  is 
to  be  full  freight  if  the  ship  reaches 
its  destination ,  and  in  proportion  to 
the  distance  run  if  it  was  lost  before. 

§  660.  Freight  is  not  due  for 
goods  jettisoned  for  the  common 
safety ;  but  its  amount  would  be  con- 
sidered as  general  average,  taking 
it  in  proportion  to  the  distance  run 
when  they  were  jettisoned. 


§  661.  Nor  is  freight  due  on 
goods  which  have  been  lost  in 
shipwreck  or  stranding,  or  on  those 
which  have  been  captured  by  pi- 
rates or  enemies. 

If  advance  freight  has  been  re- 
ceived it  must  be  returned,  if  there 
has  been  no  stipulation  to  the  con- 
trary. 

§  662.  If  the  ship  or  cargo  are 
ransomed,  or  if  goods  are  saved 
from  shipwreck,  freight  correspond- 
in'g  to  the  distance  run  by  the  ship 
that  carried  the  cargo  shall  be 
paid;  and  if  the  ship  is  repaired 
and  carries  its  cargo  on  to  the  port 
of  destination,  freight  in  full  is 
made  good,  without  prejudice  to 
the  responsibility  for  the  average. 

§  663.  Goods  suffering  deteriora- 
tion or  diminution  on  account  of 
vice  propre  or  bad  quality  and  con- 
dition of  that  in  which  they  are 
packed,  or  from  accident,  shall  pay 
freight  in  full  as  agreed  in  the  con- 
tract of  affreightment. 
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§  664.  El  aumento  natural  que 
en  peso  6  en  medida  tengan  las 
mercaderias  cargadas  en  el  buque, 
cederd  en  beneficio  del  dueno  y  de- 
vengard  el  flete  correspondiente 
fijado  en  el  contrato  para  las  mis- 
xnas. 

§  665.  El  cargamento  estara  es- 
pecialmente  afecto  al  pago  de  los 
fletes,  de  lo8  gastos  y  derechos  cau- 
Bados  por  el  mismo  que  deban  re- 
embolsar  los  cargadores,  y  de  la 
parte  que  pueda  corresponderle  en 
averia  gruesa,  pero  no  serd  licito 
al  capitan  dilatar  la  descarga  por 
recelo  de  que  deje  de  cumplirse 
esta  obligacion. 

Si  existiere  motivo  de  desconfi- 
anza,  el  juez  6  tribunal,  d  instancia 
del  capitan,  podra  acordar  el  de- 
posito  de  las  mercaderias  liasta  que 
sea  completamente  reintegrado. 

§  666.  El  capitan  podrd  solicitar 
la  venta  del  cargamento  en  la  pro- 
porcion  necesaria  para  el  pago  del 
flete,  gastos  y  averfas  que  le  cor- 
respondan,  reservdndose  el  derecho 
de  reclamar  el  resto  de  lo  que  por 
estos  conceptos  le  f  uere  debido,  si 
lo  realizado  por  la  venta  no  bastase 
d  cubrir  su  cr^dito. 

§  667.  Los  efectos  cargados  es- 
tardn  obligados  preferontemente  d 
la  responsabilidad  de  sus  fletes  y 
gastos  durante  yeinte  dias  d  contar 
desde  su  entrega  6  deposito.  Du- 
rante este  plazo,  se  podrd  solicitar 
la  venta  de  los  mismos,  aunque 
haya  otros  acreedores  y  ocurra  el 
case  de  quiebra  del  cargador  6  del 
consignatario. 


§  664.  Any  natural  increase  in 
weight  or  measure  accruing  to 
goods  carried,  shall  be  to  the  bene- 
fit of  their  owners,  and  freight  paid 
according  to  the  contract  for  the 
same. 


§.  665.  The  cargo  shall  be  spe- 
cially aflPected  to  the  payment  of 
(subject  to  lien  for)  freight,  charges, 
and  dues  incurred  by  it,  which  the 
shippers  must  reimburse,  and  also 
their  corresponding  share  in  gene- 
ral average,  but  the  captain  may 
not  delay  the  discharge  from  appre- 
hension lest  this  obligation  should 
not  be  fulfilled. 

If  there  is  reason  for  want  of 
confidence,  the  judge  or  court  may, 
at  the  captain's  instance,  allow  the 
goods  to  be  warehoused  until  full 
assurance  is  given.   - 

§  666.  The  captain  may  demand 
the  sale  of  the  cargo  enough  to  pay 
freight,  charges,  and  average  claims, 
reserving  the  right  to  reclaim  the 
rest  for  what  is  due  to  him  on  these 
accounts,  if  the  proceeds  of  the  sale 
are  not  enough  to  cover  his  claim. 


§  667.  There  is  a  preferential 
claim  on  goods  can*ied  for  freight 
and  expenses,  for  twenty  days,  to 
count  from  their  delivery  or  deposit. 
During  this  period  their  sale  may 
be  required,  even  if  other  creditors 
have  claims,  or  shipper  or  consig- 
nee are  bankrupt. 
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Este  derecho  no  podrd  ejercitarse 
sin  embargo,  sobre  los  efectos  que 
despues  de  la  entrega  hubieren 
pasado  i  una  tercera  persona  sin 
malicia  de  esta  y  por  titulo  one- 
roso. 

§  668.  Si  el  eonsignatario  no  fuese 
hallado,  6  se  negare  a  rocibir  el 
eargamento,  deberd  el  juez  6  tri- 
bunal, d  instancia  del  capitan,  de- 
cretar  su  deposito  y  disponer  la 
Tonta  de  lo  que  f  uere  neeesario  para 
el  pago  de  los  fletes  j  demas  gas- 
tos  que  pesaren  sobre  el. 

Asimismo  tendra  lugar  la  ven- 
ta  cuando  los  efectos  depositados 
ofrecieren  riesgos  de  deterioro,  6 
por  sus  condiciones  d  otras  circun- 
Btancias  los  gastos  de  eonserva- 
cion  y  custodia  fueren  despropor- 
cionados. 

§  677.  Subsistird  el  contrato  de 
fletamento  si,  carociendo  ol  capitan 
de  instrucciones  del  fletador,  sobre- 
viniere  durante  la  navegacion  de- 
claracion  de  g^erra  6  bloqueo.  En 
tal  caso  el  capitan  deberd  dirigirso 
al  puerto  neutral  y  seguro  mds  cer- 
cano,  pidiendo  y  aguardando  6r- 
denes  del  cargador,  y  los  gastos  y 
salaries  devengados  en  la  detencion 
se  pagardn  eomo  averfa  comun. 

Si  por  disposicion  del  cargador 
se  hiciere  la  descarga  en  el  puerto 
de  arribada,  se  devengard  por  en- 
tero  el  flete  de  ida. 

§  683.  En  caso  de  arribada  para 
reparar  el  casco  del  buque,  maqui- 
naria  6  aparejos,  los  cargadores  de- 
berdn  esperar  d  que  el  buque  se 


This  claim  cannot  be  exercised 
witliout  embargo  on  goods  which, 
after  delivery,  have  passed  into  the 
hands  of  a  third  party,  without 
fraud,  and  with  a  valid  title. 


§  668.  If  a  consignee  could  not 
be  found,  or  if  he  should  refuse  to 
receive  the  cargo,  then  the  judge  or 
court  might,  at  the  captain's  in- 
stance, order  it  to  be  warehoused, 
and  authorize  the  sale  of  as  much 
as  was  wanted  to  pay  freight  and 
other  charges  upon  it. 

Sale  may  also  be  made  should 
the  goods  show  signs  of  spoiling, 
or  should  the  costs  of  their  storing 
and  custody  be  excessive,  owing 
to  their  condition,  or  other  circum- 
stances. 


§  677.  The  contract  of  affreight- 
ment holds  good  if,  failing  instruc- 
tions to  the  captain  from  the  ship- 
per, there  should  occur  during  the 
I  voyage  a  declaration  of  war,  or 
blockade.  In  such  a  case  the  cap- 
tain should  make  for  the  nearest 
safe  neutral  port,  asking  and  wait- 
ing for  orders  from  the  shipper,  and 
the  expenses  and  wages  during  the 
detention  shall  be  paid  for  as  gene- 
ral average. 

If  the  shipper  orders  the  cargo 
to  be  discharged  in  the  port  of  re- 
fuge, freight  in  full  must  be  paid 
on  it. 

§  683.  In  case  of  putting  in  to 
repair  the  ship's  hull,  machinery, 
or  rigging,  the  shippers  must  wait 
whilst  the  repairs  are  effected,  dis- 
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repare,  pudiendo  descargarlo  d  bu 
costa  si  lo  estimaren  conveniente. 

8i  en  beneficio  del  cargamento 
expuesto  a  deterioro  dispusieren  los 
cargadores,  6  el  tribunal,  6  el  consul, 
6  la  autoridad  competente  en  pais 
extranjero,  bacer  la  descarga  de  las 
mercaderias,  seran  de  cuenta  de 
aquellos  los  gastos  de  descarga  y 
recarga. 

§  684.  Si  el  fletador,  sin  concur- 
rir  alguno  de  los  casos  de  fuerza 
mayor  expresados  en  el  articulo 
precedente,  quisiere  descargar  sus 
mercaderias  antes  de  llegar  al 
puerto  de  su  destino,  pagara  el 
fiiete  per  entero,  los  gastos  de  la 
arribada  que  se  hiciere  d  su  in- 
stancia,  y  los  danos  y  perjuicios  que 
se  causaren  d  los  demds  cargadores 
si  los  bubiere. 

§  685.  En  los  fletamentos  d  carga 
general,  cualquiera  de  los  carga- 
dores podrd  descargar  las  merca- 
derias, antes  de  emprender  su  viaje, 
pagando  medio  flete,  el  gasto  de 
estivar  y  reestivar,  y  cualquier  otro 
perjuicio  que  por  esta  causa  se 
origine  d  los  demds  cargadores. 

§  686.  Hecba  la  descarga  y 
puesto  el  cargamento  d  disposicion 
del  consignatario,  este  deberd  pagar 
inmediatamente  al  capitan  el  flete 
devengado  y  los  demds  gastos  de 
que  f  uere  responsable  dicho  carga- 
mento. 

La  capa  deberd  satisfacerse  en  la 
misma  proporcion  y  tiempo  que  los 
fletes,  rigiendo  en  cuanto  d  ella 
todas  las  alteraciones  y  modidca- 
clones  d  que  estos  estuvieren  su- 
jetos. 


charging  at  their  own  cost  if  tbey 
think  fit. 

If  to  benefit  a  cargo  exposed  to 
deterioration  a  discharge  should  be 
ordered  either  by  the  shippers,  or 
the  court,  or  consul,  or  proper  au- 
thority in  foreign  parts,  tlie  cost  of 
discharge  and  reloading  shall  be  to 
the  shipper's  account. 


§  684.  Should  the  shipper,  with- 
out any  of  the  cases  of  force 
majeure^  enumerated  in  the  pre- 
ceding article,  taking  place,  desire 
to  discharge  his  goods  before  they 
reach  the  port  of  destination,  he 
must  pay  freight  in  full,  the  ex- 
penses of  putting  in  done  at  his 
instance,  and  any  damage  or  losses 
occasioned  thereby  to  the  other 
shippers,  if  there  be  any. 

§  685.  In  affreightments  for  a 
general  cargo,  any  one  of  the  ship- 
pers may  discharge  his  goods  before 
the  voyage  begins  on  payment  of 
half  freight,  and  the  expenses  of 
stowing  and  restowing,  and  any 
damage  done  to  the  cargo  of  other 
shippers. 

§  686.  When  the  discharge  is 
effected,  and  the  cargo  placed  at 
the  disposal  of  the  consignee,  he 
must  at  once  pay  the  captain  the 
freight  earned,  and  other  charges 
falling  upon  the  cargo. 

Primage  to  be  paid  at  the  same 
proportion  and  time  as  freight,  all 
the  alterations  and  modifications 
applying  to  this  ruling  that  also. 
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§  687.  Los  fletadores  y  carga- 
dores  no  podrdn  hacor,  para  ol  pago 
del  fleto  y  domas  gastos,  abandono 
de  las  morcadcrias  averiadas  por 
Ticio  propio  6  caso  fortuito. 

Procederd,  sin  embargo,  el  aban^ 
dono  si  el  cargamento  consistiere 
en  liquidos  y  se  bubieren  derra- 
madOy  no  quedando  en  los  envases 
sino  una  cuarta  parte  de  su  con- 
tenido. 

§  691.  Si  el  buque  no  pudiere 
hacerse  d  la  mar  por  cerramiento 
del  puerto  do  salida  u  otra  causa 
pasajera,  el  fletamento  subsistira, 
sin  que  ninguna  de  las  partes  tenga 
derecbo  d  rcclamar  perj  uicios. 

Los  alimcntos  y  salaries  de  la 
tripulaeion  serdn  eonsiderados 
averia  comun. 

Durante  la  interrupcion,  el  fle- 
tador  podrd  por  su  cuenta  descargar 
y  cargar  i  su  tiempo  las  merca- 
derias,  pagando  estadias  si  demo- 
rare  la  rocarga  despues  de  baber 
cesado  el  motive  de  la  detencion. 


§  692.  Quedard  resdndido  par- 
cialmente  el  contrato  de  fletamento, 
salvo  pacto  en  contrario,  y  no 
tendrd  derecbo  el  capitan  mds  que 
al  flete  de  ida,  si  por  ocurrir  du- 
rante el  viaje  la  declaracion  de 
guerra,  cerramiento  de  puertos  6 
interdiccion  de  relaciones  comerci- 
ales,  arribare  el  buque  al  puerto 
que  se  le  bubiere  designado  para 
este  caso  en  las  instrucciones  del 
fletador. 

§  732.  Los  prestadores  i  la  gruesa 
Boportardn  d  prorrata  de  su  interns 


§  687.  Freigbters  and  sbippers 
cannot,  in  payment  of  freigbt  and 
otber  cbarges,  abandon  goods  wbicb 
bave  been  damaged  by  vice  propre 
or  accident. 

If  tbe  cargo,  however,  is  of 
liquids,  and  they  bave  leaked  so 
as  only  to  leave  a  fourth  part  of 
their  contents  in  the  casks,  they 
may  be  abandoned. 


§  691.  If  the  ship  cannot  put  to 
sea  because  the  port  is  closed,  or 
from  any  other  passing  cause,  the 
contract  of  affreightment  holds 
good  without  any  of  the  parties 
having  a  right  to  claim  damages. 

The  maintenance  and  wages  of 
the  crew  are  considered  general 
average. 

During  the  interruption,  the 
shipper  may,  on  his  own  account, 
discharge  or  load  his  goods  at  his 
own  time,  paying  for  demurrage  if 
he  delays  the  reloading  after  the 
motive  of  the  detention  has  passed 
over. 

§  692.  The  contract  of  affreight- 
ment is  partially  rescinded,  if  there 
is  no  contrary  agreement,  and  the 
captain  cannot  claim  more  than  the 
freight  so  far,  if  by  reason  of  war 
being  declared  in  the  course  of  the 
voyage,  the  closing  of  ports,  or  in- 
terdiction of  commercial  relations, 
the  ship  has  to  put  into  some  port 
appointed  for  such  event,  in  the 
shipper's  instructions. 


§  732.  Lenders  on  bottomry  will 
bear  pro  raid  of  their  respective 
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respectivo  las  averfas  comunes  que 
ocurran  en  las  cosas  sobre  que  se 
hizo  el  prestamo. 

En  las  averias  simples,  i  f  alta  de 
convenio  expreso  de  los  contra- 
tantes,  contribuira  tambien  por  su 
inter6s  respectivo  el  prestador  d  la 
gruesa,  no  perteneciendo  a  las  es- 
pecies  de  riesgos  exceptuados  en  el 
articulo  anterior. 


interests  any  general  average   oc- 
curring to  the  things  hypothecated. 

In  particular  averages,  failing 
any  express  stipulation  between  the 
parties,  the  lender  on  bottomry  will 
contribute  on  his  respective  hiterest, 
if  the  risk  is  not  one  excepted  in 
the  preceding  Article. 


pp2 


(    580    ) 


APPENDIX  N. 


THE  LAW  OF  PORTUGAL. 

(EXTRACTS  FROM  THE  CODE ;  EDITION  OF  1833.)  («) 


TIT.  XV, 

Das  Avabiab. 

SeG9ao  1. 

Das  Avarias  em  geral, 

§  1813.  Todas  as  despesas  extra- 
ordinarias  feitas  para  com  o  navio 
ou  mercadorias  conjuncta  on  se- 
paradamente ;  todos  os  damnos,  que 
acontecem  aos  nayios  e  fazendas 
desde  o  momento  em  que  os  riscos 
de  mar  come^am  e  acabam  segundo 
as  disposi^oes  d'este  Codigo,  sao 
reputados  ayarias. 

§  1816.  Sao  ayarias  grossas: — 
1^.  tudo  o  que  se  dd  ao  enemigo, 
corsario  ou  pirata  por  eompo8i9ao 
ou  a  titulo  de  resg^te  do  nayio  e 
fazendas,  conjuncta  ou  separada- 
mente : 


TIT.  XV. 
Of  AyEBAGE. 

Ist  Diyision. 

Of  Average  in  General. 

§  1813.  All  extraordinary  ex- 
penses incurred  by  ship  or  goods 
jointly  or  separately ;  all  damages 
happening  to  ship  and  goods  from 
the  beginning  to  the  end  of  the 
period  of  the  sea-risk  (&),  as  fixed 
by  this  Code,  are  considered  ayer- 
ages. 


§  1816.  General  ayerages  are : — 
1.  Anything  giyen  to  an  enemy, 
corsair,  or  pirate,  by  way  of  compo- 
sition, or  as  ransom  for  ship  and 
cargo,  jointly  or  separately  : 


(a)  Poitagal  is  following  the  example  of  Spain  and  Italy,  and  has  prepared  a  new 
Code,  which  is  not  yet  however  law. 

{b)  "For  the  discharge,  saTe  in  cases  of  justifiable  delay,  a  space  of  fifteen  days  is 
allowed  (Ari«.  1739  and  1741).  Looking  merely  at  the  rule  giyen  in  Art.  1816,  it  might 
be  doubted  whether  the  danger  begins  first  at  the  moment  in  which  the  ship,  after  having 
taken  all  her  cargo  on  board,  begiDS  the  voyage.  But  thid  doubt  is  settled  by  Art.  1822, 
for  according  to  this  the  goods  from  the  time  they  are  put  into  lighters  share  a  common 
interest  with  the  ship  and  the  rest  of  tbe  cargo,  and  contiibute  to  any  general  average 
happening  to  these.  Thus  in  Art.  1816  it  is  not  the  loading  on  to  the  main  ship  but 
that  into  the  lighters  which  is  meant.  And  the  same  holds  good  with  the  discharge." 
(Ubich,  p.  170.) 
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2°.  as  cousas  alijadas  para  sal- 
vaqao  commum : 

3^.  OS  cabos,  mastros,  velas  e 
outras  apparelhos  cortados  ou  par- 
tidos  por  for^ar  vela  para  salvaQao 
do  navio  e  carga : 

4^.  as  ancoras,  amarras  e  quaes- 
quer  outras  cousas  abandonadas 
para  salvamento  ou  vantagem  com- 
mum : 

5".  08  damnos  causados  pelo  ali- 
jamento  ds  fazendas  restantes  a 
bordo : 

6°.  08  damnos  feitos  deliberada- 
mente  ao  navio  para  facilitar  a 
evacua^ao  da  agua,  e  os  damnos 
acontecidos  para  esta  occasiao  a 
carga : 

7^.  o  tractamento  curat ivo,  sus- 
tento  e  indemniza9oens  das  gentes 
da  tripula9ao  feridos  ou  mutilados 
def endendo  o  navio : 

8°.  resgate  das  gentes  da  tripula- 
9a o,  mandadas  ao  mar  ou  d  terra 
em  servigo  do  navio  e  da  carga 
e  entao  captivadas : 


2.  Things  jettisoned  for  the  com- 
mon safety  (c) : 

3.  Gables,  masts,  sails,  and  other 
apparel  cut  away  (c?)  or  parted  by 
press  of  sail  for  the  saving  of  ship 
and  cargo : 

4.  Anchors,  cables,  and  other  ob- 
jects abandoned  for  the  common 
good  or  safety : 


5.  Damage  caused  by  the  jettison 
to  cargo  remaining  on  board  : 


6.  Damages  caused  purposely  to 
the  ship  to  facilitate  the  clearing 
out  of  water,  and  damages  sus- 
tained by  the  cargo  («)  from  this 
cause : 

7.  The  doctoring,  nursing,  board- 
ing, and  compensating  of  any  of  the 
crew  wounded  or  maimed  in  de- 
fending the  ship : 

8.  Eansom  of  any  of  the  crew 
sent  to  sea  or  ashore  in  the  service 
of  ship  or  cargo  and  held  captive : 


(/r)  '*  Deck-cargo,  if  jettiaoned  to  save  from  a  common  danger,  is  not  compensated 
according  to  the  principles  of  general  average,  }  1847."     (Ul.  p.  171.) 

{d)  **1{  the  above-named  objects  had,  before  the  cutting  away  took  place,  been 
broken  by  the  storm  or  damaged,  it  seems  permissible,  under  the  circumstances,  in 
spite  of  the  rule  in  Art.  1818.  3,  to  bring  into  general  average  the  value  of  those  objects 
in  their  damag^  condition.  A  fixed  rule  about  it,  however,  is  not  yet  made  law. 
Gourlie,  Jun.,  mentions  in  p.  192  of  his  book  a  custom  whereby  sails  cut  away  and 
ngging  removed,  are  made  gt>od  at  their  full  value,  less  one-third  *  new  for  old,'  whilst 
no  compensation  is  ever  granted  for  masts  cut  away.  (Conf.  also  Lowndes,  p.  347.)" 
— (Ul.  p.  171.) 

{e)  "The  damage  by  water  to  those  parts  of  the  cargo  which  have  already  been 
attacked  by  fire  belongs  also  to  general  average."     (Ul.  p.  171.) 
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9^.  as  soldadas  e  Bustento  das 
gentes  da  tripula^ao  durante  arri- 
bada  f  or9ada : 

10°.  08  direitos  de  pilotagem  e 
outras  d'entrada  e  sahida  n'um 
porto  d'arribada  for9ada : 

11°.  06  alugueis  d'armazens  em 
que  se  depositem  as  fazendas,  que 
nao  podem  continuar  a  bordo  du- 
rante o  concerto  do  navio  feito  em 
porto  d'arribada  for9ada : 


9.  The  wages  and  board  of  tbe 
crew  during  delay  in  a  port  of  re- 
fuge (/)  : 

10.  The  pilotage  and  other  dues 
of  entry  and  exit  at  a  port  of  re- 
fuge (y)  {h) : 

1 1 .  The  hire  of  stores  for  holding 
the  cargo,  when  it  cannot  remain  on 
board  the  ship  during  her  repair  at 
a  port  of  refuge  (•) : 


(/)  *'In  spite  of  the  regulations  of  Art.  1610  the  following  will  be  regarded  as 
unjustifiable  grounds  for  putting  into  a  port  of  refuge  by  Art.  1616 : — (1)  If  an 
adequate  supply,  according  to  sea  custom,  of  food  or  water  was  not  provided  on 
starting,  or  if  it  had  been  unnecessarily  wasted  ;  (2)  if  the  fear  of  enemies  or  pirates 
was  an  ill-grounded  one ;  (3)  if  the  ship  was  not  properly  fitted,  manned,  and  equipped ; 
(4)  if  the  putliog-in  was  the  result  of  bad  management  on  the  part  of  the  captain. 

**  If  the  port  of  refuge  is  run  into  because  the  ship  is  so  damagfed  on  her  way  that 
the  further  prosecution  of  the  voyage  is  impracticable,  it  is  a  case  for  general  average 
equally  if  the  damages  occurred  by  way  of  general  or  particular  average.  As  soon  as 
the  cause  for  running  in  is  removed,  the  captain  must  continue  the  voyage,  otherwise  he 
is  responsible  for  the  unnecessary  protraction  of  it.     (Art.  1619.)" — (Ul.  p.  172.) 

(ff)  "  The  value  of  the  fuel  and  materials  for  the  engines  which  have  been  used  during 
the  course  to  the  port  of  refuge  does  not  belong  to  general  average."     (Ul.  p.  172.) 

(A)  But  see  §  1612,  p.  594,  below. 

(«)  **  The  discharge  of  cargo  in  a  port  of  refuge  must  only  take  place  if  unavoidable 
either  for  the  sake  of  repairing  the  ship  or  because  of  damagpe  to  the  cargo.  The 
captain  should  not  order  the  discharge  on  his  own  responsibility,  but  must  have  the 
consent  of  the  competent  Ck>urt,  and  also  of  the  Portuguese  Consul  or  the  local 
authority  concerned. 

**  Regarding  the  damage  or  loss  of  cargo  during  its  warehousing  in  a  port  of  refuge, 
I  support  the  following  view.  If  the  repairs  of  some  damage  to  a  ship  cannot  be 
effected  without  part  or  all  of  the  cargo  being  removed  from  her,  then  any  damage 
occurring  to  the  cargo  whilst  warehoused  ashore  concerns  the  cargo  alone ;  ship  and 
freight  have  not  to  contribute  to  equalize  the  loss.  There  can  be  no  difference  here  if 
that  storing  of  the  cargo  was  done  ashore  or  in  lighters ;  the  damage  still  touches  the 
cargo  only,  if  this  way  of  storing  is  the  customary  one  in  that  port  for  goods  of  that 
kind.  But  if  it  became  necessary  under  exceptional  circumstances  to  make  use  of  any 
unusual  place  of  storage,  as  for  instance,  if  the  cargo  was  stored  in  the  open  air,  or  if 
lighters  in  defective  condition  were  used  being  at  hand,  because  better  boats  were  not 
to  be  had  at  the  moment,  while  neither  was  warehousing  in  covered  sheds  practicable, 
then  by  this  kind  of  storage  the  csxgo  is  exposed  to  a  new  and  special  danger  in  the 
common  interest,  and  therefore  it  is  allowable  to  treat  damages  caused  thereby  as 
general  average.  It  will  be  also  considered,  general  average  if  during  the  stay  at  a 
port  of  refuge,  for  instance,  a  new  pirsaing  danger  for  ship  and  cargo  suddenly  arose, 
and  it  became  necessary  to  put  the  cargo  into  lighters.  In  such  a  case  an  extraordinary 
lighterage  must  be  undertaken,  and  damages  caused  to  the  goods  in  the  lighters  appear 
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12°.  as  despezas  da  reclama^ao 
do  navio  e  mercadorias  feitas  pelo 
capitao  n'uma  so  instaucia  conjunc- 
tamente : 

13°.  o  sustento  e  soldadas  das 
gentes  da  tripula9ao  durante  esta 
reclamagao,  uma  vez  que  o  navio  e 
carga  sejao  relaxados  e  restituidos : 

14°.  08  gastos  de  descarga  e  sala- 
ries para  aliviar  o  navio  e  entrar 
n'uma  abra  ou  porto,  quando  o 
navio  e  obrigado  a  faze-lo  per  bor- 
rasca,  ou  perseguiqao  d'inimigo  e  os 
damnos  acontecidos  as  f  azendas  pela 
descarga  do  navio  em  perigo,  e 
reearga  nas  barcas : 


15°.  OS  damnos  acontecidos  ao 
corpo  e  quilha  do  navio,  que  pre- 
meditadamente  se  faz  varar  para 
prevenir  perda,  ou  preza : 

16°.  as  despezas  feitas  para  por 
a  nado  o  navio  encalhado,  e  toda  a 


12.  The  expenses  of  reclaiming 
the  ship  and  cargo  incurred  by  the 
caj)tain  for  one  common  application 
on  behalf  of  both  : 

13.  The  wages  and  board  of  the 
crew  during  such  reclamation,  pro- 
vided the  ship  and  cargo  are  re- 
leased and  restored : 

14.  The  cost  of  discharging  and 
expense  of  lightening  the  ship  in 
order  to  enter  a  harboiir  or  road- 
stead, when  the  vessel  is  obliged  to 
do  so  by  storm  or  enemy's  pur- 
suit (k) ;  together  with  the  damage 
sustained  by  the  goods  from  dis- 
charging them  out  of  the  ship  im- 
perilled, and  reloading  them  in 
boats : 

15.  Damage  suffered  in  the  hull 
and  keel  of  a  ship  from  being  pur- 
posely stranded  to  prevent  loss  or 
capture  (/) : 

16.  Expenses  incurred  in  floating 
a  ship  that  is  aground  (m),  and  all 


as  the  immediate  consequences  of  the  measures  taken  for  safety.  (Gonf .  last  clause  of 
Art.  1816,  and  No.  7  of  Art.  1816.)  If,  however,  the  cargo  is  only  discharged  on  its 
own  account,  say,  because  it  has  got  damaged  and  must  have  some  special  treatment  on 
shore,  then  any  damage  occurring  during  its  warehousing  concerns  the  cargo  alone, 
even  if  the  kind  of  warehousing  is  an  unusual  one."     (Ul.  p.  172.) 

(k)  '*  We  are  only  now  treating  of  unusual,  unexpected  incidents  of  the  voyage. 
Lighterage  done  in  the  customary  course  of  the  voyage  is  never  average.  (Art.  1819.) 
If  the  cargo  has  to  be  removed  from  the  ship  in  the  port  of  refuge  in  order  to  enable 
the  ship  to  be  repaired,  the  costs  of  taking  out  and  reloading  are  general  average." 
(Ul.  p.  172.) 

{I)  *<  Damages  caused  in  defending  ship  or  cargo  from  enemies  or  piTates,  and 
ammunition  used  therefor,  are  general  average."     (Ul.  p.  173.) 

(m)  **Ii  &  press  of  sail  is  put  on  in  order  to  get  off  a  ship  which  has  got  aground, 
damages  caused  thereby  belong  to  general  average.  General  average  comprises,  too, 
damage  to  the  paddles  of  a  steamer  or  the  screw  of  a  steamship  if  these  have  been 
damaged  in  the  efforts  to  fetch  the  ship  off.  On  the  other  hand,  it  is  customary  to 
count  the  damage  to  the  engines  caused  by  overstraining  at  this,  not  as  general  average. 
(Gourlie,  p.  151;   Lowndes,  p.  318.)     This  custom  among  adjusters  finds,   to  my 
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recompensa  por  servigos  extra- 
ordinarios  feitos  para  prevenir  a 
perda  total  ou  proza  do  navio : 

17^.  as  perdas  ou  damnos  sobre- 
vindofi  as  fazendas  carregadas  em 
consequencia  de  perigo  em  barcas 
d'aligeirar  ou  lancbas : 

18°.  as  «8oldada8  e  sustento  das 
gentes  da  tripula9aO|  se  o  navio 
depois  da  viajem  come^ada  e  obri- 
gado  a  Buspende-la  por  ordem  de 
potencia  estrangeira,  ou  por  super- 
Teniencia  de  guerra ;  isto  por  todo 
o  tempo,  que  o  navio  e  carga  forem 
impedidos : 

19°.  o  premio  do  emprestimo  a 
risco,  tomado  por  fazer  face  as  des- 
pesas  a  repartir  por  avaria  grossa : 

20°.  o  premio  do  seguro  das  des- 
pezas  de  avaria,  e  as  perdas  havidas 
na  venda  de  parte  da  carga  no  porto 


recompense  paid  for  extraordinary 
services  rendered  to  prevent  the 
ship's  total  loss  or  capture  : 

17.  Loss  or  damage  suffered  by 
the  goods  in  consequence  of  peril 
in  the  lighters  or  boats  (n) : 


18.  The  wages  and  board  of  the 
crew,  if  the  ship  after  the  voyage 
is  commenced  is  obliged  to  suspend 
it  by  order  of  a  foreign  power,  or 
by  the  breaking  out  of  war ;  this  for 
all  the  time  that  the  ship  and  cargo 
are  detained : 


19.  Premium  on  a  bottomry  bond 
raised  to  cover  costs  belonging  to 
general  average : 

20.  Insurance  premium  for  aver- 
age charges,  and  losses  caused  by 
the  sale  (o)  of  part  of  the  cargo  in 


thinking,  no  justification  in  law  ;  and  just  as  little  does  that  by  which  the  consumption 
of  fuel,  used  in  order  to  get  a  stranded  vessel  off,  is  not  compensated  in  f^^eral  average 
if  that  fuel  was  taken  out  of  the  supply  provided  for  the  voyage.  (Gourlie,  pp.  151, 
152 ;  Lowndes,  p.  3i8.)  I  think  the  distinction  made  in  the  handbooks  of  Gourlie  and 
Lowndes,  by  which  the  value  of  those  coals  which  are  taken  out  of  the  stores  found  oa 
board  is  not  made  good  to  the  shipowner,  but  if  they  have  been  brought  to  the  ship 
after  the  stranding  they  are  to  be  made  good  to  him,  is  quite  untenable.  The  Portuguese 
Code,  in  that  it  counts  as  general  average  damages  caused  by  press  of  sail  (Art.  1816. 3), 
has  recognized  that  the  owner  is  not  bound  to  strain  to  the  very  uttermost  the  rigging 
and  stores  in  the  service  for  which  they  are  usually  intended,  without  compensation. 
But  then  it  follows,  too,  that  the  value  of  coal  used  to  bring  a  steamer  off  shore  must 
be  compensated  in  general  average  equally  whether  taken  out  of  the  stores,  or  subse- 
quently bought  at  the  place  of  stranding.*'     (Ul.  p.  174.) 

(»).**  If  in  the  moment  of  danffer  goods  have  to  be  lightened,  then  not  only  do  any 
damages  which  occur  to  them  in  loading  on  to  the  lighters  or  the  reshipping  count  as 
general  average,  but  also  those  which  happen  to  them  while  stowed  in  the  lighters. 
Nos.  14  and  17  of  Art.  1816  do  not  decide  about  the  case  if,  after  the  danger  is  over,  it 
beoomes  necessary  to  discharge  part  of  the  cargo  in  order  to  repair  the  ship.''  (Ul. 
p.  174.) 

(o)  *' Art.  1394  authorizes  the  captain  in  an  extreme  case — supposing  on  account  of 
the  distance  from  where  the  owner  of  ship  and  of  cargo  live  that  he  cannot  get  their 
instructionsi  and  can  himself  raise  no  money  by  bills  of  exchange  or  bottomry  bond — 
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de  arribada  f or^ada,  para  f azer  face 
a  essas  despezas : 

21^.  as  custas  judi9aesy  para 
regular  as  avarias  e  f  azer  a  repar- 
ti^ao  das  avarias  grossas : 

22^.  as  despezas  de  uma  quaran- 
tena  extraordinaria. 

E  im  geral  os  damnos  causados 
Yoluntariamente  em  caso  de  perigo, 
ou  desastres  imprevistos,  e  sofPridos 
como  consequencia  immediata  destes 
eventos,  bem  como  as  despezas  f  eitas 
em  eguaes  circunstancias,  depois  de 
delibera9oeiis  motiyadas,  em  bem  e 
salyamento  commum  de  navio  e 
mercadorias,  desde  a  sua  carga  e 
partida  ate  o  seu  retorno  e  descarga. 

§  1817.  Nao  sarao  reputadas 
avarias  grossas,  posto  quo  feitas 
volontariamente  e  por  delibera^oens 
motivadas  para  bem  do  navio  e 
carga,  as  despezas  causadas,  por 
vicios  intornos  do  navio,  por  sua 
innavigabilidade,  ou  por  falta  e 
negligencia  do  capita  o  ou  gentes  da 
tripula9ao.  Todas  estas  fazem  a 
cargo  do  capitao  ou  do  navio. 

§  1818.  Sao  avarias  simples  ou 
particulares : — 

1^.  o  damno  acontecido   ds  fa- 


a  port  of  refuge  to  meet  those  ex- 
penses : 

21.  Judicial  costs,  adjusting  the 
averages,  and  dividing  the  general 
average : 

22.  Costs  of  an  extraordinary 
quarantine. 

And  in  general  losses  caused 
voluntarily,  in  case  of  peril  or 
unforeseen  disaster,  or  suffered  as 
immediate  consequence  of  such 
measures,  as  well  as  expenses  in- 
curred under  the  like  circumstances, 
after  deliberation,  for  the  conmion 
good  and  safety  of  the  ship  and 
goods,  from  the  loading  and  depar- 
ture until  the  arrival  and  discharge. 

§  1817.  The  following,  though 
done  volimtarily  and  after  delibera- 
tion for  the  good  of  ship  and  cargo, 
shall  not  be  deemed  general  average : 
— Expenses  occasioned  by  the  in- 
herent defect  of  the  ship,  by  her 
unseaworthiness,  or  by  the  fault 
or  neglect  of  the  captain  or  any  of 
the  crew.  All  these  are  at  the 
charge  of  the  captain  or  the  ship  {p). 

§  1818.  Simple  or  particular 
averages  are : — 

1.  Loss  or  damage  of  goods  by 


to  sell  as  much  of  the  cargo  aa  is  needful  to  meet  the  costs  of  repairs  or  of  supplies.  The 
sale  of  the  goods  must  be  by  auction,  and  authorized  by  judge,  consul,  or  proper 
authorities.  The  party  interested  in  the  cargo  receives  compensatiun  according  to 
Art.  1395  at  the  market  price  of  the  goods  at  the  port  of  destination,  which  they  would 
have  fetched  at  the  time  of  the  ship*s  arrival.  If  the  goods  have  realized  more  than 
that  at  the  port  of  refuge,  the  surplus  goes  to  the  party  interested  in  the  cargo  if  the 
ship  reaches  her  place  of  destination.  He  only  gets  the  market  price,  however,  if  the 
vessel  does  not  complete  her  voyagpe."     (JJl.  p.  174.) 

{p)  **  Ship  and  freight  are  responsible  to  the  shippers  for  any  damage  occurring  to  the 
goods  through  the  negligence,  incapacity,  or  dishonesty 'of  the  captain.  (Arts.  1390 
and  1824.)"— (Ul.  p.  175.) 
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zendas  por  borrasca,  preza,  nau- 
fragio,  ou  encalho  fortuito  durante 
a  Tiajem : 

2^.  as  despezas  feitas  para  as 
salvar : 

3°.  a  perda  de  cabos,  amarras, 
ancoras,  velas  e  mastros,  causada 
por  borrasca,  ou  outro  accidente  de 
mar: 

4^.  as  despezas  de  reclama^ao 
sendo  o  navio  e  as  fazendas  recla- 
mados  separadainente : 

5°  o  concerto  particular  de  vazi- 
Ibas,  e  as  despezas  incursas  para 
conservar  os  efFeitos  averiados  : 

6°.  o  augmento  de  frete  e  despe- 
zas de  carga  o  descarga,  quando, 
declarado  o  navio  innavegavel,  as 
fazendas  eao  levadas  ao  logar  do 
destine  por  um  ou  mais  nayios. 

E  em  geral  as  despezas  causadas 
e  o  damno  soffrido  pelo  navio  so,  ou 
so  pelas  mercadorias  durante  o 
tempo  des  riscos. 

§  1819.  So  em  razao  de  baixos 
ou  bancos  de  areia  conhecidos,  o 
navio  nao  pode  dar  a  vela  do  logar 
da  partida  com  a  carga  inteira,  nem 
chegar  ao  logar  do  destine  sem  des- 
carregar  em  barcas  parte  da  carga, 
as  despezas  de  aligeirar  o  navio 
nao  sao  reputadas  avaria. 


storm,  capture,  shipwreck,  or  acci- 
dental stranding  during  the  toj- 
age: 

2.  Expenses  incurred  to  save 
them: 

3.  The  loss  of  cables,  hawsers, 
anchors,  sails,  and  masts,  caused  by 
a  gale  or  other    accident  of  the 

sea  {q) : 

4.  The  expenses  of  reclamation, 
when  the  ship  and  the  goods  are 
reclaimed  separately : 

5.  The  particular  repair  of  the 
packages,  and  expenses  incurred  in 
repairing  goods  which  are  damaged : 

6.  The  increased  freight  and  ex- 
penses of  loading  and  discharging, 
when,  the  ship  being  declared  imfit 
for  sea,  the  goods  are  carried  to 
their  place  of  destination  by  one  or 
more  other  ships. 

And  in  general  expenses  incurred 
and  losses  sustained  for  the  ship 
alone,  or  only  for  the  goods,  during 
the  time  of  the  risk. 

§  1819.  If  by  reason  of  shoals 
and  sandbanks  the  ship  cannot,  as 
a  matter  of  course,  start  from  her 
port  of  departure  with  all  her  cargo 
on' board,  or  arrive  at  the  port  of 
destination  without  having  to  dis- 
charge part  of  it  into  lighters,  such 
expenses  of  lighterage  are  not  ac- 
counted average. 


(q)  "  If  the  ship  has  sustained  a  particular  damage  the  costs  of  repairiiig  that  damage 
in  the  port  of  refuge  under  anj  circumstances  are  also  particular  average.  The  costs 
of  repairs  are  not  therefore  to  belong  to  general  average  in  that  they  are  very  expen- 
sive in  the  port  of  refuge,  and  cost  more  than  if  eife:;te:l  at  the  port  of  destination  or  in 
the  ship's  own  home.     (Lowndes,  p.  349.)*' — (Ul.  p.  175.) 


THE  LAW  OF  PORTUGAL. 


587 


Estas  despezas  fazem  a  cargo  do 
navio  eomente,  niio  havendo  na 
cartaparta  ou  conhecimeuto  estipu- 
la9ao  em  contrario. 

§  1820.  As  disposi^oes,  eatabeli- 
cidas  nos  artigos  III,  IV,  V,  e  VI 
dcerca  das  avarias  grossas  e  das 
avarias  simples,  sao  egualmente 
applicaveis  a  estas  barcas,  e  aos  ob- 
jectos  nellas  carregados,  segundo 
as  diversas  causa s  de  que  o  facta 
resulte. 

§  1821.  Se  acontecer  durante  o 
trajecto,  quer  as  barcas,  quer  as 
fazendas  nellas  carregadas,  um 
damno  reputado  avaria  grossa,  este 
damno  sera  supportado  um  ter9o 
pelas  barcas  e  dois  ter90s  pelas 
fazendas  embarcadas  a  seu  bordo. 

§  1822.  Heciprooamente,  e  ate  ao 
momento  em  que  as  fazendas  car- 
regadas nas  barcas  sao  descarre- 
gadas  no  logar  de  seu  destine,  e 
entregues  aos  consignatarios,  con- 
tinuam  em  comraunhao  com  o  navio 
e  com  as  demais  fazendas  da  carga, 
e  contribuem  nas  avarias  grossas 
que  possam  acontecor-lhes. 

§  1823.  As  fazendas,  que  ainda 
nao  estiverem  a  bordo  das  barcas, 
nao  contribuem  nas  perdas  que 
acontecerem  nosse  tempo  ao  navio, 
para  cuja  carga  sao  destinadas. 


These  costs  fall  on  the  ship  alone, 
unless  otherwise  conditioned  in  the 
charter-parter  or  bill  of  lading. 


§  1820.  The  rules  of  the  Articles 
3,  4,  5,  and  6  concerning  general 
and  particular  average,  are  equally 
applicable  to  these  lighters,  and  the 
goods  on  board  them,  according  to 
the  different  causes  that  have  pro- 
duced the  disasters. 


§  1821.  If  during  their  trips  a 
damage  belonging  to  general  aver- 
age occurs  either  to  lighters  or 
goods  on  board  them,  this  is  to  be 
borne,  a  third  by  the  lighters  and 
two-thirds  by  the  goods  on  board 
them. 

§  1822.  Reciprocally,  up  to  the 
moment  when  the  goods  in  the 
lighters  are  discharged  in  the  place 
of  their  destination  and  delivered 
to  the  consignees,  they  continue  in 
common  with  the  ship  and  the  rest 
of  the  goods,  and  contribute  to 
any  general  average  occurring  to 
them(r). 

§  1823.  Goods  which  are  not  yet 
shipped  on  board  the  lighters  do 
not  contribute  to  any  losses  which 
during  the  time  may  occur  to  the 
vessel  for  whose  cargo  they  are 
intended. 


§  1824.  Os  damnos,  acontecidos  §  1824.  Damages  happening  to 


(r)  '*  In  this  article  is  meant  not  merely  the  goods  which  are  in  lighters  in  consequence 
of  a  case  of  necessity,  but  also  of  those  cases  in  which  goods  in  the  customary  course  of 
the  voyage  have  been  placed  in  lighters  whether  in  the  port  of  departure  to  be  carried 
to  the  ship,  or  at  the  port  of  destination  to  be  brought  ashore.*'     (Ul,  p.  176.) 
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ds  fazendas  por  culpa  do  capitao 
nao  haver  bem  fechado  as  escotilhas, 
amarrado  o  navio,  f ornecido  de  bons 
apparelhos  de  g^indar,  pelo  haver 
sobrecarregado,  e  por  quaesquer 
outros  accidentes  derivados  de  negli- 
gencia  ou  culpa  do  capitao  ou  gentes 
da  tripula9ao/  sao  avarias  particu- 
lares,  pelas  quaes  o  carregador  tern 
ac9ao  contra  o  capitao,  navio  e  frete. 


§  1825.  As  despezas  de  pilotagens 
de  costa  e  barras  e  outras  f eltas  por 
entrada  e  sahida  d'abras  ou  rios ; — 
OS  direitos  de  licen9asy  visitas,  tone- 
lagem,  marcas,  ancoragens  e  outros 
de  navega^ao,  nao  sao  avarias,  mas 
simples  despezas  a  cargo  do  navio, 
salvo  conven^ao  na  carta  de  freta- 
mento  ou  conhecimentos. 

Estas  despezas  nao  podem  em  caso 
algum  ser  lan9adas  a  cargo  dos 
seguradores. 

§  1836.  As  avarias  grossas  ou 
communs  serao  reguladas  e  repar- 
tidas  no  logar  onde  o  navio  descar- 
regar  no  fim  da  viagem ;  salvo  tendo 
a  viagem  logar  para  as  colonias  ou 
outros  estabelecimentos,  dominios,  e 
possessoens  ultramarinas  do  estado; 
neste  case  as  reparti^oens  serao 
reguladas  no  logar  do  reino  donde 
o  navio  partiu. 


§  1837.  Eompendo-se  a  viagem 
no  reino,  ou  varando  nolle  o  navio, 
as  reparti9oens  das  avarias  serao 
reg^adas  no  logar  do  reino,  donde 
o  navio  partiu,  ou  deveria  partir. 


the  goods  by  fault  of  the  captain's 
not  having  had  the  hatches  properly 
secured,  or  the  ship  duly  moored, 
or  proper  hoisting  tackle  on  board, 
or  from  having  overloaded  the  ship, 
or  any  other  accident  arising  from 
the  negligence  or  any  fault  of 
captain  or  crew,  are  particular 
average  for  which  the  shipper  may 
bring  an  action  against  captain, 
ship,  and  freight. 

§  1825.  The  costs  of  pilotage  of 
coast  and  bar,  and  other  costs  of 
going  in  and  out  of  harbours  and 
rivers,  permits,  visits,  tonnage, 
beaconage,  anchorage,  and  other 
navigation  dues,  are  not  average, 
but  simple  costs  to  the  ship's  charge 
supposing  no  other  agreement  in 
charter-party  or  bill  of  lading. 

These  expenses  cannot  in  any 
case  fall  upon  the  underwriters. 


§  1836.  General  average  is  to  be 
adjusted  and  apportioned  at  the 
place  where  the  ship  discharges  at 
the  end  of  the  voyage ;  except  in  the 
case  of  voyages  to  the  colonies,  or 
other  ultramarine  establishments, 
dominions,  and  possessions  of  this 
State,  in  which  case  the  apportion- 
ment is  to  be  adjusted  at  that  port 
in  the  kingdom  from  which  the  ship 
sailed. 

§  1837.  If  the  voyage  is  broken 
up  or  the  ship  is  stranded  within 
the  kingdom,  the  apportionment 
of  the  average  shall  be  adjusted  at 
that  place  in  the  kingdom  from 
whence  the  vessel  sailed  or  was  to 
have  sailed. 
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§  1838.  Eompendo-seaviagemes- 
tando  o  navio  fora  do  reino,  ou 
yendendo-se  a  carga  n'um  porto  de 
arribada  for^ada,  a  reparti^ao  da 
averia  deverd  ser  regulada  no  logar 
onde  aconteceu  o  rompimento,  ou  no 
da  venda  da  carga. 


§  1839.  A  regula9ao  e  reparti9ao 
das  avarias  grossas  fazem-se  a  dili- 
gencias  do  capita  o,  e  por  arbitra- 
dores  expertos. 

Os  arbitradores  sao  nominados 
pelas  partes,  ou  pelo  tribunal  com- 
mercial do  districto,  fazendo-se  no 
reino.  No  extrangeiro,  pelo  consul 
portuguez.  Os  arbitradores  antes 
de  operar  prestarao  juramento. 

A  repartigao  serd  homologada 
pelo  tribunal  respectivo :  em  pais 
extrangeiro,  pelo  consul,  e  na  sua 
falta  pela  auctoridade  competente 
do  logar. 

§  1840.  Deixando  o  capitao  de 
fazer  as  diligencias  ordenadas  no 
artigo  preoedente,  os  donos  do  navio 
ou  das  fazendas  podem  requerer  a 
regula^ao  e  reparti^ao,  sem  pre- 
juizo  da  ac^ao  de  indemni8a9ao 
contra  o  capitao. 

§  1841.  As  avarias  commuas  serao 
repartidas  por  contribui9ao  sobre  o 
valor  das  fazendas  carregadas,  que 
ao  tempo  do  sinistro  se  achassem  a 
bordo  do  navio,  ou  nas  barcas  de 
descarga,  ou  que  se  alijassem  por 


§  1838.  K  the  voyage  is  broken 
up  when  the  ship  is  out  of  this 
kingdom,  or  if  the  cargo  is  sold  at 
a  port  of  refuge,  the  apportionment 
of  average  must  be  adjusted  at  the 
place  where  such  breaking  up  has 
occurred,  or  where  the  cargo  has 
been  sold. 

§  1839.  The  adjustment  and  dis- 
tribution of  the  general  average 
must  be  made  at  the  captain's  in- 
stance and  by  qualified  arbitrators. 

These  adjust 3rs  to  be  nominated 
by  the  parties,  or  by  the  commercial 
tribunal  of  the  district,  if  in  the 
kingdom.  In  foreign  countries,  by 
the  Portuguese  consul.  They  are 
to  be  sworn  before  commencing 
their  work. 

The  adjustment  to  be  certified  by 
the  proper  court ;  in  foreign  coun- 
tries by  the  consul,  or,  failing  him, 
by  the  authority  competent  in  the 
place. 

§  1840.  If  the  captain  delays 
carrying  out  the  above  regulations, 
the  owners  of  ship  or  cargo  may 
demand  the  adjustment  and  divi- 
sion, without  prejudice  to  their 
claim  for  indemnification  from  the 
captain. 

§  1 84 1 .  The  general  average  shall 
be  borne  by  a  contribution  over  the 
value  of  the  goods  carried,  which  at 
the  time  of  the  accident  were  on 
boai'd  the  ship  or  in  the  lighters  for 
discharging  (*),  or  which  have  been 


(«)  **From  §§  1820  and  1822,  it  follows  that  not  only  are  those  goods  meant  here 
which  arc  brought  in  lighters  by  reason  of  cases  of  necessity,  but  the  lighterage  in  the 
ordinary  course  of  the  voyage  is  hereby  included.  This  is  a  deviation  from  the  §  720. 1 
of  the  German  Code.     (Conf.  p.  64.) "— (Ul.  p.  178.) 
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necessidade  antes  que  o  damno 
acontecesse,  e  sobra  ametade  do 
valor  do  navio,  e  ametade  do 
xnontante  do  frete.  As  especies 
amoedadas  nao  contribuirao  alem 
da  ametade  do  seu  yalor  nominaL 


§  1842.  As  fazendas  cairegadas 
serao  estimadas  segundo  o  seu  valor 
no  logar  da  descarga,  deduzido  o 
frete,  direitos  d'entrada  e  outros  de 
descarga. 

Exceptuao-se  os  casos  seguintes : 
Se  a  reparti9ao  dever  fazer-se  no 
logar  do  reino  donde  o  navio  partiu 
ou  deveria  partir,  o  valor  dos  ob- 
jectos  carregados  serd  determinado 
segundo  o  pre^o  da  compra  com  as 
despezas  ate  bordo,  nao  compreben- 
dido  o  premio  do  seguro. 

Se  estes  objectos  estiverem  ava- 
riados,  seg^undo  o  seu  valor  real. 

Se  a  viagem  se  rompeu,  ou  as 
fazenda«  se  venderao  fora  do  reino, 
a  avaria  nao  pode  la  regular-se, 
tomar-se-ba  por  capital  contribuinte 
o  valor  dessas  fazendas  no  logar  do 
rompimento,  ou  producto  liquido 
que  se  tiver  obtido  no  logar  da 
venda. 

§  1843.  As  fazendas  alijadas  serao 


necessarily  jettisoned  before  the  loss 
took  place,  and  on  one-half  tbe  value 
of  the  ship(/),  and  one-half  the 
amount  of  the  freight  (u).  The 
articles  replaced  by  contribution 
shall  bear  the  half  of  their  nominal 
value. 

§  1842.  The  goods  carried  shall 
be  valued  according  to  their  worth 
at  the  place  of  discharge,  deducting 
freight,  import  duties,  and  other 
landing  charges. 

Except  in  the  following  cases: — 

If  the  apportionment  is  to  be 
made  in  that  place  within  the  king- 
dom from  whence  the  ship  sailed  or 
was  to  sail,  the  value  of  the  goods 
carried  shall  be  regulated  by  the 
cost  price  with  the  expenses  till  on 
board,  not  including  the  premium 
of  insurance. 

If  such  goods  are  damaged,  by 
their  actual  value. 

If  the  voyage  is  broken  up  or  the 
goods  are  sold  out  of  the  kingdom, 
and  the  average  cannot  be  adjusted 
there,  the  contributing  value  is  to 
be  taken  at  the  worth  of  the  goods 
at  the  place  of  breaking  up,  or  the 
net  proceeds  realised  at  the  place  of 
sale. 

§  1843.  The  goods  jettisoned  (x) 


(^  '^Tho  value  of  the  ship  in  qaeetion  here  is  that  which  is  ascertained  by  experts  at 
the  end  of  the  voyage.  If  the  ship  has  been  damaged  on  the  way,  then  the  value  is 
meant  in  her  damaged  condition."     (Ul.  p.  179.) 

{u)  ''If  the  freight,  with  the  proviso  of  §  1529,  has  been  advanced,  and  a  condition 
made  that  it  is  not  to  be  refunded  in  case  of  loss  of  the  goods,  it  is  the  custom  in 
Portugal  according  to  a  notice  contained  in  Lowndes'  work,  p.  352,  to  draw  upon  such 
advanced  freight  for  contribution  in  general  average  on  the  full  amount,  and  not  merely 
on  the  half.  The  Portuguese  adjusters  distinguish  thus  whether  the  freight  is  saved  to 
the  shipowner  or  the  shipper.  In  the  first  case,  it  contributes  only  with  the  half ;  in 
the  latter,  with  the  whole.     (See  §§  1629,  1530,  1628.)"— (Ul.  p.  179.) 

{x)  ''  With  regard  to  those  goods  which  are  sold  on  the  way  to  meet  general  average 
costs,  compare  the  remark  10. 

*'  §  34,  1394,  empowers  the  captain  to  sell  goods  in  cases  of  necessity  in  order  to  meet 
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ayaliadas  Begnndo  o  preqo  corrente 
do  logor  da  descarga  do  navio,  e 
deduzido  ofrete,  direitosde  entrada  e 
despezas  ordinarias.  A  sua  natureza 
e  qualidade  serao  provadas  por 
coiilieciinentos,  facturaa  ou  outras 
provas. 

§  1844.  Sendo  a  natureza  e  quali- 
dade das  mercadorias  designadas  no 
conhedmento,  e  achando-se  ser  d'um 
valor  maior,  salyando-sei  contri- 
buirao  no  pe  do  seu  valor  real, — 
perdendo-se  pelo  alijamento,  serao 
pagas  segundo  a  qualidade  desig- 
nada  no  conbeciinento.  Achando-se 
de  qualidade  inferior  d  indicada  no 
conbecimento,  serao  pagas,  sal- 
vando-se,  segundo  a  qualidade  de- 
signada ;  e  no  pe  do  seu  valor  real, 
perdendo-se. 


§  1845.  As  muni9oens  de  guerra 
e  bocca,  a  matalotagem  e  fato  da 
gente  da  tripula9ao  nao  contribuem 
no  alijamento :  o  valor  porem  das 
que  se  alijarem  serd  pago  por  contri- 
bui9ao  por  todos  os  demais  effeitos. 


to  be  valued  at  tbeir  market  price 
at  the  place  of  the  ship's  discharge, 
deducting  freight,  customs,  and 
ordinary  charges.  Their  kind  and 
quality  to  be  proved  by  bills  of 
lading,  invoices,  and  other  means. 


§  1844.  If  the  kind  and  quality 
of  the  goods  have  not  been  given 
correctly  in  the  bill  of  lading,  and 
they  are  worth  more,  in  case  they 
are  saved  they  must  contribute  on 
their  real  value, — but  if  lost  by  jetti- 
son, they  are  made  good  according 
to  their  value  in  the  bill  of  lading. 
But  if  they  are  of  less  value  than 
that  indicated  in  the  bill  of  lading, 
if  saved  they  pay  according  to  their 
designated  value  ;  if  lost,  they  are 
paid  for  according  to  their  real 
value. 

§  1845.  .Munitions  of  war,  pro- 
visions, the  wages  and  efEects  of  the 
seamen,  do  not  contribute  to  the 
jettison  (y) ;  but  if  these  are  jetti- 
soned they  are  to  be  paid  for  by 
contribution  of  the  remaining  pro- 
perty. 


the  costs  of  repairs,  and  makes  no  difference  between  particular  and  general  average 
damage  of  the  ship.  The  cargo  owners,  according  to  }  35,  1395,  receive  the  proceeds 
of  the  sale  in  the  porfc  of  refuge  if  they  are  higher  than  the  price  at  the  port  of  destina- 
tion, and  the  ship  reaches  the  port  of  destination.  The  German  Code  (§  713,  last 
clause)  allows  the  cargo  owners  only  the  value  at  the  port  of  destination  if  the  sale  has 
been  done  to  meet  general  average  charges.*'     (Ul.  p.  180.) 

(^)  '*  The  lender  on  hottomry  is  liable  to  the  capital  amount  of  the  bottomry  debt  for 

contributions  occurring  in  general  average,  unless  the  contrary  is  expressly  conditioned 

in  the  bottomiy  bond. 

"  Art.  10. 

**  1630.  If  the  contract  of  risk  contains  no  particular  and  specific  agreement  about 
the  risks  taken  by  the  lender  he  will  be  answerable  for  all  maritime  risks. 

**  If  there  is  a  restriction,  he  will  be  responsible  only  for  those  mentioned  in  the 
contract.  It  is  always  necessary  that  the  lender  should  take  some,  if  not  all,  of  the 
maritime  risks,  under  pain  of  nullifying  the  contract  as  a  maritime  exchange  by  the 
tei-ms  of  Art.  7.''     (Ul.  p.  180.) 
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§  1846.  Os  efPeitos  de  que  nao 
houver  conhecimento  do  capita o,  ou 
que  se  nao  acharem  na  lista  ou 
manifesto  da  earga,  nao  se  pagam, 
sendo  alijados ;  mas  contribuem  na 
avaria  g^ossa,  salvando-se. 


§  1847.  Os  objectos  carregados 
Bobre  a  coberta  contribuem  naavaria 
grossa,  salvando-se.  Sendo  alijados 
ou  avariados  pelo  alijamento,  o  dono 
nao  tern  direito  a  pedir  que  sejam 
contemplados  na  contribui9ao ;  tem 
todayia  ac9ao  de  indemnisa^ao  contra 
o  capitao  e  navio,  se  o  capitao  os 
carregou  sobre  a  coberta  sem  con- 
Bentimento  seu. 

§  1848.  Temlogar  a  contribuigao 
em  avaria  grossa  por  damno  soffrido 
pelo  naviOy  se  causado  para  facilitar 
o  alijamento  ou  salvar  as  fazendas. 


§  1846.  Goods  of  which  no  bill  of 
lading  is  produced  bj  the  captain, 
and  which  are  not  found  entered  in 
loading-book  or  manifest,  are  not 
made  good  if  jettisoned ;  but  if 
saved  they  do  contribute  in  general 
average. 

§  1  Si7,  Goods  laden  on  deck  con- 
tribute in  general  average  if  saved. 
If  jettisoned,  or  damaged  by  jettison, 
their  owner  has  no  right  to  expect 
compensation  by  contribution  (z) ; 
still  he  has  a  claim  to  indemnifica- 
tion against  captain  and  ship,  if  the 
captain  loaded  them  on  deck  with- 
out his  consent. 


§  1848.  Damages  occurring  to  the 
ship  in  order  to  facilitate  the  jetti- 
son, or  to  save  goods,  are  to  be  made 
good  in  general  average  (a). 


§  1849.  Se  nao  obstante  o  alija-  [       §  1849.  If,  notwithstanding  the 


(s)  "  No  exception  is  made  in  favour  of  the  coasting  trade ;  still,  it  often  happens 
in  daily  life,  if  proof  is  given  that  it  is  costomarj  in  any  voyage  concerned  to  load  the 
particolar  articles  on  deck.  By  the  law  the  captain  is  responsible  for  damages 
happening  to  goods  laden  on  deck  without  wrilten  permLssion. 

**Art.  31. 

*^  §  1391.  The  captain  is  responsible  for  all  damage  happeoing  to  g^oods  laden  on  deck 
without  the  shippers*  written  consent."     (Ul.  p.  181.) 

(a)  "  There  is  no  rule  in  that  part  of  the  Code  treating  of  average  as  to  deductions  on 
account  of  the  difference  between  now  and  old.  But  the  adjusters  usually  deduct  a 
third  from  the  full  amount  of  the  costs  of  repair  of  the  ship,  and  refer  to  the  analogy 
of  §  1830.     A  sixth  is  deducted  on  chain  cables,  but  nothing  on  anchors. 

*'Art.  18. 

**  }  1830.  If  a  particular  damage  happens  to  an  insured  vessel,  the  underwriter  shall 
only  pay  two-thirds  of  the  costs  of  repairs  of  the  damages  which  are  said  by  proper 
experts  to  have  been  caused  by  fortune  of  the  sea,  without  regard  to  whether  the 
repairs  have  been  made  or  not,  provided  that  the  ship  had  been  valued  in  the  policy  at 
its  real  value,  and  that  the  repairs  do  not  exceed  three-quarters  of  that  value. 

**  If  the  experts  consider  that  owing  to  the  repairs  the  real  value  of  the  ship  is  raised 
above  a  third  of  the  sum  which  they  cost,  the  underwriter  is  to  pay  the  expenses  minus 
the  extra  value  of  the  ship.*'     (Ul.  p.  181.) 
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mento  das  fazendas  ou  corte  d'ap- 
parelhos  o  nayio  se  nao  salva,  nao 
tern  logar  contribui^ao  alguma.  Os 
objectos  que  ficdrao  em  bom  estado 
ou  se  salydrao  nao  respondem  por 
pagamento  algum  em  contribui^ao 
d'avaria  dos  objectos  alijados, 
ayariadoB,  ou  cortados. 

§  1850.  Se  pelo  alijamento  das 
mercadorias  ou  corte  d'apparelhos  o 
nayio  se  salya,  e  continuando  a 
yiajem  perece,  os  effeitos  salyos 
contribuem  so  por  si  no  alijamento 
no  pe  de  seu  yalor  no  estado  em 
que  se  achao,  deduzidas  as  despezas 
de  salyados. 

§  1851.  Salyando-se  o  nayio  e  a 
carga  em  consequencia  de  corte  d'ap- 
parelhos, ou  d'outro  damno  feito 
deliberadamente  ao  nayio,  se  as  mer- 
cadorias yem  depois  a  perder-se  ou 
a  ser  roubadas,  o  capitao  nao  pode 
exigir  dos  donos,  carregadores,  ou 
oonsignatarios  dellas,  quecontribuao 
nesta  ayaria.  Deriyando  a  perda  das 
fazendas  de  facto  do  dono  ou  consig- 
natario  dellas,  contribuirao  na  ayaria 
commum. 

§  1852.  0  dono  das  fazendas  nao 
pode  em  caso  algum  ser  obrigado  a 
contribuir  n' ayaria  g^ssa  por  mais 
do  yalor  dellas  na  sua  chegada : 
salyo  nas  despezas  que  o  capitao 
depois  no  naufragio,  preza  ou  de- 
ten^ao  do  nayio  tiyesse  feito  de  boa 
fe,  e  mesmo  sem  ordem  para  salyar 
OS  effeitos  naufragados,  ou  recla- 
mar  os  appresados,  mesmo  no  caso 
que  as  suas  diligencias  ou  recla- 
ma9oens  fossem  sem  fructo. 


L. 


jettison  of  goods,  or  cutting  away  of 
the  ship's  apparel,  the  ship  is  not 
say  ed,  no  contribution  whateyer  shall 
take  place.  The  property  which 
escapes  to  land  or  is  sayed  is  not 
liable  for  any  payment  as  contri- 
bution in  ayerage  for  the  property 
jettisoned,  damaged,  or  cut  away. 

§  1 850.  If  by  the  jettison  of  goods 
or  cutting  away  of  apparel  the  ship 
is  sayed,  and  in  continuing  her 
yojage  perishes,  the  goods  sayed 
contribute  for  themselyes  alone  to 
the  jettison,  on  their  yalue  in  their 
actual  condition,  deducting  the  ex- 
penses of  salyage. 

§  1851.  If,  the  ship  and  cargo 
haying  been  sayed  in  consequence  of 
the  cutting  away  of  apparel  or  other 
damage  deliberately  done  to  the 
ship,  the  goods  are  afterwards  lost 
or  stolen,  the  captain  cannot  require 
the  owners,  shippers,  or  consignees 
thereof  to  contribute  to  such  ayerage. 
If  the  loss  of  the  goods  arises  from 
the  act  of  the  owner  or  consignee 
thereof,  they  shall  contribute  to  the 
general  ayerage. 

§  1852.  The  owner  of  the  goods 
can  in  no  case  be  obliged  to  contri- 
bute to  general  ayerage  more  than 
the  yalue  of  them  in  their  actual 
condition ;  except  in  the  case  of  ex^ 
penses  which  the  captain,  after 
shipwreck,  capture,  or  detention  of 
the  ship,  has  incurred  in  good  faith, 
though  it  be  without  orders,  to  saye 
the  wrecked  goods,  or  to  reclaim 
those  captured,  eyen  in  case  his 
exertions  or  reclamations  shall  haye 
proyed  unsuccessful. 

QQ 
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§  1853.  Se  depoifl  de  feita  a  re- 
partd^ao  os  donos  reoobrarem  os 
effeitos  alijados,  serao  obrigados  a 
repagar  ao  capitao  e  intereesados  na 
carga  a  oontribiii9ao  reoebida  por 
oontempla^o  de  taes  objectos,  dedu- 
zidos  08  damnos  causados  pelo  alija- 
mento,  e  despezas  da  recupera^o. 
Neete  caso  a  reposta  serd  repartida 
entre  o  navio  e  interessados  na  carga 
no  mesma  proporgao,  em  que  estes 
contribufiao  para  o  resarcimento  do 
damno  causado  pelo  alijamento. 

§  1854.  8e  o  dono  dos  objectos 
all j  ados  os  recuperar  sem  reclamar 
indemnizaQao  alguma,  estes  objectos 
nao  contribuirao  nas  avarias  sobre- 
vindas  ao  restante  da  carga  depois 
do  alijamento. 


TIT.  XIL 
Das  Abbibadas  for9Adas. 

§  1610.  Diz-se  arribada  forgada 
a  entrada  necessaria  em  porto  ou 
logar  distincto  dos  determinados  na 
viaj  em  do  navio .  Sao  j  ustas  causas 
d'arribada  forgada,  1^.  a  falta  de 
viveres  o  agoada,  2°.  o  temor  fun- 
dado  d'inimigoB  ou  piratas,  3^. 
qualquer  acddente  acontecido  ao 
navio,  que  o  inbabilite  de  continuar 
a  navegagao. 

§  1612.  Fazem  sempre  por  conta 
do  armador  ou  fretador  as  despe- 
zas occasionadas  pela  arribada  for- 
gada. 


§  1853.  If,  after  the  apportion- 
ment is  made,  the  owners  recover 
the  goods  jettisoned,  tbej  are  bound 
to  return  to  the  captain  and  those 
interested  in  the  cargo  the  contribu- 
bution  received  in  respect  of  such 
goods,  deducting  the  loss  caused  by 
the  jettison  and  the  expenses  of  re- 
covery. In  this  case  the  refund  shall 
be  apportioned  between  the  ship  and 
those  interested  in  the  cargo,  in  thb 
same  proportion  in  which  these 
contributed  their  shares  of  the  loss 
caused  by  the  jettison. 

§  1854.  If  the  owner  of  the  goods 
jettisoned  shall  recover  them  with- 
out claiming  any  indemnity  for  their 
loss,  these  goods  shall  not  contri- 
bute to  any  average  that  may  oc- 
cur to  the  remainder  of  the  cargo 
subsequently  to  the  jettison. 

TIT  XIL 
Op  PUTTma  into  a  Poet  of  Rb- 

FUGE. 

§  1610.  By  putting  into  a  port 
of  refuge,  or  "forced  arrival,"  is 
understood  any  necessary  entering 
of  a  port  or  place  other  than  those 
defined  by  the  ship's  voyage.  Jus- 
tifiable grounds  for  "forced  arrival" 
are— 1.  The  want  of  victuals  or 
water.  2.  Beasonable  fear  of  ene- 
mies or  pirates.  3.  Any  accident 
to  the  ship  which  has  disabled  her 
from  continuing  the  navigation. 

§  1612.  The  expenses  of  entering 
a  port  of  refuge  are  always  charge- 
able to  the  owner  or  lessor  of  the 
ship  (5). 


{h)  ''OdIj  the  proper  (special)  port  of  rofuge  oharges,  beginning  with  the  oosts  of 
numing  in,  are  eventaally  distributed  as  g^eral  average."    (Ul.  p.  172.) 
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§  1616.  So  pode  autorizar-se  a 
descarga  no  porto  d'arribada,  sendo 
indispensavel  para  concerto  do  na- 
vio,  ou  reparo  d'avaria  na  carga. 
Nestes  casos  deve  preceder  no  reino 
e  dominios  autorLza9ao  do  jniz  com- 
petente ;  no  estrangeiro  autoriza^ao 
do  consul  portugnez,  havendo-o ; 
e  em  sua  f  alta  da  autoridade  local. 


TIT.  IX. 

Dos  Fbetamentos. 

§  1525.  Se  o  capitao  for  obrigado 
a  fazer  concertar  o  navio  durante  a 
Tiajem,  o  affretador  on  carregador 
serd  obrigado  a  esperar  ate  que  o 
navio  seja  concertado :  ou  poderd 
retirar  as  suas  f  azendas  pagando  o 
frete  por  inteiro,  e  a  avaria  grossa, 
e  salvas  as  disposi9oens  do  artigo 
LX  deste  titulo. 

Se  o  navio  nao  poder  ser  concer- 
tado o  capitao  e  obrigado  a  a&etar, 
por  sua  conta  e  sem  poder  exigir 
augmento  algum  de  frete,  um  ou 
mais  navios  para  transportar  as 
f  azendas  de  carga  ao  logar  do  destino. 
Se  o  capitao  nao  poder  afEretar  outro 
ou  outros  navios  so  se  deve  o  frete  & 
propor9ao  da  viajem  andada.  Se 
neste  ultimo  case  os  carregadores  ou 
a  maior  parte  deUes  acharem  a  bem 
affretar  navios  para  o  transporte  das 
f  azendas  ao  logar  do  destino,  e  dabi 
resultar  augmento  de  frete,  cada 
earregador  contribuird  para  elle  no 


§  1616.  The  discharge  of  cargo 
at  a  port  of  refuge  can  only  be 
authorized  when  it  is  indispensable 
for  the  repair  of  the  ship  or  on  ac- 
count of  damage  to  the  cargo.  In 
these  cases  there  should  first  be,  in 
the  kingdom  and  colonies,  an  au- 
thorization by  a  competent  judge ; 
abroad,  an  authorization  by  the 
Portuguese  consul  if  there  is  one, 
and,  if  not,  by  the  local  authorities. 

TIT.  IX. 

Of  AFFBEIOHTMEirr. 

§  1525.  If  the  captain  is  oompelled 
to  repair  his  ship  during  the  voyage, 
the  charterer  or  shipper  is  obliged 
to  wait  until  the  ship  shall  be 
repaired ;  or  he  may  withdraw  his 
goods  on  paying  the  freight  in  full 
and  the  general  average,  and  sub- 
ject to  the  provisions  of  Art.  60  of 
this  Title  (c). 

If  the  ship  cannot  be  repaired,  the 
captain  is  bound  to  hire,  for  his  own 
account  and  without  being  entitled 
to  demand  an  increase  of  freight, 
one  or  more  ships  to  transport  the 
cargo  to  its  place  of  destination.  If 
the  captain  cannot  procure  one  or 
more  ships,  freight  is  only  due  in 
proportion  to  the  voyage  performed. 
If,  in  this  latter  case,  the  merchants 
or  the  greater  part  of  them  shall 
think  fit  to  engage  vessels  to  trans- 
port the  goods  to  the  place  of  des- 
tination, and  in  consequence  there 
is  an  augmentation  of  freight,  each 


(r)  This  article  provides  for  the  giving  np  of  the  bills  of  lading  in  such  a  case,  and 
for  the  guarantee  to  be  given  by  the  shipper  in  case  one  of  the  bills  of  lading  has  been 
sent  away.  It  also  stipulates  that  when  the  shipper  takes  away  his  goods,  he  is  to  pay, 
besides  the  freight,  any  expenses  of  discharging  or  remoying  other  goods  which  his 
doing  so  may  have  occasioned. 

uq2 
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pioporgao  do  piimeiro  frete  con- 
vindo. 


§  1527.  Deve-se  frete  por  inteiro 
das  f azendas,  que  o  capitao  for  obri- 
gado  a  vender  nos  termoB  do  Art. 
34,  Tit.  4,  deste  livro.  Chegando 
o  navio  a  bom  porto  deve-se  por 
inteiro :  perdendo-se  o  navio  deve- 
se  em  parte  e  i  propor9ao  da  viajem 
andada,  e  6  abatido  no  producto  da 
renda. 

§  1528.  0  frete  das  fazendas 
alijadas  para  8alya9ao  commum  do 
nayio  e  carga  6  devido  a  cargo  da 
oontribxii^aOi  no  caso,  em  que  se- 
gundo  as  determina9oenB  do  pre- 
sente  Codigo  a  oontribui9ao  tenba 
logar. 

§  1529.  Nao  se  deye  frete  algum 
de  fazendas  perdidas  por  naufragio 
ou  varaQao,  roubo  de  piratas,  ou 
tomadas  por  inimigo.  0  a&etador 
ter&  mesmo  nestes  cases  o  direito 
de  repetir  o  frete  adiantado,  salva 
conyen9ao  em  contrario. 

§  1530.  Besgatando-se  o  navio  e 
fazendas,  ou  salvando-se  do  naufra- 
gio deve-se  o  frete  at6  o  logar  da 
presa  ou  naufragio,  d  propor9ao  do 
frete  estipulado.  Se  o  capitao  con- 
duzir  as  fazendas  salvas  ou  resga- 
tadas  ao  logar  do  destine,  devera 
ser  pago  do  frete  por  inteiro,  con- 


merchant  shall  contribute  thereto  in 
proportion  to  the  freight  oiiginally 
stipulated  for. 

§  1527.  Freight  is  due  in  fuU  for 
goods  whidi  the  captain  has  been 
obliged  to  sell  in  the  case  dealt  with 
in  Art.  34,  Tit.  4  (d).  If  the  ship 
arrives  safe,  it  is  due  in  full ;  if  she 
is  lost,  it  is  due  in  part  and  in  pro- 
portion to  the  voyage  perf ormed, 
and  is  deducted  from  the  proceeds 
of  the  sale. 

§  1528.  The  freight  of  goods 
jettisoned  for  the  common  safety 
of  ship  and  cargo  is  due  in  the 
proportions  of  contribution,  in  the 
case  in  which  by  the  terms  of  the 
present  Code  contribution  takes 
place. 

§  1529.  No  freight  is  due  for 
goods  lost  through  shipwreck  or 
stranding,  robbed  by  pirates  or 
taken  by  the  enemy  («).  The  mer- 
chant in  such  a  case  is  entitled  to  a 
return  of  freight  advanced,  imless  it 
has  been  stipulated  to  the  contrary. 

§  1530.  If  the  ship  and  goods  are 
recaptured  or  saved  from  shipwreck, 
freight  is  due  up  to  the  place  of 
capture  or  shipwreck,  in  proportion 
to  the  freight  stipulated.  If  the 
captain  shall  convey  the  saved  or 
recaptured  goods  to  the  place  of 
destination,   he  is  entitled  to  his 


(d)  That  is,  when  goods  are  sold  at  a  port  of  refuge  to  raise  funds  for  the  neoessaiy 
expenses. 

(e)  **Ji  ship  and  cargo  do  not  reaoh  the  port  of  destination,  but  the  voyage  ends  on 
the  way,  the  shipowner  gets  distance  freight.  He  has  thus  only  been  saved  distance 
freight,  and  so  he  only  has  to  contribute  on  the  amount  of  distance  freight  earned." 
(Ul.  p.  179.) 
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tribuindo    por    avaria    groBsa    no 
danmo  e  resgate. 


§  1531.  Salvando-BO  no  mar  on 
nas  praias  sem  coopera9aodo  capitao 
f  azendas,  que  fizerao  parte  da  carga, 
e  sendo  depois  entregues  ds  partes 
interessadas,  nao  se  deve  frete  algum 
dessas  fazendas. 

§  1532.  0  fretador  ou  capitao 
nao  poderd  reter  as  fazendas  no 
navio  a  pretexto  de  f  alta  de  paga- 
mento  de  frete,  avaria  grossa,  e 
despezas  algumas.  Poderd  comtudo 
no  tempo  da  descarga  requerir  o 
deposito  das  fazendas  em  mao  de 
terceiro  ate  o  pagamento  do  que  Ihe 
for  devido, — e  pedir  a  venda  deUas 
sendo  susceptiveis  d'estragar-se  na 
demora.  Nao  podendo  a  avaria 
grossa  ser  immediatamente  regu- 
lada,  6  dado  ao  capitao  o  pedir  a 
consignagao  judicial  d'uma  somma 
arbitrada  pelo  juiz. 


§  1543.  AfEretando-se  neste  reino 
ou  dominios  navios  estrangeiros,  os 
sous  capitaens  e  os  navios  ficao 
sujeitos  ds  diBpo8i90ens  do  presente 
Codigo. 

As  mesmas  disposi9oens  regu- 
larao  e  obrigarao  os  capitaens  no 
que  respeitar  d  descarga,  e  a  qual- 
quer  outro  acto  exequivel  nestes 
reinos  e  dominios  se  o  fretamento 
tiver  logar  no  estrang^iro. 


freight  in  full,  contributing  as  gene- 
ral average  to  the  loss  and  ran- 

som(/). 

§  1531.  If  goods  forming  part  of 
a  cargo  are  saved  at  sea  or  on  the 
coast  without  the  captain's  co-ope- 
ration, and  are  afterwards  delivered 
to  the  parties  interested,  no  freight 
is  due  in  respect  of  such  goods. 

§  1532.  The  owner  or  captain 
cannot  retain  the  goods  on  ship- 
board for  default  in  payment  of 
freight,  general  average,  or  ex- 
penses of  any  kind.  He  can  how- 
ever at  the  time  of  discharge  re- 
quire the  deposit  of  the  goods  in 
the  hands  of  a  third  party  until  the 
payment  of  what  is  due, — and  he 
can  insist  on  the  sale  of  such  as 
are  liable  to  sufPer  damage  by 
delay.  If  the  general  average  can- 
not be  immediately  adjusted,  the 
captain  is  entitled  to  demand  the 
judicial  deposit  of  a  sum  at  the 
discretion  of  the  judge. 

§  1543.  If  foreign  ships  are 
freighted  in  this  kingdom  or  its 
dependencies,  their  captains  and 
the  ships  become  subject  to  the 
dispositions  of  the  present  Code. 

The  same  dispositions  shall  regu- 
late and  bind  the  captains  as  to 
what  concerns  the  discharge,  and 
any  other  executive  act  within  this 
kingdom  and  dependencies,  if  the 
affreightment  has  taken  place  in  a 
foreign  country. 


(/)  '<  The  freight  for  goods  saciifloed  is  liable  to  contribution.'*    (Ul.  p.  179.) 
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For  the  following  Btatement  of  the  law  and  practice  of  Portugal, 
on  a  point  of  much  importance,  not  clearly  defined  by  the  Code,  I  am 
indebted  to  Senhor  H.  F.  Mozer,  average-adjuster,  of  Lisbon: — 

*'  According  to  the  Portuguese  law  and  the  custom  of  this  port,  when 
a  vessel  has  lost  her  mast  by  accident,  or  has  sprung  a  leak,  which  renders 
it  unsafe  for  her  to  remain  at  sea,  and  the  master  takes  the  vessel  to  a 
port  of  refuge  to  repair  damages,  in  that  case,  founded  on  the  Article 
No.  1610  (defining  what  is  to  be  considered  a  necessary  deviation  of 
Toyage,  by  putting  into  a  port  other  than  that  to  which  the  vessel  is 
bound,)  the  putting  into  that  port  would  be  considered  a  legitimate  cause, 
and,  according  to  Article  No.  1816,  all  the  expenses  incurred,  such  as 
pilotage  in  and  out,  port  charges,  landing  and  re-shipment  of  cargo, 
storage,  and  the  expense  of  wages  and  maintenance  of  the  crew,  from 
the  day  on  which  the  vessel  entered  the  port,  would  be  classed  as  general 
average. 

'*It  does  not  matter,  according  to  Portuguese  law,  whether  the  mast 
was  cut  away  or  lost  by  accident  or  stress  of  weather ;  as  our  law  makes 
no  distinction,  but  assumes  that  in  either  case  the  ship  must  be  put  into 
safety,  and  therefore  these  expenses  must  be  borne  by  the  interests  at 
stake  in  community. 

*'  Should  the  vessel,  however,  have  to  put  into  a  port  of  refuge 
merely  for  protection  from  the  violence  of  the  weather,  in  such  case  the 
putting  into  such  port,  not  the  one  the  vessel  is  boimd  to,  would  be  con- 
sidered particular  average  on  the  ship,  and  all  the  expenses  before 
mentioned  would  fall  on  the  owners  of  the  ship,  because  there  is, 
according  to  Article  1610,  no  legitimate  reason  for  deviating  from  the 
intended  voyage. 

''  In  many  cases  this  may  appear  hard,  when  the  vessel,  suppose  on  a 
lee  shore,  runs  serious  risks  of  getting  aground  or  being  wrecked,  and  to 
prevent  this  runs  into  a  harbour  or  place  of  safety,  evidently  for  the 
general  benefit,  and  stUl  must  bear  all  the  expenses  incurred  by  that 
resolution.  Should,  however,  this  latitude  be  given  to  captains,  allowing 
them  to  enter  any  port  at  their  pleasure,  by  a  simple  declaration  of  theira 
that '  it  is  done  for  the  general  preservation  of  the  ship,  cargo,  and  lives 
of  the  crew,'  the  inconveniences  arising  therefrom  would  probably  make 
it  desirable  that  the  law  should  remain  as  it  is  worded." 

Since  the  first  edition  was  published,  Senhor  Mozer  has  been  good 
enough  to  prepare  for  me  the  following  report,  on  the  several  points  as  to 
which  I  was  previously  in  ignorance  of  the  Portuguese  law : — 

Answers  to  several  Queries  contained  in  the  "  Comparative  Table"  of  the 
Law  of  General  Average,  by  Richard  Lowndes. 

Damage  by  cutting  a  ship  open,  to  extract  the  cargo  : 

1.  If  the  whole  of  the  cargo  is  saved  through  this  measure,  and 
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the  vessel  is  also  saved,  there  wotild  not  be  the  slightest  doubt 
that  the  damage  caused  to  the  vessel  would  have  to  be  borne 
in  community  by  all  the  interests  at  stake  agreeably  to  Article 
1816  as  being  a  loss  "voluntarily"  incurred  for  the  general 
benefit.  Should,  however,  the  vessel  be  lost,  then  the  expense 
of  cutting  the  ship  open,  and  extracting  therefrom  the  cargo, 
would  be  classed  here  as  particular  average  on  goods  and 
freight^  the  latter  being  considered  as  part  value  of  the  goods 
salved,  as  provided  for  in  Article  1530. 

Loss  by  cutting  away  wreck  of  spars  already  carried  away : 
2.  No  rule  being  laid  down  in  the  Code  with  respect  to  this 
peculiarity,  the  practice  of  average  adjusters  has  been  to  allow 
in  general  average  the  value  of  sails  and  rigging  attached  to 
the  spars  carried  away  by  stress  of  weather.  This  practice  is 
founded  on  the  wording  of  Article  1816,  §  4, ''  anchors,  cables, 
and  whatever  other  articles  abandoned  iot  general  safety." 
The  spar  that  was  carried  away  is  not  allowed. 

Damage  to  sails  used  to  force  a  stranded  ship  off  the  ground : 
8.  No  rule  in  the  Oode.    In  practice  such  damage  would  not  be  an 
item  of  general  average,  excepting  that  the  force  of  the  wind 
should  carry  them  away — applying  the  provision  of  §  3  of 
Article  1816. 

Damage  to  steamer's  machinery  worked  for  same  purpose  (as  above) : 

4.  The  law  of  commerce  and  navigation  being  anterior  to  the 

employ  of  steam  power  to  ship,  no  provision  could  have  been 
made  in  it,  in  this  respect.  In  practice  it  would  only  be 
considered  general  average  in  case  the  screw  or  pc^Ldles  of  the 
steamer  were  thereby  damaged  or  carried  away  by  coming  in . 
contact  with  the  ground.  Any  damage  to  the  interior  parts 
of  the  machinery  would  not  be  considered  general  average. 
Coals  consumed  during  such  working : 

5.  Would  not  be  considered  as  general  average,  on  the  grounds  of 

the  principle  that  the  coals  are  put  on  board  as  stores  for  the 
use  of  the  ship.  Should,  however,  coals  be  put  on  board  after 
the  stranding  of  the  vessel,  these  would  be  admitted  in  general 
average,  if  the  vessel  by  this  means  is  worked  oft  the  ground. 
Damage  done  to  ship  and  ammunition  expended  in  resisting  an  attack 
of  an  enemy : 

6.  Would  be  decided  and  classed  as  the  above,  being  analogous. 
Damage  done  to  ship  in  order  to  extinguish  fire : 

7.  No  precise  provision  in  the  Code ;  however,  by  analogy  with 

§  6  of  Article  1816  enacting  that  the  damage  done  to  ship,  to 
facilitate  the  evacuation  of  water  is  to  be  considered  as  a 
general  average  item,  why  should  not  the  same  damage  done 
to  the  ship,  to  prevent  its  entire  destruction  by  fire,  be  also 
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considered  in  the  same  caiegoiy?  Independent  of  this,  the 
finale  to  Article  1816/'  and  in  general  a// damage  'yolontarilj' 
caused  in  case  of  '  peril '  is  sufficient  to  authorise  this  colloca- 
tion." It  has  been  the  invariable  practice  to  allow  the  damage 
inflicted  to  the  ship,  under  these  circumstances,  as  general 
ayerage. 
Expenses  of  a  complex  salyage  operation — when  property  saved 
piecemeal : 

8.  In  practice,  when  goods  are  saved  piecemeal,  the  expense  of 

each  individual  lot  is  made  to  be  borne  by  the  respective 
article.  If  only  part  of  the  expense  can  be  traced,  that  is 
kept  separate,  and  ihe  remainder  is  divided  pro  ratd  on  the 
value  salved.  If,  however,  the  salvage  expenses  are  of  so 
complex  a  nature  as  not  to  be  possibly  divisible  as  above, 
then  they  are  made  to  be  borne  rateably  on  the  whole  value 
saved. 
Extra  costliness  of  repairs  of  particular  average  at  the  port  of  refuge : 

9.  Not  general  average. 

Coals  and  engine  stores  expended  whilst  bearing  up  for  a  port  of 
refuge: 

10.  Not  general  average.  According  to  Article  1610  the  expenses 
incurred  by  bearing  up  to  a  port  of  refuge  only  conmience  to 
be  allowed  from  the  time  the  vessel  enters  that  port ;  therefore 
the  stores,  wages,  and  victuals  expended  previous  to  the  arrival 
of  the  vessel  are  always  considered  as  a  charge  on  the  owners 
of  the  ship. 

Cargo  lost  or  damaged  in  discharging  it  in  boats  or  lighters  at  a  port 
of  refuge  to  repair  the  ship,  or  in  reloading  it : 

11.  According  to  the  rule  laid  down  in  Article  1740  of  the 
Portuguese  Code,  goods  being  insured  against  all  risks,  these 
run  on  iminterrupted,  even  in  case  the  captain  should  be 
compelled  by  necessity  to  discharge  in  a  port  of  refuge,  whither 
he  had  to  go  to  repair  the  ship.  If,  therefore,  the  goods  lost 
or  damaged  in  discharging  or  reloading  at  a  port  of  refuge, 
the  corresponding  risks  run  uninteirupted  for  aocoimt  of  tiie 
insurers  (or  if  not  insured  for  account  of  the  shipper),  it 
follows  logically  that  such  loss  or  damage  arising  from  said 
cause  cannot  by  law  be  construed  as  a  general  average  loss, 
and  is  to  be  considered  as  particular  average — according  to 
Article  1818. 

Cargo  lost  or  damaged  in  such  a  discharge  otherwise  than  in  lighters 
or  boats : 

12.  By  Article  1364  the  responsibility  of  the  master  of  the  ship 
commences  &om  the  time  the  cargo  is  put  on  board,  and  ends 
when  the  cargo  is  landed  with  respect  to  the  said  cargo.    By 
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Article  1390,  the  sliippers  of  goods  have  a  lien  upon  the  ship 
and  freight  for  all  damage  caused  to  the  cargo  through  negli- 
gence, inability,  or  dishonesty  of  the  master,  hence  the  losses 
suffered  by  the  goods,  if  caused  by  accidental  and  unavoidable 
causes,  are  classed  as  particular  average;  if  otherwise,  they 
must  procure  their  remedy  from  the  master  of  the  ship.  By 
no  means  general  average. 
Cargo  destroyed  by  fire  in  a  warehouse,  after  having  been  discharged 
for  the  common  safety : 

13.  The  same  as  in  answers  Nos.  11  and  12. 

Cargo  damaged  by  water  poured  or  let  in  to  extinguish  a  fire : 

14.  Has  been  considered  and  settled  always  as  general  average,  and 
this  is  done  in  observance  of  the  theoiy  laid  down  in  Article 
1816 — ''Are  to  be  deemed  general  average  all  damage  volun- 
tarily caused  for  the  general  safety."  It  may  be  objected  that 
when  water  is  poured  or  let  into  the  ship  no  precise  article  of 
the  cargo  is  sacrificed.  It  therefore  becomes  a  casual  loss ;  but 
it  behoves  to  bear  in  mind  that  the  cargo  is  to  be  considered  as 
being  one  and  indivisible  object,  being  at  the  time  enclosed  in 
the  burning  ship,  and  that  part,  as  afterwards  is  found  to  have 
been  damaged  by  water  with  intent  of  saving  the  ship  and 
cargo,  has  an  undoubted  right  to  be  borne  by  the  interests 
salved  in  due  proportion  of  their  value. 

Loss  on  sale  of  cargo  at  a  port  of  refuge  to  raise  funds  for  general 
average  expenses : 

15.  The  Article  1394  ordains  that  if,  in  the  course  of  the  voyage,  it 
should  become  necessary  to  have  the  ship  repaired  in  order  to 
prosecute  the  intended  voyage  or  to  purchase  stores  or  victuals, 
and  that  by  reason  of  the  distance  of  the  ship's  husband  or 
owners,  the  master  cannot  obtain  orders  from  them,  that  he  be 
allowed,  after  obtaining  the  necessary  authorization  from  the 
Consul  or  local  authorities,  to  repair  the  ship  or  purchase  the 
necessary  stores.  If  he  should  not  be  provided  with  funds 
to  defray  these  expenses,  he  may  draw  on  his  owners;  he 
may  take  up  money  on  bottomry  on  the  vessel,  and  if 
necessary  also  on  the  cargo ;  and  not  being  able  to  succeed 
in  this,  for  the  whole  or  part,  he  shall  have  the  faculty  to  sell 
in  public  auction,  goods  out  of  the  cargo  to  the  extent  of  the 
required  amount.  Article  1395  enacts  further  that  the  owners 
of  the  vessel,  or  the  captain  in  their  name,  are  bound  to 
account  for  the  goods  thus  sold  at  the  port  of  destination  at 
the  current  price  of  same  at  the  time  of  arrival  of  the  ship. 
Should  this  be  less  than  the  price  obtained,  the  difference  or 
profit  is  to  be  awarded  to  the  owner  of  the  goods  sold.  If  the 
vessel  does  not  reach  her  port  of  destination,  the  goods  sold 
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are  to  be  accounted  for  to  their  owner  at  tlie  price  they 
fetched.  By  Article  1399,  the  master  of  the  ship  can  have 
the  amounts,  expended  in  a  port  of  refuge,  insured  before  he 
leaves  that  port;  this  extra  premium  on  the  expenditure 
would  be  admitted  as  part  of  the  general  average,  the  same 
as  if  the  relative  amount  had  been  taken  on  bottomry. 

When  the  goods  jettisoned  either  were  damaged  at  the  time,  or  must 
have  become  damaged  had  they  remained  on  shipboard : 

16.  Should  there  be  proof  that  the  damage  to  the  goods  was 
caused  previously  to  their  jettison,  no  doubt  that  the  full 
value  could  not  be  admitted  in  gross  average,  and  only  so 
much  of  it  as  could  be  ascertained.  The  law  of  Portugal 
does  not  even  hint  at  such  a  circumstance.  In  my  rather 
long  practice  in  this  place,  such  a  case  has  not  yet  come  under 
my  consideration. 

When  the  voyage  is  broken  up  at  some  other  place : 

17.  The  textual  translation  of  Article  1842  is  as  follows : 

If  the  voyage  is  broken  up,  or  the  goods  have  been  sold 
out  of  the  kingdom,  and  the  average  could  not  be  adjusted 
there,  the  contributing  capital  shall  be  taken  to  be,  the  value 
of  such  goods  at  the  place  of  the  rupture  of  the  voyage,  or 
the  net  proceeds  that  were  obtained  in  the  place  the  sale  took 
place. 

For  sacrifices  of  ship's  materials : 

18.  In  practice  only  two-thirds  of  the  value  of  the  ship's  materials 
are  allowed  either  in  general  or  particular  average.  The 
only  article  in  the  Code  which  has  some  analogy  to  the 
subject  is  No.  1830,  where  it  is  set  down  as  a  rule,  that  the 
insurers  shall  not  indemnify  more  than  two-thirds  of  the 
particular  average  suffered  by  the  ship.  The  remaining  third 
is  charged  to  the  owners  of  the  ship,  as  an  equivalent 
for  the  melioration  obtained  thereby  to  them,  in  obtaining  a 
new  article  instead  of  the  old  one.  Nothing  is  deducted  from 
the  value  of  anchors,  and  only  one-sixth  from  that  of  chain 
cables. 

When  freight  is  absolutely  prepaid,  its  share  of  general  average  is 
payable  by — 

19.  Freight  being  either  totally  or  partially  prepaid  is,  of  course, 
no  longer  at  the  risk  of  the  shipowner,  if  eventually  lost.  It 
therefore  is  considered  here  as  an  interest  incorporated  with 
the  value  of  the  goods,  and  is  according  to  Artide  1718  an 
insurable  interest.  In  case  of  general  average  contribution, 
it  must  pay  on  the  full  amount,  and  not  on  the  moiety,  as  in 
the  case  of  the  risk  being  for  the  shipowner. 
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Amount  made  good  for  sacriiBceB  contributes  to : 

20.  By  reason  of  the  Article  1841,  the  vessel  and  freight  earned 
by  her  contribute  upon  half  the  values  of  same;  and  con- 
sequently, as  the  amount  made  good  by  general  average  is 
added  to  the  existing  value,  it  follows  that  freight  and  ship 
pay  only  on  half  the  amount  made  good  by  contribution. 
The  cargo  jettisoned,  when  made  good  by  contribution,  pays 
on  the  whole  amount  of  the  indemnity.  According  to  Article 
1854,  if  goods  jettisoned  have  been  recovered  by  their  owner, 
and  no  claim  is  presented  for  indemnity,  these  objects  shall 
not  contribute  to  any  average  that  may  have  befallen  the 
remainder  of  the  cargo,  after  the  jettison. 

In  that  case  the  captain's  duty  with  regard  to  the  goods  is — 

21.  Not  mentioned  in  the  Code.  However,  Article  1364,  before 
mentioned,  places  the  captjain  under  the  obligation  to  do  all 
that  is  necessary  to  protect  the  cargo  put  under  his  care,  from 
the  moment  it  is  put  on  board,  until  delivered  to  the  rightful 
consignee  at  the  port  of  destination.  He  cannot  avoid  inform- 
ing the  owners  of  the  ship  (Article  1374),  and  these,  in  their 
turn,  the  shippers  of  the  goods.  Besides,  the  captain  and 
owners  of  the  ship  have  a  lien  on  the  cargo  at  the  port  of 
refuge  where  the  ship's  condemnation  for  unseaworthiness 
takes  place,  pro  raid  itinerisy  as  enacted  by  Article  1525. 

If  the  ship  is  able  to  carry  the  goods,  but  the  goods  being  so  damaged 
are  necessarily  sold  at  a  port  of  refuge  by  the  captain's  orders : 

22.  The  law  on  this  head  is  perfectly  silent.  By  compounding  the 
different  articles  of  the  Portuguese  Code,  viz. — 1525,  "That 
the  shippers  of  goods  shall  have  the  right  to  withdraw  their 
property  from  the  vessel  in  a  port  of  refuge  on  paying  the 
whole  freight,  besides  average,  if  any."  1557  determines,  that 
if  the  charterers  or  shippers  wish  to  withdraw  their  g^oods  from 
the  vessel,  even  in  the  port  where  shipped,  the  entire  freight 
for  them  must  be  paid.  Again,  Article  1618  enacts,  that  the 
captain's  duty  in  a  port  of  refuge  is  to  have  the  damaged  cargo 
repaired  or  sold,  according  to  circumstances,  under  the  autho- 
rization, as  before  mentioned  in  Article  1616.  If  he  should 
omit  this  part  of  his  duty,  he  becomes  responsible  for  the  value 
of  said  goods  at  the  port  of  destination  as  if  they  were  per- 
fectly sound.  Finally,  Article  1527  ordains,  that  full  freight 
shall  be  paid  for  such  goods  as  are  sold  at  a  port  of  refuge  (in 
order  to  pay  for  expenses  incurred  by  the  ship).  Taking  in 
consideration  these  different  indications,  it  becomes  a  logical 
conclusion  that  goods  sold  for  their  individual  convenience 
at  a  port  of  refuge,  are  to  be  charged  with  the  whole 
freight,  provided  the  vessel  arrive  at  her  port  of  destination ; 
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because  it  matters  not  whether  the  g^oods  are  withdrawn  from 
the  ship  by  their  owners  or  by  the  captain,  who  in  their 
absence  must  act  as  if  they  were  present,  haying  that  onus 
entailed  upon  him  by  Article  1618. 
When  goods  arrive  at  their  port  of  destination,  so  damaged  as  not  to 
be  worth  the  freight : 

23.  According  to  Article  1542,  the  shipper  of  goods  or  charterer  of 
the  ship  cannot  in  any  case  abandon  the  goods  for  payment  of 
the  freight.  The  only  exception  is  in  the  case  of  casks  holding 
liquids,  which  have  leaked  to  such  an  extent  that  they  are 
empty  or  nearly  so.  In  that  case,  these  casks  may  be  aban- 
doned in  lieu  of  payment  of  freight. 
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LAW  OF  THE  UNITED  STATES  OF  AMERICA. 

The  following  slight  sketch  of  the  United  States  law  of  general 
average  is  taken  in  the  main  from  Mr.  J.  H.  Gourlie's  valuable  book 
already  referred  to,  in  which  are  set  forth  "  the  laws  and  customs"  of 
his  own  and  other  countries.  I  use  this  volume  as  my  text-book, 
rather  than  the  works,  already  well  known  in  this  country,  of  Phillips 
and  Parsons,  not  only  because  it  brings  the  subject  down  to  a  con- 
siderably later  date — 1881 — but  because  the  position  of  the  author,  as 
member  of  an  eminent  firm  of  average  adjusters,  enables  him  to  speak 
with  authority  on  a  subject  sometimes  difficult  of  access — that  of  the 
practical  working  of  the  system.  The  clear  and  vigorous  style  in 
which  this  book  is  written  is  an  additional  recommendation. 

§  1.  General  Principles, 

Previously  to  the  Declaration  of  Independence,  the  laws  of  the  Similarity  of 
United  States  and  those  of  Gbreat  Britain,  on  the  subject  of  general  ^^f^^' 
average,  were  presumably  the  same.  Since  that  time,  the  decisions  of 
the  Courts  in  either  country  have  been  accepted  in  the  other,  not, 
indeed,  as  binding  authorities,  but  as  deserving  of  very  great  deference. 
The  law  of  general  average  is  almost  exclusively  judge-made  law, 
hardly,  if  at  all,  affected  by  statute.  The  judges  in  both  countries 
profess  not  to  make  but  simply  to  expound  the  law ;  and  the  material 
they  had  to  expoimd  was  the  same  in  America  as  in  England.  The 
results,  therefore,  one  would  imagine,  would  be  much  the  same,  or,  if 
not,  would  be  constantly  tending  to  become  more  so.  And  this 
actually  is  the  case.  In  many  respects  the  American  judges  have  been 
the  first  to  arrive  at  conclusions  which  have  afterwards  been  adopted 
in  the  Courts  of  this  country ;  as  for  instance,  with  regard  to  the  means 
taken  to  extinguish  a  fire.  In  others,  where  the  two  coimtries  at 
present  seem  not  to  be  agreed,  we  may  suspect  either  that  the  law  of 
one  or  the  other  is  not  yet  definitely  settled,  or,  if  there  is  to  be  a  per- 
manent difference  between  the  two,  that  this  has  arisen  from  the 
dicumstance  that  the  American  judges  have,  particularly  in  the  early 
days  of   their  independence,   shown  a  tendency  to  attach  greater 
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Definition  of 

general 

average. 


HoiNTi  when 
saorifioeis 
followed  by 
loss  of  ship? 


importance  to  the  opinions  of  foreign  jurists  than  was  at  that  time,  or 
perhaps  is  now,  usual  amongst  their  English  brethren  (a). 

Gk>urlie  gives  some  definitions  of  general  average,  taken  from  the 
judgments  of  Americcm  Courts,  which  seem  much  the  same  as  those 
already  cited  as  of  authority  in  this  country  (5).  Take,  for  instance, 
the  following,  cited  as  from  The  Star  of  Hope  (c),  in  1869  : — 

''The  conditions  which  must  concur  to  stamp  on  a  maritime  loss 
the  character  of  a  general  average  may  be  stated  as  follows :  First, 
the  danger  must  be  imminent  and  common  to  the  ship,  cargo,  and  the 
lives  of  those  on  board.  Second,  to  avert  this  danger  from  the  whole, 
the  ship  or  cargo,  either  entirely  or  in  part,  must  be  purposely  exposed 
to  risk  in  lieu  of  the  whole.  Third,  by  the  loss  incurred,  the  safety  of 
the  other  interests  involved  must,  at  least  for  the  time,  be  accomplished. 
Whenever,  to  avoid  an  imminent  danger  common  to  the  ship,  the 
cargo,  and  the  lives  of  those  on  board,  the  ship  is  voluntarily  or  pur- 
posely exposed  to  a  distinct  and  extraordinary  peril,  out  of  the  usual 
course  of  navigation,  and  of  the  ship's  duty  as  a  carrier  for  the  voyage, 
any  loss  or  damage  to  the  ship  consequent  thereon  is  a  subject  of 
general  contribution.  It  is  immaterial  that  this  loss  or  damage  to 
the  ship  is  other  or  greater  than  was  expected,  or  whether  it  was 
wrought  directly  and  immediately  by  the  act  of  exposure,  or  incidentcdly 
by  reason  of  the  ship's  being  placed  in  a  situation  which  made  her 
liable  to  the  injury." 

This  definition,  it  must  be  observed  (if  it  may  be  so  called), 
refers  only  to  sacrifices,  and  thus  is  in  one  point  of  view  defective,  as 
not  being  applicable  to  extraordinary  expenditures  :  while  in  another 
it  is  redundant,  for  it  is  clear  that  peril  of  life,  though  usually  accom- 
panying a  general  average  act,  is  not  a  necessary  condition  of  it ;  and 
this  has  been  so  decided  in  the  American  Courts  {d). 

Upon  one  alleged  condition,  viz.,  ''  that  by  the  sacrifice  of  a  part 
the  safety  of  the  remainder  must,  at  least  for  the  time,  be  accom- 
plished, Mr.  Gourlie  comments  as  follows : — ^ 


(a)  "  Especially  is  this  true,"  says  Gk>arlie,  *'  in  New  York  and  Pennsylvania,  in 
consequence  of  the  settlement  of  the  Datoh."     (Gourlie,  Preface,  p.  iii.) 

(b)  Ante,  pp.  21 — 24.  Several  decisions  in  the  U.  S.  courts  recognize  the  basia 
of  general  averagfe  in  the  master's  power  of  agency  for  aU  parties.  Thus,  it  has 
been  said :  **  The  law  of  general  average  is  a  branch  of  the  law  of  agency.  The 
master  charges  the  respective  interests  with  contribution  by  some  act  which  he  is 
authorized  to  do  in  virtue  of  his  position  as  agent.  He  becomes  habilitated  with 
this  agency,  and  is  entitled  to  charge  the  goods  without  a  request  from  the  owner, 
in  consequence  of  the  danger  of  the  situation  in  which  they  are  placed.*'  {Smgg 
Y.  Baltimore  and  Cuba  8.  ^  M.  Co,,  35  Hary.  414  (1872) ;  and  see  LougUu  v.  Moody^ 
9  Mass.  548  (1813)  ;  Gernon  v.  Cochrane,  Bee's  Bep.  209  (1804) ;  Gk>ur]i6,  391.) 

{c)  9  Wall.  203 ;  GourUe,  2. 

\d)  Bentley  v.  Btutard,  16  B.  Mon.  Ky.  643 ;  Gourlie,  3. 
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*'  The  sacrifice,  however,  is  oonsidered  successful  if  the  interests 
are  even  temporarily  saved,  although  subsequently  overwhelmed  by 
another  disaster ;  as,  if  a  vessel  be  thrown  on  her  beam  ends,  and  is 
only  righted  by  a  sacrifice  of  some  of  the  spars  and  rigging,  although 
the  vessel  and  most  of  her  cargo  be  afterwards  lost  by  stranding  or 
another  peril,  contribution  would  be  due  from  whatever  is  eventually 
saved  "  (e). 

Gourlie,  however,  is  not  satisfied  with  even  this  limitation  of  the 
older  rule  requiring  that  the  sacrifice  must  be  successful.  He  lays 
down,  as  a  principle  to  be  inflexibly  adhered  to,  that  that  equality 
which  subsisted  amongst  the  several  interests  at  the  moment  preceding 
the  sacrifice  shall  be  reinstated  by  the  contribution  under  all  circum- 
stances (/).  It  appears  to  me  that  the  principle  he  contends  for,  and 
which  certainly,  so  far  as  I  have  had  opportunities  for  observing, 
governs  the  general  practice  of  American  as  well  as  English  adjusters, 
is  precisely  that  set  forth  in  other  words  in  §  6  (a)  of  the  first  chapter 
of  this  book.  Gourlie's  republican  idea  of  equality,  as  a  sort  of  natural 
level  which  must  constantly  be  maintained  or  restored,  is  practically 
identical  with  Amould's  theory,  that  it  must  be  made  in  result  imma- 
terial whether  my  property,  or  that  of  another  man,  has  been  taken  to 
save  the  whole. 

If,  then,  after  a  sacrifice  of  property,  the  remaining  property  is 
totally  lost,  no  matter  whether  by  an  independent  accident  or  by  that 
which  led  to  the  sacrifice,  there  can  be  no  contribution,  because  all  are 
already  equal,  each  having  lost  all  he  had  on  board.  But  if  some  part 
is  recovered,  there  must  be  a  contribution,  because  the  portion  sacrificed 
thereby  lost  its  chance  of  the  ultimate  recovery :  but  this  contribution 
must  be  so  framed  as  only  to  put  the  part  sacrificed  on  an  equality 
with  the  remainder :  e,  ff.,  if  one-tenth  of  the  entire  value  be  saved, 
one-tenth  of  the  value  of  what  was  sacrificed  must  be  replaced. 

If,  however,  instead  of  a  sacrifice  of  property,  the  general  average  Expenditure 
act  has  consisted  of  an  absolute  outlay  of  money,  e.  y.,  through  going  JoUowed  by 
into  a  port  of  refuge,  and  the  ship  is  afterwards  totally  lost  on  her 
voyage,  there  must  be  a  contribution,  because  the  parties  are  not  on  an 
equality,  he  who  has  advanced  the  expense,  besides,  like  the  others, 
losing  all  he  had  on  board,  having  likewise  lost  the  sum  advanced. 
There  is,  therefore,  always  a  distinction  in  this  respect  between  a 
jettison  and  an  absolute  outlay  of  money.  Advances  on  bottomry, 
however,  being  conditional  on  arrival,  do  not  come  under  this  head  (^). 

On  the  subject  of  causa  causans,  as  against  causa  proxima,  I  do  Causa  eausana. 
not  find  anything  in  Gourlie  which  indicates  a  difference  between 
English  and  American  law.    A  sacrifice,  the  necessity  for  which  has 
arisen  from  the  ship's  unseaworthiness,  or  from  the  fault  of  the  master 

(e)  Gourlie,  8.  {/)  lb.  9,  10.  (^)  lb,  11,  12. 
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Boles  as  to 
consequenoes. 


Limit  to 
oonsequcnoes. 


or  crew,  e,  g,^  in  negligently  or  unakilfullj  ronning  the  sliip  aahore  or 
into  collision,  gives  no  g^und  for  contribution  (A). 

Again,  as  to  the  consequences  of  a  sacrifice,  GK>urlie  says  nothing, 
I  think,  which  might  not  be  accepted  a^  expressing  the  lair  of  this 
country.  He  cites  the  decision  in  Columbia  v.  Ashby  (t),  as  establish- 
ing that  ''aU  the  necessary  consequences  of  a  sacrifice  must  be 
regarded  as  the  sacrifice  itself."  And  he  adds  that  *'  not  only  all  the 
necessary,  but  many  of  the  unnecessary,  consequences  of  the  act  may  be 
regarded  as  the  act  itself  "  {j).  This  he  explains  by  saying  that  "  the 
probable  results,  or  those  that  might  fairly  be  supposed  to  enter  the 
purview  of  the  master  and  the  first  act,  may  be  regarded  as  within 
the  rule."  Examples  of  this,  universally  recognised  as  general  average, 
are,  damage  done  by  water  going  down  hatches  opened  to  effect  a 
jettison,  and  the  breakage  of  a  mast  through  the  sudden  release  of 
tension  from  cutting  a  stay  for  some  general  average  purpose  uncon- 
nected with  the  loss  of  that  mast.  '^  These  injuries,"  says  Gourlie, 
''  are  not  the  necessary  result  of  the  jactus,  nor  need  they  be  the 
foreseen  consequence  of  this  act;  they  are,  however,  the  immediate 
and  direct  result,  the  cause  and  effect  being  seen  as  one  continuous 
sacrifice."  All  this,  it  must  be  confessed,  is  somewhat  loose.  Qourlie, 
however,  appears  to  be  conscious  that  some  definite  limit  is  wanting. 
Such  limit  he  suggests  as  follows  : — 

*^  When  the  loss  is  in  the  nature  of  a  second  casualty,  not  con- 
templated or  necessarily  connected  with  the  first  step,  then  it  is  not 
general  average.  Direct  consequences  contemplated  as  a  probable  or 
necessary  sequence  of  an  act  done  for  the  general  benefit  would  be  a 
general  average.  Otherwise,  the  extension  of  the  act  into  remote  and 
speculative  consequences  would  amount  to  the  theory  that  from  the 
time  of  the  appearance  of  the  common  peril,  and  the  steps  taken  to 
avoid  it,  all  the  interests  had  become  merged  into  one  identity,  liable 
to  all  subsequent  perils,  losses,  and  expenses,  as  from  one  common 
purse  "(X;). 

From  the  vagueness  of  so  competent  a  writer  on  this  point,  the 
reader  will  probably  conclude,  what  I  believe  to  be  the  fact,  that  the 
law  of  the  United  States  on  this  subject,  is,  like  our  own,  at  present 
somewhat  undetermined;  it  has  been  working  through  particular 
cases  towards  a  general  rule  not  yet  distinctly  formulated.  It  is  so 
far  open  to  the  reception  of  some  such  rule  as  that  already  suggested 
for  ourselves,  as  applicable  to  other  kinds  of  compensation  for  damages. 


(A)  Gk>urlie,  15,  and  decisioiifi  there  cited. 
(0  13  Peters,  331  (1839) ;  GourUe,  13. 
(J)  Gourlie,  13. 

(k)  lb,  15.    I  have,  however,  known  American  adjusters  to  defend  the  very 
theory  here  condemned. 
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viz.,  that  loss  which  must  be  regarded  as  the  natural  and  reasonable 
result  of  the  act  of  sacrifice  must,  if  it  has  in  fact  taken  place,  be 
treated  as  the  thing  sacrificed  (/).  This  is  virtually  identical  with  the 
formula  referred  to  by  Ulrich  as  the  basis  of  the  German  Code  (m). 

The  law  of  the  United  States  appears  absolutely  to  reject  the  Theory  of 
doctrine  that,  to  give  rise  to  general  average,  there  must  be  a  choice  *i*^™*"''^® 
between  two  alternative  methods  of  saving  the  ship  and  cargo.  This 
is  shown  in  some  of  the  decisions  already  cited,  on  the  subject  of 
voluntary  stranding  (n),  and  is  set  forth,  not  without  a  certain  whole- 
some scorn,  by  Mr.  Gourlie  (o),  who  concludes  that  "  the  only  alterna- 
tive necessary  is  that  of  total  loss." 

We  may  conclude,  then,  that  so  far  as  we  are  informed  by  Mr.  ConduBion. 
Gourlie,  there  is  no  difference  in  point  of  general  principles  between 
Ihe  American  and  English  law  of  general  average,  unless  perhaps  it 
be  that,  whereas  it  is  now  clearly  settled  by  our  Courts  that  what  is 
called  the  *^  physical  safety  theory,"  as  distinguished  from  the  "  end  of 
the  adventure,"  or  '^mutual  benefit "  theory,  is  the  true  basis  of  general 
average,  this  is  in  the  United  States  still  an  open  question,  and  the 
practice  of  adjusters,  at  aU  events,  inclines  towards  the  '*  mutual 
benefit "  doctrine  (p), 

§  2.  Sacrifices  of  Cargo. 

Jettison,  says  Gourlie,  ^^  has  ever  been  regarded  as  the  purest  type  Jettison, 
of  a  general  average  act :  its  only  claim  to  this  distinction,  however, 
lies  in  its  being  one  of  the  earliest  occasions  of  a  general  average 
act "  (y). 

As  recently  as  the  year  1843,  we  learn  from  Gourlie,  the  rule  of  Lake  and 
contribution  for  jettison  had  no  operation  in  a  very  important  branch  jj^®'  naviga- 
of  American  commerce — viz.,  the  navigation  of  the  lakes.  This  was 
on  the  ground  that  the  maritime  law  did  not  extend  to  the  lakes  or 
risers.  In  1845  an  Act  of  Congress  (c.  20)  remedied  this  defect,  by 
extending  the  law  of  general  average  over  the  Western  lakes  and 
rivers  (r). 

Goods  jettisoned  because  of  their  vice  propre — ^as  for  instance,  Prom  vie$ 
from  spontaneQus  heating — give  no  claim  for  contribution.     But  if  the  ^^^^' 
heating  has  arisen  without  fault,  the  fact  of  the  heating  being  such  as 

(/)  Anic^  p.  36. 
(m)  AnU^  p.  37. 

(»)  B,g.^  Barnard  y.  Adams,  10  Howard,  at  p.  286  ;  ant^f  p.  132. 
(o)  Gourlie,  6.     Comp.  antf^  p.  40. 

(p)  Gourlie,  21 — 23.     On  this  subject,  Mr.  Gourlie  seems  to  me  somewhat  vague, 
and  as  if  he  himself  inclined  in  theory  towards  the  accepted  English  doctrine. 
{q)  Gk)urlie,  74. 
(r)  Jb. 

L.  R  R 
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to  endanger  tlie  safety  of  the  sliip,  bo  as  to  justify  the  act  of  jettison, 
implies,  says  Gourlie,  that  there  is  a  liability  to  fire ;  and  a  jettison 
made  to  avoid  the  fire  is  deemed  a  subject  for  contribution,  though 
goods  which  may  be  found  actually  on  fire  are  not  allowed  for  if 
jettisoned  (5). 
DedUoad  Concerning  the  jettison  of  declcload,  there  seems  to  have  been 

jettiBOQ.  fluctuation,  but  the  result  is  summed  up  by  Gourlie  thus : — "  We  may 

state  the  present  law  as  follows:  When  a  portion  of  the  cai^o  is 
carried  on  deck,  in  accordance  with  a  custom  of  the  trade,  and  from 
the  circumstances  of  the  case,  the  Toyage,  and  the  character  of  the  deck 
shipment,  such  custom  is  reasonable  and  just,  contribution  is  due  for 
a  necessary  jettison  of  it  '*  (t). 
Poop  and  Where  the  poop  is  built  up  with  the  framework  of  the  vessel,  with 

onfles.  ^imi3Qj3  planked  up  flush  with  the  ship's  sides,  and  having  proper 
deck  beams  and  deck,  it  is  customary  to  allow  in  general  average  a 
loss  by  jettison  of  goods  stowed  in  such  poop.  But  a  jettison  of  goods 
stowed  in  a  house  on  deck  not  thus  built  up  solidly  with  the  frame- 
work is  treated  as  a  jettison  from  the  deck  (u). 
Damage  If,  while  the  hatches  are  open  to  effect  a  jettison,  water  goes  down 

in^  dP  ^^^^'  and  damages  the  cargo,  such  damage  is  allowed  as  general  average, 
hatches.  but  the  burden  of  proof  that  the  damage  arose  from  that  cause  rests 

with  the  claimant  {x). 
Damage  in  Damage  done  to  cargo  by  pouring  in  water  or  other  means  taken 

^trngi'^^niffig  ^  extinguish  a  fire,  including  scuttling  or  sinking  the  ship  in  shallow 
water,  is  treated  by  the  law  of  America  as  the  subject  of  general 
average.  In  fact,  as  has  been  seen,  the  judgment  of  Lowrie,  J.,  in 
Nimick  v.  Holmes  (y),  may  be  said  to  have  laid  the  foundation  of  the 
English  law  on  this  subject.  It  is  to  be  noted  that  in  America,  as  in 
England,  the  fire  to  have  this  effect  must  have  arisen  ''  without  the 
fault  of  the  crew."  And  damage  done  by  water  to  packages  already 
on  fire  is  not  replaced  by  contribution  (2).  Nor,  again,  in  case  the 
nature  of  the  cargo  is  such  that  when  once  it  has  taken  fire  there  is  no 
possibility  of  preventing  its  total  destruction,  as  in  the  case  of  a  cargo 
of  lime,  can  any  compensation  be  allowed  for  damage  done  by  throwing 
water  on  it,  or  scuttling  the  ship,  for  in  such  a  case  it  may  be  truly 


(«)  Gourlie,  75.  Slater  v.  Hay  ward  JRttbber  Co,,  26  Conn.  128  ;  Gbnrlie,  155;  and 
see  2  Parsons,  Ins.  212. 

{t)  Gourlie,  86 ;  and  see  cases  cited  in  p.  87,  note  2.  See  also  2  Phill.  Ins. 
§  1282 ;  2  Pars.  Ins.  218 — 224.  Horses  stowed  on  deck,  according  to  custom^ 
and  jettisoned  to  save  the  ship  and  the  cargo,  are  to  be  paid  for  in  general  average. 
[Brown  v.  Cornwall^  1  Root  (CJonn.)  60  (1773)  ;  Gour.  87.) 

(ti)  Gourlie,  91. 

[x)  "Maxj,  1  Sprague,  17. 

(y)  25  Penns.  Bep.  366  ;  ante,  p.  70. 

(z)  Gourlie,  156. 
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said  that  there  has  been  nothing  sacrificed.  The  jury,  however,  must 
distinctly  find  that  there  was  no  possibility  of  saving  it  (a).  This  is 
certainly  a  very  exceptional  case. 

Cargo  or  ship's  materials  used  for  fuel  to  feed  a  steamer's  engines  Cargo  burnt 
are  treated  in  America  as  general  average  when  the  steamer's  original 
supply  of  fuel  has  been  ample,  but  has  been  exhausted  by  reason  of 
violent  or  contrary  winds,  so  as  to  endanger  the  common  safety.  "It 
is  true,"  says  Gburlie,  "  that  the  vessel  may  not  be  in  the  presence  of 
any  apparent  or  immediate  danger,  but  as  the  loss  of  power  over  the 
engines  seriously  imperils  the  ship,  common  prudence  requires  the 
master  to  take  such  measures  as  are  in  his  power  to  extricate  the  vessel 
from  her  comparatively  helpless  condition  (b).  Should  the  want  of 
fuel,  however,  arise,  not  from  unfavourable  weather,  but  from  the 
insufficiency  of  supply  provided,  the  vessel  was  unseaworthy,  and  the 
parties  in  fault  should  pay  the  penalty  arising  through  their  neglect  (c). 
The  same  rule  applies  to  cargo  or  materials  thus  used  in  order  to  work 
a  donkey  engine  for  pumping."  Mr.  Gourlie,  indeed,  is  of  opinion 
that  a  more  proper  treatment  would  be  to  allow  in  general  average  only 
the  extra  cost  of  such  fuel,  the  ordinary  cost  of  running  the  engines 
with  coal  being  carried  to  the  ship's  account.  This,  however,  he  tells 
us,  is  not  the  practice  {d). 

Damage  done  to  cargo  by  discharging  it,  either  to  lighten  a  ship  Damage  by 
when  ashore,  or  for  the  purpose  of  repairing  her  at  a  port  of  refuge,  ^"a^fi^fir 
or  otherwise  when  the  act  of  discharging  is  a  general  average  act,  and 
when  damage  to  cargo  is  the  natural  result  of  discharging,  is  in 
America  always  treated  as  the  subject  of  general  average.  "The 
allowance  for  the  damage,"  says  Gourlie,  "is  made  on  the  ground 
that  the  discharge  and  consequent  damage  was  a  natural  and  foreseen 
result  of  the  voluntary  bearing  away ;  this  being  a  general  average 
act,  all  losses  and  damages  a  sequence  thereto,  and  directly  consequent 
upon  such  deviation,  must  be  likewise  entitled  to  compensation"  (e). 

Where  goods  were  placed  upon  the  beach  to  lighten  the  vessel  Damage  by 
aground,  and  a  sudden  surge  of  the  water  damaged  them,  it  was  held  ^J"K^  ^iL«^ 
to  be  a  general  average  loss.  on  beach. 

"It  is  true,"  said  the  Court,  "strictly  considered,  that  this  was 
not  a  jactura  mercium  of  the  property.  A  sacrifice  of  goods  was  not 
intended  when  they  were  placed  on  the  beach,  but  they  were  removed 
from  the  vessel  to  relieve  her  from  the  bar  on  which  she  was  aground, 
and  to  enable  her  to  prosecute  the  intended  voyage.     The  damage 


{a)  Crocket  v.  Dodge,  3  Faiif.  (12  Me.),  190  (1835) ;  Goarlie,  154. 
\b)  Lawrence  v.  Minium,  17  How.  109  (1854) ;  Gourlie,  231. 
(<?)  GourUe,  231. 

(d)  lb.  232. 

(e)  lb,  214. 

br2 
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they  receiyed  was  eyidently  a  direct  consequence  of  their  removal  for 
the  piirpose  of  lightening  the  sloop,  which  produced  direct  benefit  to 
ship  and  cargo  "  (/). 

Other  eases.  Deterioration,  however,  arising  through  delay,  change  of  climate, 

wastage,  &c.,  this  not  being  consequent  upon  the  discharge  (for  the 
same  influences  would  have  prevailed  had  the  cargo  been  retained  on 
shipboard)  is  not,  Mr.  Gourlie  tells  us,  contributed  for(y).  This 
distinction  Mr.  Gourlie  defends  only  on  the  ground  of  practiced  con- 
venience. Effects  not  produced  directly  by  the  discharge,  but  simply 
the  combined  results  of  time  and  dimate.  seem,  he  says,  like  loss  of 
interest  or  market,  or  injury  by  conversion  of  a  summer  voyage  into  a 
winter  one,  not  to  be  entitled  to  general  average  compensation  (A).  The 
fact  seems  to  be  that  the  law  of  the  United  States  is  not  yet  com* 
pletely  settled  on  this  subject;  it  is  an  affair  of  practice,  and  the 
practice  is  not,  I  believe,  at  all  the  same  in  the  different  States. 

When  voyage  When  the  voyage  is  broken  up  at  the  port  of  refuge  it  is  the 

®^  "^*  practice,  we  are  told,  to  allow  one  half  the  damage  in  general  average, 
as  caused  by  the  discharge,  the  other  half  being  attributed  to  the  re- 
loading, or  transhipment,  by  which  the  goods  alone  were  benefited  (i). 

Goods  burnt  Damage  to  goods  from  being  burnt  or  stolen  in  a  warehouse  at  the 

\raTOhouM^  P^^^  ^^  refuge  is  not  treated  as  general  average.  *'  When  the  goods 
are  securely  placed  in  a  warehouse,"  says  Gourlie,  "the  expectation 
or  probability  of  damage  or  destruction  by  outside  forces  no  longer 

Damage  by      exists ;  the  goods  are  as  secure  as  if  on  shipboard  "  {k).     So  if  a  ship, 

^        ^'        having  entered  a  port  of  refuge,  is  there  struck  by  lightning,  and  ship 

or  goods  are  injured,  this  is  not  general  average,  because  although  the 

injury  would  not  have  occurred  had  the  ship  not  been  there,  the 

injury  has  but  a  remote,  casual  connection  with  the  act  of  bearing 

Cotton  shut  away.  As  we  should  say,  it  is  not  a  natural  consequence  of  it.  But 
•  if  cotton  discharged  at  a  port  of  refuge  is  shut  out,  there  being  no 

cotton  press  at  the  port,  the  loss  on  it  from  being  shut  out  ought,  in 
Mr.  Gourlie's  opinion,  to  be  replaced  by  contribution ;  so  if  timber, 
landed  for  the  common  safety,  cannot  be  entirely  restowed  or  has  to  be 
cut  for  the  purpose  (/). 

Hole  made  by  Where,  in  cutting  away  a  mast,  it  splintered  below  the  partners, 

^IJjJjL^  and  made  an  opening  through  which  water  was  let  into  the  hold,  and 

(/)  Hannen  v.  Monroe,  8  Martin  La.  (iv.  449,  O.  S.)  (1826) ;  Lewx9  v.  TFillUtms^  1 
Hall  (N.  Y.),  474  (1829) ;  HeyligerY,  N.  Y,  F.  Ins.  Co.,  11  Johns.  R.  85  (1814) ; 
Gourlie,  213. 

iff)  Gourlie,  214. 

(h)  lb.  216. 

(i)  lb. 

(k)  lb.  217. 

(0  Maggrath  y.  Churchy  1  Caines,  N.  Y.  196;  2  Phill.  73;  2  Pan.  233; 
Gourlie,  218. 
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in  consequence  the  cargo,  consisting  of  com,  was  damaged,  this  damage 
was  pronounced  by  the  Court  to  be  a  subject  of  contribution  (m). 

Looked  at  broadly,  then,  it  may  be  said  that  this  branch  of  the 
law  of  the  United  States,  referring  to  sacrifices  of  cargo,  is  identical 
with  our  own ;  sacrifices,  or  the  natural  consequences  of  sacrifices, 
being  always  made  the  subject  of  general  average  when  made  to 
avert  a  danger  not  resulting  from  fault,  and  followed  even  by 
temporary  or  partial  success. 

§  3.  Sacrifices  of  Ship. 

"  The  jettison  of  ship's  stores,  hawsers,  chains,  water  casks,  &c.,*'  Jettison  of 
says  Gourlie,  "  if  they  were  properly  carried  on  deck,  were  jettisoned  ^  *  *  "^' 
from  their  proper  places,  not  in  a  state  of  wreck,  and  the  jettison  was 
necessary  to  the  safety  of  the  property,  not  being  prompted  by  the 
timidity  or  rashness  of  the  crew,  are  to  be  contributed  for  in  general 
average.  Sacrifices  of  this  character,  however,  demand  close  scrutiny. 
If  it  appear  that  only  these  articles  were  sacrificed,  and  yet  it  be 
claimed  that  the  peril  was  imminent,  it  may  usually  be  considered  that 
the  sacrifice,  if  made,  was  unnecessary,  the  articles  being  of  too  little 
weight  to  materially  avail  against  any  peril  requiring  a  jettison  or  any 
other  sacrifice  "  (»). 

The  loss  of  anchors  or  cables,  abandoned  for  the  common  benefit,  Anohon  and 
is  usually  admitted  as  general  average.  "  But  if,"  says  Gourlie,  ^**"'"* 
"  the  anchors  were  wedged  among  rocks,  or  fast  in  a  wreck,  the  loss  is 
a  particular  average,  being  due  to  the  original  impossibility  of  lifting 
the  cables.  If,  owing  to  some  necessity,  the  ship  has  been  brought  to 
anchor  in  an  unsafe  place,  and  the  chain  has  to  be  slipped  to  get  her 
clear,  this  is  general  average."  Likewise,  he  adds,  new  tackle  pur- 
chased or  hired  to  take  the  place  of  an  anchor  or  chain  accidentally 
lost  may,  under  certain  circumstances,  be  allowed  for,  "  as  when  the 
adventure  is  stiU  exposed  to  sea  peril,  incident  to  the  prosecution  of 
the  voyage,  and  the  price  paid  exceeds  the  cost  at  the  end  of  the 
voyage,  the  excess  is  admitted  in  general  average."  This  last  example 
I  venture  to  think  very  questionable  (o). 

Damage  by  carrying  a  press  of  sail  is  not  recognized  in  the  United  Carrying 
States  as  giving  a  claim  to  general  average  ( /?).     Gourlie,  however,  is  ^'^^  ^ 
apparently  much  of  the  same  opinion,  on  the  matter  of  principle,  as 
that  expressed  ante  on  page  95.    ''  The  position  maybe  such,"  he  says, 
''that  carrying  sail,  though  for  a  short  interval,  will  extricate  the 
vessel  from  a  position  of  serious  peril.     This  momentary  exposure, 

(m)  Maggraih  t.  Churchy  1  Oaines,  N.  Y.  196. 

\n)  Gh>iirlie,  92. 

(o)  lb,  195,  196. 

(p)  2  Fhill.  Ina.  {  1297 ;  2  Pars.  Ins.  302 ;  Gk>urlie,  208. 
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Fighting. 


Catting 
masts,  spars, 

&0. 


State  of 
wreck. 


thoiigli  it  bring,  probably,  certain  destruction  or  damage  to  the  soils 
or  rigging,  or  strain  and  open  the  ship,  may  avail  in  the  emergency, 
and  by  its  means  the  impending  danger  be  avoided."  Still,  if  only 
for  practical  reasons  of  convenience,  Gourlie  approves  the  existing 
rule  {q). 

Damage  by  defence  against  a  pirate  or  enemy  is  not,  in  America, 
any  more  than  amongst  ourselves,  the  subject  of  general  average.  It 
does  not  appear  that  the  question  has  been  tried  in  the  United  States' 
Courts,  but  it  has  been  taken  as  concluded  by  the  decision  in  Taylor  v. 
Curtis  (r). 

Gutting  away  masts,  spars,  and  sails,  to  righten  a  vessel  when  on 
her  beam  ends,  to  ease  her  when  ashore,  or  otherwise  to  avert  some 
imminent  danger,  together  with  all  damage  naturally  {s)  resulting  from 
the  fall  of  those  spars,  e.ff.y  by  staving  the  boats  or  bulwarks,  are  the 
subject  of  general  average.  If  a  mast  or  spars  should  be  accidentally 
carried  away,  and  while  hanging  alongside  should  endanger  the  hull, 
and  therefore  be  cut  away,  this,  as  a  general  rule,  is  not  treated  as 
general  average.  Spars  so  got  rid  of  are  treated  as  valueless.  There 
may,  however,  be  exceptional  cases.  "  It  seems  unreasonable,"  says 
Oourlie,  ''  to  have  a  rule  applicable  to  the  vessel  as  a  whole,  as  in 
cases  of  voluntary  stranding,  and  not  to  a  part,  as  in  a  case  of  wreck 
cut  away  "  (/).  He  concludes  that,  for  the  value  of  the  apparel,  re- 
garded as  so  much  material  safe  in  port,  and  likewise  for  any  part  of 
the  wreck  cut  away  in  a  perfectly  undamaged  state,  allowance  should 
be  made  {u).  Practically,  however,  it  seems  to  be  the  rule  in  New 
York,  at  least,  to  look  only  to  the  latter  of  these  items  as  ordinarily 
possessing  any  value  (x).  There  can  be  no  doubt,  however,  that  the 
comparatively  recent  English  decisions  of  Corry  v.  Coulthard  and 
Shepherd  v.  Cottgen  (y),  will  materially  affect  the  United  States'  law 
and  practice. 


{q)  Gourlie,  204. 

(r)  4  Camp.  337 ;  ante,  p.  96 ;  Phillips,  §  1310 ;  Oourlie,  166. 

(«)  E.g,,  says  Gourlie,  "injuries  sustained  by  a  subsequent  collision  with  such 
wreck  would  not  be  so  considered"  (p.  176). 

(Q  Gourlie,  175. 

(u)  lb.  179 ;  and  see  2  Phill.  71 ;  and  2  Pars.  240. 

(x)  I  had  been  favoured  by  Messrs.  Moody  and  Telfair,  for  my  first  edition,  with 
the  following  statement  of  the  practice  in  New  York  on  this  point :  '*  With  regard 
to  the  cutting  away  of  wreck,  when  a  mast  has  been  carried  away  by  accident, 
it  is  not  the  practice  to  treat  losses  under  such  circumstances  as  general  average, 
they  being  simply  the  result  of  a  particular  average,  and  the  result  follows  the  first 
cause.  If  it  is  shown  that,  to  clear  away  the  wreck,  sails  or  other  material  not 
actually  gone,  and  of  value  at  the  titne,  were  necessarily  sacrificed  to  extricate  or  free 
the  vessel  and  cargo  from  the  dibi^,  they  are  subject  to  general  average  contri- 
bution at  their  value  at  that  time." 

(y)  Shepherd  v.  Cottgen^  2  0.  P.  D.  578 ;  ante,  pp.  100—106. 
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Miscellaneous  eases  of  general  average  are  enumerated  by  Qourlie  MiBcellaneoiifl 
as :  making  a  temporary  rudder,  drag,  or  steering-gear ;  rigging  jury-  ^""^^^^  <« 
masts  or  jury  sails ;  staving  boats  or  bulwarks,  to  let  out  water  when 
the  decks  are  flooded ;  sails  let  fly,  or  let  go  to  righten  a  vessel,  and 
blown  away,  when  the  ship  is  on  her  beam  ends ;  and  likewise  sails  or 
spars  cut  away  to  save  a  mast,  when  the  losing  of  the  mast  would 
clearly  endanger  the  ship  (z). 

Concerning  voluntary  stranding,  I  need  here  say  no  more  than  has 
been  already  said  (o). 

All  that  remains,  then,  to  complete  this  section,  is,  to  say  a  few  Temporary 
words  concerning  temporary  repair.  Whether  the  temporary  repair,  '^*"'" 
at  a  port  of  refuge,  of  accidental  damage,  can  be  treated  as  general 
average,  in  cases  where  there  are  not  at  the  port  facilities  for  a 
complete  repair  of  the  damage,  is  a  question  on  which  there  has  always 
been  a  difference  of  opinion.  The  Eoman  law,  as  we  have  seen,  pro- 
nounced in  the  negative;  if,  at  least,  we  may  translate  **  tumultuarm 
armamentia^^  by  "under  temporary  outfit."  In  England,  after  one 
judgment  certainly  inclining  towards  the  allowance,  that  of  Plummer 
V.  Wildman  (5),  the  current  of  authority  steadily  set  in  the  opposite 
direction;  and  it  may  now  be  taken  as  the  settled  practice,  and 
probably  law,  not  to  treat  as  general  average  any  repair,  whether 
permanent  or  temporary,  of  particular  average  damage :  for  as  to 
such  appliances  as  those  described  ante,  at  p.  115,  these  are  hardly  to 
bo  called  repairs. 

The  American  law  and  practice  has  apparently  gone  through 
much  the  same  changes  as  our  own.  On  the  one  hand,  the  older 
decisions  cited  by  Phillips  and  Parsons  woidd  lead  to  the  conclusion, 
and  it  is,  indeed,  positively  laid  down  by  these  very  learned  writers  (c), 
that  temporary  repair,  so  far  as  it  i^  not  permanently  beneficial  to  the 
ship,  but  is  made  solely  in  order  to  carry  the  cargo  to  its  destination, 
may  bo  the  subject  of  general  average.  Before  Mr.  Gourlie's  book 
was  written,  I  had  made  inquiry  amongst  persons  of  reputation  in 
Now  York  as  to  the  practice  there;  and  my  valued  informants, 
Messrs.  Moody  and  Telfair,  wrote  to  me  as  follows:  "Temporary 
repairs  from  particular  average  causes  are  not  generally  treated  as 
subject  to  cpntribution.  If  the  vessel  is  in  a  port  of  refuge  where 
all  needed  repairs  can  be  made,  and  the  master  elects  to  make 
only  temporary  repairs  from  an  economical  view,  it  is  treated  as 


(«)  Gonrlie,  180. 

(a)  Ante,  pp.  126—136. 

\b)  3  M.  &  S.  482. 

\e)  2  Phill.  Ins.  78—80,  99,  and  110 ;  2  Pare.  Ins.  264  ;  and  see  BrookB  v.  Oriental 
Ins.  Co,f  7  Pick.  258  (1828) ;  Gonrlie,  338  ;  and  Dtjer  v.  Piscaiagua  F,  f  M,  Ins.  Co., 
.53  Me.  118  (1865) ;  GonrHe,  339. 
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particular  average ;  but  if  at  a  port  where  full  repairs  cannot  be 
made,  and  the  discharge  of  cargo  would  be  required,  and  divera 
expenses  entailed,  to  enable  her  to  go  to  another  port,  and  the  master 
elects  to  make  such  temporary  repair  as  will  save  general  expenses 
and  facilitate  the  adventure,  the  cost  of  such  repair  is  treated  as 
general  average."  This  statement  of  the  American  practice  was 
confirmed  by  two  other  very  competent  judges,  Mr.  Higgins,  of  New 
York,  and  Mr.  Bradford,  of  Boston.  Mr.  Gourlie  now  writes  sub- 
stantially to  the  same  effect.  He  treats  of  this  subject  as  belonging 
to  the  larger  question  of  the  treatment  of  substituted  expenses  (d). 
He  says,  which  is  no  less  true  for  this  country  than  America,  that 
^'  The  question  of  substituted  expenses  can  hardly  be  regarded  as 
settled.  The  decisions  of  our  Courts,  it  will  be  noted,  favour  the 
treatment  of  temporary  repair  as  general  average;  whereas  other 
charges  incurred  in  the  nature  of  a  substitution  would,  under  the 
ruling  of  Hu^g  v.  The  Baltimore  and  C.  S.  ^  M.  Co,  (e),  be  rejected 
therefrom." 

He  continues :  ''In  New  York  our  practice  is  in  some  respects 
at  variance  with  this  aspect  of  the  law.  Hegarding  the  cost  of 
temporary  repairs  no  uniform  practice  exists.  The  more  general,  and 
we  consider  the  better  opinion  regards  such  repairs  as  were  necessary 
to  remove  the  disability  of  the  ship  for  the  further  prosecution  of  the 
voyage,  and  which  were  of  no  permanent  benefit  beyond  this,  as 
subject  to  contribution"  (/). 

§  4.  Extraordinary  Expenditure,  Part  I: — Salvage  Chargee. 

Salvage  in  The  general  law  of  salvage,  and  its  application  to  general  average, 

general.  appear,  as  far  as  may  be  learnt  from  Mr.  Gourlie's  book,  to  be  much 

the  same  as  in  this  country  (y).     The  rule  as  to  life  salvage  is  substan- 


(rf)  GourUe,  337-348. 

(«)  See^MM^,  tit,  '<  Substitated  Expenses.*' 

(/)  GourUe,  347  (2). 

{g)  lb.  378  et  seq.;  and  see  cases  there  cited.  The  only  difference  I  notice, 
and  this,  perhaps,  is  more  apparent  than  real,  is  in  a  certain  disposition  to  insist 
that  specie  or  other  property  of  gn^eat  value  shall  not  be  suffered  to  escape  too  early 
from  the  scene  of  the  salvage,  without  contributing  towards  the  saving  of  the 
bulkier  cargo  less  quickly  recovered.  A  careful  examination  of  the  cases  referred 
to,  however,  might  probably  show  that  the  judges  distinguished  between  cases  of 
actual  wreck,  where  the  saving  of  the  property  is  for  the  sole  benefit  of  the  owner 
of  the  specific  package  saved,  and  therefore  should  in  no  case  be  charged  to  any 
other  package,  and  cases  of  rescue  from  danger  affecting  the  whole.  Thus,  the 
case  of  Sevan  v.  Bank  of  U.  S.  (4  Wharton,  301  (1839) ;  Gourlie,  389),  which,  at 
first  sight,  seems  violently  opposed  to  English  principles,  will  be  found  to  fall 
within  the  second  class  of  cases,  and  therefore  to  have  been  treated  quite  properly, — 
I  mean,  of  course,  from  an  English  point  of  view. 
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tially  the  same ;  the  property  saved  by  one  set  of  salvors  being  charge- 
able with  salvage  on  life  saved  by  another  set,  and  this  salvage  being 
treated  as  a  general  average  (A). 

With  regard  to  the  treatment  of  complex  salvage  operations,  Complex 
Mr.  Gourlie  has  some  sensible  observations,  but  I  gather  that  the  law  J?^^*fi^  opera- 
of  the  United  States  is  no  further  advanced  towards  maturity  than 
our  own.  Supposing  a  ship  to  have  been  voluntarily  stranded,  the 
question  does  not  arise,  because  the  whole  damage  or  loss  must  be 
equalized  by  contribution,  so  that  it  matters  not  in  result  whose  pro- 
perty is  saved.  Again,  supposing  that  after  the  stranding,  the  ship 
and  cargo,  having  been  saved  by  a  number  of  distinct  operations,  as 
discharging,  heaving  off  the  empty  ship,  and  reloading,  are  reunited, 
and  complete  the  voyage  in  company,  the  whole  of  this  expense  is,  in 
American  practice,  and  apparently  in  American  law,  treated  as  general 
average.  *'  The  general  rule  is,  that  when  the  cargo  continues  under 
the  control  of  the  master,  so  that  it  may  be  taken  on  board  for  the 
purpose  of  prosecuting  the  voyage,  the  common  interest  remains'*  (t). 

But  when  the  cargo  is  never  reloaded  upon  the  original  ship  and 
is  not  dependent  upon  this  vessel  for  being  forwarded  to  its  destination, 
then  the  American  adjuster  is  in  precisely  the  same  difficulty  as  to  the 
proper  treatment  of  a  complex  salvage  operation  as  we  are  in  this 
country.  The  only  principle  they  have  to  go  upon  is,  sauve  qui  pent, 
let  each  interest  bear  the  cost  of  saving  itself.  *^In  case  of  a  general 
shipwreck  the  essential  principle  of  contribution  is  wanting,  there 
being  no  voluntary  act  done  for  the  common  safety  of  the  whole ;  con- 
sequently every  man  must  take  care  of  what  belongs  to  him,  and  must 
depend  upon  his  own  exertions  to  save  it  "  {k). 

**  The  damage  by  handling,  in  such  a  case,"  says  Gourlie,  "  when  Damage  by 

no  idea  of  reuniting  ship  and  cargo  exists,  is  not  a  proper  item  of  handling  in 

cases  01  wrtck 
general  average.    This  view  proceeds  entirely  upon  the  unity  of  interest  not  general 

and  purpose  between  ship  and  goods ;   when  this  by  any  chance  is  average. 

broken  or  destroyed,  the  whole  theory  of  *  community  of  interest  * 

perishes  with  it  "  (/). 

This  phrase,  "community  of  interest,"  still,  then,  it  appears,  sur-  Meaning  of 

vives  to  affect  the  American  practice,  if  not  law.     Surely  the  only  "common 

community  of  interest  between  two  owners  of  merchandize  in  the  same 

ship  is  that  they  must  both  contribute  rateably  to  the  cost  of  any  one 

operation  which  saves  them  both.    When  they  have  reached  a  position 

from  which  they  can  only  be  rescued  one  at  a  time,  the  simplest  way 

must  be  that  each  shall  pay  for  his  own  rescue.     And  one  would  think 


(A)  Genetee,  6  N.  Y.  Leg.  Obs.  358 ;  Gk)urlie,  379. 

(i)  Mc Andrew  v.  Thatcher,  3  Wall.  347  (1865) ;  Gourlie,  386. 

[k)  Coze  V.  ReiUy,  3  Wash.  298  (1814) ;  Gourlie,  391. 

(/]  Gourlie,  392. 
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this  must  bo  the  same  on  principle,  whether  they  afterwards  are  re- 
placed into  the  same  ship  or  not. 

**  This  question  of  community  of  interest,"  says  Gourlie,  "  has  not 

yet  been  satisfactorily  settled  in  law  or  practice "  (m).     Yet,  **  while 

the  question  may  be  an  open  one,"  he  lays  down  the  following  rules, 

as  settled  by  the  weight  of  authority : — 

Rhunieoi  **When  the  separation  between  ship  and  cargo  is  made  volun- 

plex  salvage '  ^^^^J  ^7  ^^  ship,  and  the  voyage  is  completed  by  the  vessel  and  the 

operations.       remainder  of  the  cargo,  the  goods  diverted  from  the  common  adventure 

are  equally  liable  with  the  remainder  of  the  property  at  risk. 

**  But  where  the  separation  occurs  par  cas  fortuit  or  vis  major,  the 
interests  are  no  longer  common,  and  the  expenses  incurred  thereafter 
for  the  one  in  nowise  affect  the  other. 

**  So  when  the  vessel  is  hopelessly  a  wreck,  and  the  unloading  of 
the  cargo  gives  no  benefit  to  the  vessel,  and  the  charges  incurred  for 
the  ship  are  of  no  help  to  the  goods,  the  case  is  one  of  sauve  qui  pent, 
and  the  expenses  are  assessed,  as  directly  as  is  practicable,  upon  the 
property  requiring  and  benefited  by  them. 

''  If,  while  the  situation  is  not  strictly  one  of  lauve  qui  pent,  the 
necessity  of  floating  the  ship  occasions  the  discharge  of  the  cargo ;  and 
the  proximity  of  the  place  of  disaster  to  the  port  of  destination,  the 
necessity  of  properly  caring  for  the  goods  landed,  the  probable  inability 
of  the  ship,  even  if  advisable,  to  reload  and  continue  the  voyage, 
combined  with  the  facilities  for  other  means  of  transportation,  render 
the  transhipment  and  delivery  of  such  cargo  advisable  and  necessary  ; 
the  act  of  the  master  in  making  such  delivery  is  not  voluntary,  but 
occasioned  by  vis  major. 

^*  In  such  a  case  the  expenses  of  unloading  from  the  stranded 
vessel  and  placing  the  goods  in  lighters  or  other  craft  alongside, 
enuring  to  the  benefit  of  both  vessel  and  cargo — to  the  vessel  as 
lightening  her  and  facilitating  her  floating,  and  to  the  cargo  by 
landing  and  relieving  it  from  the  peril  which  up  to  that  moment  was 
common  to  all — are  general  average.  The  vessel,  being  freed  from  the 
cargo,  pays  the  entire  cost  of  salvage  made  in  her  exclusive  interest ; 
the  freight  earned  by  the  delivery  of  the  goods  is  liable,  until  absorbed, 
for  the  lighterage  hire  as  incurred  to  procure  delivery  and  secure 
payment ;  while  the  cargo  is  liable  for  the  damages  by  handling  in 
unloading  and  transporting  it  to  its  destination,  and  for  any  excess 
in  the  cost  of  forwarding  over  the  amount  of  freight "  (n). 


(m)  Gourlie  401. 

(n)  lb,  396 — 400.  Mr.  Gourlie  gives  at  large  his  authorities  for  these  oondu- 
sions,  to  which  the  reader  is  referred.  See  also  Phillips,  Ins.  {  1340;  2  Parsons, 
p.  265.  Marvin,  on  Wreck  and  Salvage,  §  163,  sums  up  the  law  on  this  subject 
as  follows : — "  If,  the  whole  cargo  being  discharged  from  a  vessel  aocidentallj 
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Concerning  the  wages  and  keep  of  the  crew,  in  cases  of  stranding  Wages  and 
or  wreck,  the  rule  is  that,  if  the  vessel  is  accidentally  stranded,  the  J®®P  °^  ^'^"^ 
wages  and  keep  of  the  crew,  during  the  detention  on  shore,  are  not,  stranding. 
as  such,  the  subject  of  general  average.     But  if  thej  could  make  a 
claim  as  salvors  or  for  extra  services,  that  is  to  say,  if  the  situation  of 
the  ship,  e,ff.j  her  being  virtually  a  wreck,  were  such  as  to  put  an  end 
to  the  contracts  of  the  seamen,  such  a  claim  would  constitute  general 
average  no  less  than  if  made  by  strangers.     If  the  ship  was  voluntarily 
run  ashore  for  the  common  safety,  the  crew's  wages  and  keep  during 
the  detention,  whether  on  shore  or  during  the  repair  at  a  port  of 
•refuge,  would  be  the  subject  of  general  average  (o). 

In  cases  of  capture  or  embargo,  where  there  is  no  act  of  volition 
at  the  basis,  as  in  the  bearing  up  for  a  port  of  refuge,  the  wages  and 
keep  of  the  crew  are  not  generally  admissible  as  general  average. 
But  it  would  be  otherwise  if  the  crew  were  detained,  under  a  new 
implied  contract  with  the  master,  to  assist  in  reclaiming  the  ship  and 
cargo  for  the  original  owners.  It  would  then  be  an  expense  voluntarily 
incurred  by  the  master  for  the  benefit  of  all  concerned  in  the  adven- 
ture (p). 

§  5.  Extraordinary  Expenditure,  Part  IL  : — Port  of  Refuge  Expenses, 

The  American  law  is  thoroughly  consistent  on  the  subject  of  port  Principle, 
of  refuge  expenses.  Hecognizing  the  seeking  of  a  port  of  refuge  as  a  - 
sacrifice  for  the  common  good,  or  general  average  act,  it  treats  all  the 
expenses  occasioned  thereby  as  the  subjects  of  general  average,  and 
draws  no  distinction  between  the  expenses  of  going  in  and  coming  out 
again.  This  is  equally  the  rule,  whether  the  damage  to  the  ship, 
which  necessitated  the  seeking  of  the  port,  were  the  result  of  some 

stranded,  the  vessel  does  not  float,  the  subsoqnent  expenses  do  not  ordinarily 
oonoem  the  cargo,  but  are  a  particuhir  average  on  the  yessel  in  the  same  manner 
as  the  repairs.  But  if  the  discharge  of  the  cargo  and  the  subsequent  labours  expended 
in  floating  the  vessel  may  all  be  considered  as  one  continuous  operation  carried  on 
by  the  master  with  a  view  not  only  to  the  preservation  of  the  g^oods,  but  also  with 
a  view  to  the  relief  of  the  ship  and  the  prosecution  of  the  voyage^  and  the  ship  is 
relieved,  and  the  goods  are  re-laden,  and  the  vessel  prosecutes  her  voyage,  the 
expenses  of  floating  the  ship  after  the  removal  of  the  cargo,  as  well  as  before,  are 
to  be  contributed  for  and  apportioned  as  in  general  average.  If,  however,  the 
goods  are  removed  from  the  ship  and  placed  in  safety  by  a  distinct  and  completed 
operation  by  which  they  were  intended  to  be  saved  simply  for  the  benefit  of  the 
owner,  and  a  new  and  distinct  operation  is  afterwards  begun  and  carried  on  for  the 
exclusive  purpose  of  relieving  and  benefiting  the  ship,  without  regard  to  the  further 
transportation  of  the  goods,  the  expenses  of  such  new  operation  are  not  general 
average,  but  a  particular  average  on  the  ship,  notwithstanding  the  ship,  after  being 
floated  and  repaired,  may  have  restmied  her  voyage  and  carried  on  the  cargo." 

(o)  Q-ourlie,  307,  and  see  cases  there  cited. 

\p)  lb,  309  et  teq. 


cargo,  &c. 
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other  sacrifice,  or  of  an  accident.  If,  indeed,  the  vessel  were  to  put 
into  port  merely  to  avoid  contrary  winds,  no  contribution  would  be 
due,  this  not  being  a  sufficient  danger ;  but  if  to  avoid  danger  from  a 
tempest  the  ship  was  judiciously  taken  into  port,  though  herself 
intact,  allowance  should  be  made(^).  If  a  ship  goes  into  port  for 
want  of  provisions  or  fuel,  the  expense  is  only  treated  as  general 
average  in  case  it  is  shown  that  the  ship's  original  supply  was  suffi- 
cient, and  that  it  had  fallen  short  through  some  accident. 

The  allowance  in  general  average,  says  Qourlie,  is  to  be  strictly 
limited  to  such  charges  as  are  a  consequence  of  the  putting  in.  Where 
the  loss  is  in  the  nature  of  a  second  casualty,  not  contemplated.,' 
nor  necessarily  connected  with  the  first  step,  then  it  is  not  general 
average  (r).  For  example,  if  the  ship  is  accidentally  damaged  by 
stranding,  while  attempting  to  enter  a  port  of  refuge,  this  damage 
would  not  be  considered  general  average.  "  On  the  other  hand,  it 
would  seem  that  this  principle  would  not  govern  the  case  of  a  distressed 
vessel,  threatened  by  a  storm,  when  the  master  knowingly  braves  the 
dangers  of  an  unknown  port,  and  is  stranded  while  attempting  the 
harbourage  "  («). 
^|fioha^Dfir  The  cost   of  unloading,  storing,  and  reloading  cargo,  and  the 

damage  incident  thereto  {ante^  p.  611),  are  treated  as  general  aver- 
age (0- 


(q)  Lawrence  v.  Minturn,  17  How.  109  (1854) ;  Gourlie,  241. 

(V)  GourUe,  241. 

(»)  2%e  Star  of  Sope,  9  Wall.  203  (1869)  ;  Gk)urlie,  241—243. 

{t)  Goarlie,  278.  This  appears  to  be  equally  the  rule  whether  the  cargo  is 
discharged  for  the  common  safety  at  the  moment,  as  because  it  is  not  in  safety  in 
port  while  on  board,  nor  the  ship  safe  while  it  is  there,  or  is  merely  discharged  for 
the  purpose  of  getting  at  the  inside  of  the  ship  to  repair  accidental  damage,  the 
discharging  being  treated  as  a  necessary  part  of  the  act  of  bearing  up  in  order  to 
effect  such  repairs.  Here  the  law  of  America  clearly  goes  beyond  the  principle 
laid  down  in  our  case  of  Svendsen  v.  Wallace,  ante,  pp.  197 — 214. 

<*  Included  therein,*'  says  Gourlic,  i.e.,  in  the  expense  of  discharging,  treated  as 
general  average,  ^*  is  the  hire  of  men  breaking  out  cargo  in  the  ship,  as  well  as  the 
lighterage  or  transportation  to  the  storehouse,  the  storage,  warehouse  rent,  or 
hulkhire,  the  handling  while  in  'store,  whether  in  tiering  it  up,  or  subsequently  for 
its  better^iBikil'Vtttl^fi,  tllFi  %w%  jjiiBniice  premium,  cost  of  watchmen,  agency  com- 
mission for  the  care  and  custody  of  tn^HE®'^^^*"^®  discharged,  any  repair  or 
replacement  to  packages,  required  because  oi^tal|fl^eceived  while  handled ;  or, 
if  by  reason  of  the  nature  of  the  cargo,  or  because  of  tl 
housing,  it  is  not  stored,  then  the  cost  of  tarpaulins  or  other"  covdr^ 
necessary  for  its  protection ;  likewise  the  charges  for  reloading,  and  sto      ^' 
flhip,  these  being  considered  as  expenses  incurred  in  direct  oonsequenoe     fv^ 
of  deviation,  and  as  a  necessary  result  of  the  need  of  repair,  and  the  oo      i     •      *^ 
the  adventure.     If,  however,  the  condition  of  the  cargo  requiree  th  ™Q^  of 

and  the  repairs  necessary  to  the  vessel  can  be  made  without  a  dischar        .  Z^^^^'^S'* 
and  expenses  above  enumerated  are  charged  spedallv  to  the  carim     %ri.     ^  ootfts 

»^-     -The  storage 
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The  wages  and  keep  of  the  crew,  and  the  consumption  of  d  Crew's  wages, 
steamer's  coal  and  engine  stores  from  the  time  of  deviating  from  the  ^^*^>  *°' 
track  of  the  voyage  until  the  ship  sails  again  from  the  port  of  refuge, 
are  general  average  (u). 

Where  a  ship,  after  putting  into  a  port  of  refuge,  and  discharging  Bemoyal  to 

her  care^o  there,  has  to  be  removed  to  some  other  port  in  ballast  to  J^°^^®'  V^^ 
°  ,  ^  for  repair. 

make  or  complete  her  repairs,  the  cost  of  this  second  removal,  being 
for  the  benefit  of  the  ship  alone,  is  chargeable,  as  we  are  informed  by 
Mr.  Gourlie,  to  the  ship  alone ;  but  the  wages  and  keep  of  the  crew, 
during  this  further  prolongation,  are  chargeable  to  general  average. 
The  reason  given  is,  that  this  delay  is  but  an  extension  of  that  in- 
curred from  the  moment  of  departure  from  the  proper  course  of  the 
voyage,  a  delay  such  as  might  arise  in  the  first  port  entered,  by  a 
dearth  of  materials,  or  scarcity  of  workmen  (j:).  I  confess  I  see  no 
reason  for  drawing  this  distinction  between  wages  and  port  dues. 

and  attendant  expenses  are  general  average  only  up  to  the  time  the  continuation  of 
the  voyage  remains  in  expectancy  ;  when  it  is  decided  that  it  shall  be  broken  up, 
the  storage,  &c.,  is  charged  entirely  to  the  cargo."  The  decisions  in  the  courts 
which  have  authorized  these  conclusions  are  given  in  Mr.  Gburlie's  notes. 

{u)  Grourlie,  243.  Gourlie  points  out  that  the  coal  and  engine  stores  consumed 
in  bearing  up  are  undoubtedly  analogpous  to  the  wear  and  tear  of  a  sailing  vessel 
under  similar  circumstances,  which  is  never  a  matter  of  contribution  ;  but  he  justifies 
this  difference  on  the  plea  that  the  former  loss  is  definite  and  capable  of  proof, 
whereas  the  latter  is  vague  and  uncertain.  This,  however,  seems  to  be  an  unsound 
basis  of  distinction  ;  both  items  should  be  admitted  if  either,  but  both  belong  to  the 
head  of  *' consequential  damages/'  the  proper  treatment  of  which  has  long  been  a 
matter  of  controversy.  I  do  not  clearly  make  out  from  Gourlie  that  the  allowance 
of  coal  as  general  average  is  sanctioned  by  a  decision  of  the  courts.  It  is,  however, 
acted  on  in  practice ;  but  the  rule  as  to  wages  and  keep  of  crew  rests  on  clear 
authority.  The  decisions  are  set  forth  very  fully  in  Gourlie,  note  1  to  p.  294. 
The  first  case  was  one  in  1798  {Campbell  v.  Aiknomae,  Bee's  Rep.  121,  Dist.  Ct.  of 
S.  Carolina),  where  it  was  laid  down  that  the  shipowner  must  pay  the  entire  cost  of 
repairs  at  a  port  of  refuge,  but  that  general  average  must  bear  "  all  necessary 
charges  of  unloading,  reloading,  anchorage,  pilotage,  storage,  wharfage,  and  other 
such  expenses  incurred  at  Norfolk  (the  port  of  refuge),  together  with  wages  and 
victualling  of  the  crew  from  the  day  of  consultation  on  board  at  sea  as  to  seeking  a 
port,  till  the  day  of  leaving  Norfolk  to  return  here  (Charleston).''  In  the  case  of 
WaUlm  V.  Le  Roy^  2  Caines,  263  (1805),  Kent,  C.J.,  was  of  the  same  opinion ;  and 
this  was  the  decision  of  the  Court,  notwithstanding  a  very  powerfully  reasoned 
judgment  by  Livingston,  J.,  on  the  other  side.  See  also  the  other  cases  here  cited. 
It  must  be  admitted  that,  under  the  contract  with  the  shippers  in  affreighting  the 
ship,  the  shipowner  is  bound  to  pay  and  keep  his  crew  for  the  entire  voyage  ;  but 
it  is  argued  that  this  obligation  is  to  be  taken  in  conjunction  with  the  *' accidents 
of  navigation  excepted,"  which  has  the  effect  here  of  exempting  the  shipowner 
from  loss  resulting  from  the  act  of  bearing  up  for  a  port  of  refuge ;  and  further, 
that  it  is  contrary  to  true  policy  to  throw  on  the  shipowner  so  material  a  portion 
of  the  loss  resulting  from  an  act  of  saoiifice  for  the  common  safety. 

(x)  Gourlie,  244.    Mr.  Gourlie  gives  no  authority.    There  seems  a  little  suspioion 
of  inconsistenoy  here. 
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Charges  on  The  charges  incurred  for  the  accommodation  of  passengers  landed 

passengers.       ^^  ^^  intermediate  port  in  order  that  the  ship  may  be  repaired,  are  for 

account  of  the  shipowner  (y). 
Hospital  The  quarantine  dues  of  the  port  are  a  subject  for  general  average, 

'  but  hospital  charges  for  sick  seamen  are  not  (s). 

Substituted  Mr.  Gourlie  has  judiciously  devoted  a  separate  section  to  the  sub- 

expenses,  j^^^  ^1  Q^"^3s^^^^^Q^  expenses,  including  temporary  repair.  This  com- 
prehends a  large  and  undeveloped  class  of  cases,  which  arise  not 
infrequently  in  practice,  and  tax  the  ingenuity  of  adjusters  to  suggest 
an  equitable  method  of  treatment.  Perhaps  the  true  common  ground 
of  them  is  that  suggested  by  Mr.  Gourlie — viz.,  that  a  ship  is,  through 
accident  and  from  unforeseen  causes,  in  a  place  where  the  resources 
are  inadequate  to  allow  of  her  doing  that  which  ought  properly  to  bo 
done,  which  obliges  the  substituting  of  some  other  course  as  the  second 
best,  or  else  preferring  the  second  best  course  because  of  the  unrea- 
sonable expensiveness  of  the  first. 
Case  of  tran-  '  Suppose,  for  instance,  that  the  ship  having  gone  into  a  port  of 
plaM  ofdis-  distress  with  the  intention  of  discharging  the  cargo  and  repairing  the 
charging  and  ship,  it  is  found  either  that  there  is  no  warehouse  room  in  the  port  to 
"^***™'^'  hold  the  cargo,  or  that  the  charge  for  a  warehouse  is  so  inordinately 
high  that  the  master  or  agent  shrinks  from  incurring  the  expense. 
Surveyors  advise,  perhaps,  that  if  the  ship  is  not  repaired,  but  com- 
pletes her  voyage  with  a  portion,  say  two-thirds,  of  her  original  cargo 
she  may  do  so  with  reasonable  safety,  and  the  remaining  one-third  of 
the  cargo  may  be  sent  home  in  another  vessel.  If  this  course  is 
adopted,  who  is  to  bear  the  expense  of  the  hire  of  the  second  ship,  and 
cost  of  putting  the  cargo  into  it  ? 

A  case  of  this  kind,  so  far  as  I  can  judge  from  the  report  in 
Oourlie,  was  tried  in  Maryland,  and  the  Courts  decided  that  the  expense 
of  the  transhipment  could  not  be  treated  as  general  average.  The 
Court  quoted,  with  approval,  Lord  Blackburn's  words  from  Wilson  v. 
Bank  of  Victoria  (a) : — **  We  think  that  the  expenses  actually  incurred 
must  be  apportioned  according  to  the  facts  that  actually  happened, 
and  that  there  is  no  legal  principle  on  which  they  can  be  apportioned 
according  to  what  might  have  been  the  fact,  if  a  different  course  had 
been  pursued  "(5). 

The  method  of  *^  substitution,"  it  thus  appears,  has  found  no 
more  favour  with  the  American  judges  than  with  Lord  Blackburn ; 
and  yet  how  is  it  possible  to  do  anything  like  substantial  justice  in 


(y)  JTeHon  v.  Traifty  2  Curt.  49 ;  Gourlie,  239. 
(s)  Sathaway  y.  Sun  Int.  Co.,  8  Bosw.  33  (1861) ;  Gourlie,  240. 
(a)  L.  R.  2  Q.  B.  203  (1867). 

{b)  Sugg  v.  Baltimore  and  Cuba  8.  ^  M,  Co,,  35  Maryland,  414  (1872) ;  Gourlie, 
846. 
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cases  of  this  kind  without  adopting  some  such  course  ?  This  plan  of 
sending  the  ship  home  light  is  plainly  an  afterthought,  an  ingenious 
device  for  converting  the  first  sacrifice  into  a  second  sacrifice  less 
onerous,  which,  like  the  first,  was  the  result  of  necessity.  It  may  not 
be  right  to  treat  the  second  class  of  expenses  as  entirely  the  subject  of 
general  average  any  more  than  the  first  would  have  been,  but  the 
second  should  be  divided  in  the  same  proportions  as  those  which  they 
take  the  place  of. 

Meantime,  however,  we  can  only  note  that  the  American  adjusters 
find  themselves  in  the  same  dijQ5.culty  as  we  are  on  this  side.  The  judges 
will  not  assist  them  to  the  framing  of  an  equitable  rule.  The  adjusters 
therefore  find  themselves  constrained  to  frame  or  suggest  some  way  of 
arrangement  that  will  do  justice.  I  do  not  think  there  is  any  real 
diversity  in  the  law  or  practice  of  England  and  America,  as  regards 
either  temporary  repair  or  substituted  expenses  (c)  ;  but  both  law  and 
practice  in  both  countries  are  immature. 

§  6.   Cost  of  raising  Funds, 

"If  the  master  of  a  vessel,"  says  Gourlie,  **  is  not  supplied  with  Bottomry 
funds  sufficient  to  defray  the  expenses  of  a  port  of  distress,  cannot  ^^^^'S^^* 
borrow  on  personal  credit  of  his  owners  or  himself,  and  obtains  no 
relief  on  application  to  the  owners  of  ship  or  cargo,  he  may  boiTow 
the  necessary  sum,  pledging  as  security  the  vessel,  and,  if  need  be,  the 
goods.  The  interest  required  for  this  forced  loan,  with  other  charges, 
such  as  exchange,  commissions,  &c.,  is  apportioned  under  the  name  pf 
'costs  of  funds'  pro  ratd  over  the  different  items  of  disbursement: 
such  proportion,  therefore,  as  falls  on  charges  of  a  general  average 
nature,  is  included  in  the  contribution.  The  bond  being  voided  by 
the  non-arrival  of  the  adventure,  the  liability  to  contribution  depends 
upon  the  property  being  finally  saved. 

"  When  it  is  found  impossible  to  procure  a  loan  of  the  necessary  Loss  by  sale 
amount,  recourse  is  often  had  to  a  sale  of  part  of  the  cargo.  This,  °^  cargo, 
however,  would  seem  to  be  almost  the  last  resort  of  the  master,  and  it 
is  his  duty  to  avail  himself  of  all  means  within  his  power  to  prevent 
this,  or  any  other  costly  method  of  paying  the  necessary  expenses ; 
he  must,  therefore,  first  apply  as  far  as  possible  any  funds  arising 
from  a  sale  of  damaged  merchandize.  Any  loss  occasioned  by  such 
disposition  of  the  ship's  lading  is  subject  to  the  same  rules  of  contri- 
bution that  are  applied  to  bottomry  loans ;  the  compensation  being 
based  upon  the  net  value  of  such  cargo  at  the  port  of  destination, 
stripped  of  freight,  duty,  landing  charges,  &c."  {d), 

(e)  See  anUf  }  55. 

(d)  Qourlie,  357;  and  see  cases  there  cited;  Phillips,  Ins.  §§  1356,  1357.  The 
master  may  not  sell  cargo  when  the  voyage  is  broken  up  and  funds  are  required  to 
repair  the  ehip  for  a  new  voyage.    (Watt  v.  Pottery  2  Mason,  77  (1820).) 
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Points  sot 
here  defined. 


Deficit  on 
bottomry 
bond,  or 
Bhip*8  ahare 
falling  on 
cargo,  how 
tieated. 


This  lucid  and  compact  summary  of  the  law  of  bottomry  and  of 
the  sale  of  cargo  to  raise  funds  may  be  accepted  as  equally  applicable, 
so  far  as  it  goes,  to  the  law  of  the  United  States  and  of  this  country. 
In  another  place  (tf)  we  learn  that  the  rule  in  most  of  the  States,  though 
not  in  all,  is  the  same  as  that  laid  down  in  this  country  with  regard  to 
the  case  where  the  proceeds  of  such  forced  sale  happen  to  exceed  the 
net  value  of  the  goods  at  their  port  of  destination,  as  to  which  I  have 
set  fortli  the  decisions  in  §§  64  and  66.  We  are  not  informed,  how- 
ever, how  the  American  Courts  or  practice  would  deal  with  bottomry 
bonds  on  foreign  ships,  taken  up  under  conditions  allowed  by  the 
law  of  their  own  flags,  but  not  by  the  laws  of  the  United  States.  This 
want  we  may  hope  Mr.  Gourlie  will  supply  in  a  future  edition. 

We  learn  from  Gourlie,  however  {f\  that  in  America,  as  in  some 
other  countries  ( g)y  the  loss  falling  on  the  owners  of  cargo  bottomried 
to  raise  funds  to  repair  a  ship,  owing  to  the  insufficiency  of  the  ship 
and  freight,  taken  under  Admiralty  decree  at  the  end  of  the  adventure, 
to  pay  the  shipowner's  share  of  the  bond,  is  properly  treated  as  the 
subject  of  a  contribution,  in  the  nature  of  general  average,  as  between 
all  the  owners  of  the  cargo.  This,  though  it  has  not  yet  been 
recognized  in  the  English  Courts,  and  though  there  is  even  one  deci- 
sion which  points  the  other  way  (A),  is  perfectly  reasonable.  In  the 
case  supposed,  the  ship  is  in  fact  repaired,  if  not  for  the  purpose  of 
constructing  a  temporary  vehicle  to  bring  home  the  cargo,  to  save  the 
expense  of  transhipment,  yet  with  precisely  the  same  result  to  all 
parties  as  if  she  had  been  so  constructed  ;  and  this,  it  may  be,  by 
reason  of  no  fresh  accident,  but  merely  through  the  operation  of  causes 
in  existence  at  the  time  when  the  repair  of  the  ship,  at  the  port  of 
refuge,  was  resolved  on.  Indeed,  if  wo  look  at  the  rights  of  the 
parties  as  determined  by  the  law  of  the  flag,  and  accept  the  authority 
of  Lloyd  V.  Guihert  (i)  for  both  countries,  we  see  that  on  the  severest 
examination  of  principles,  this  conclusion  is  right.  If  by  the  law  of 
the  flag,  as  in  most  of  the  coimtries  of  Europe,  the  shipowner's  lia- 
bility for  the  repairs  of  his  ship  extends  no  further  than  the  ultimate 
arrived  value  of  the  ship  and  freight,  the  master  has  no  authority,  as 
the  shipowner's  agent,  to  repair  her,  or  to  pledge  the  cargo  for  the  cost 
of  the  repairs,  beyond  this  limitation  ;  quoad  the  excess,  then,  he  must 
be  taken  to  have  done  so  as  the  agent  of  the  owners  of  the  cargo  {k\ 
and  of  all  conjointly,  and  therefore  rateably  on  their  values,  or  per- 


{e)  Qeepostf-p.  629. 

(/)  Gourlie,  359. 

iff)  S.g-i'^  French  law.  See  Oreer  v.  Poole,  6  Q.  B.  D.  272 ;  4  Asp.  300;  also 
Sarris  v.  Scaramanffa,  L.  R.  7  C.  P.  48. 

(A)  Greer  v.  Foole^  6  Q.  B.  D.  272;  4  Asp.  300. 

(i)  L.  R.  1  Q.  B.  116. 

(k)  Sierlitig  y.  Nevassa  Phoftphate  Co.,  35  Maiy.  128  (1872) ;  and  see  other  cases 
dted  by  Gourlie,  359. 
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hapsy  strictly  speaking,  on  the  benefits  they  each  receive  from  the  act 
so  done. 

§  7.  Adjustment :  Place  and  time  of. 

The  rules  as  to  the  time  and  place  of  adjustment  are  apparently  Ordinarily, 
the  same  as  in  England;  that  is  to  say,  ordinarily,  and  when  the  ^^^f 
voyage  is  accomplished,  the  port  of  destination  is  the  proper  place,  and  amyal. 
the  proper  time  is  as  soon  as  possible  after  the  ship's  arrival,  so  as  to 
enforce  the   shipowner's  lien.      But  Gourlie  tells  us,   "  where  the 
property,  from  which  contribution  is  claimed,  is  brought  within  its 
jurisdiction  the  Court  will  not  consider  the  law  of  the  place  of  desti- 
nation "(/);  an  observation  which  seems  to  indicate  that  the  law  of 
the  United  States  on  this  point  is  still  in  an  inchoate  condition. 

**  In  case  of  contribution  for  sacrifices,"  says  Gourlie,  *'  the  adjust- 
ment is  necessarily  delayed  until  the  arrival  of  the  adventure  at  the 
port  of  final  discharge,  as  only  upon  final  saving  is  such  contribution 
due.  Usually  the  same  rule  prevails  in  practice  regarding  expen- 
diture ;  for  at  this  port  the  interests  become  fincdly  separated,  and  the 
lien  for  general  average,  which  is  a  personal  one  merely,  depending 
■  upon  possession  for  enforcement,  may  become  operative.  At  such 
place  the  consignees  or  agents  of  the  cargo  may  be  found,  the  mer- 
chandize may  be  correctly  valued  according  to  its  condition,  and  all 
possible  facilities  afforded  for  a  proper  adjustment  of  the  case(m). 

**The  same  arguments  apply,"  he  continues,  "when  the  cargo  is  Or  where 
discharged  at  an  intermediate  port  and  the  voyage  there  broken  up,  ^S^  "p 
when  it  is  equally  necessary  that  the  individual  liability  of  each 
interest  should  be  ascertained  and  paid  "  {n).  I  understand  this  to 
mean  that,  in  cases  where  the  voyage  is  broken  up  at  some  inter- 
mediate port,  where  the  several  parcels  of  cargo  are  taken  out  of  the 
custody  of  the  master  by  their  respective  proprietors,  so  that  a  settle- 
ment of  accounts  between  them  and  the  shipowner  on  parting  with  his 
lien  becomes  necessary,  such  place  of  breaking  up  the  voyage  is  of 
necessity  the  proper  place  of  adjusting  the  general  average,  and 
consequently  the  law  of  that  place  must  be  followed. 

Sometimes,  again,  when  the  ship  puts  back  to  her  loading  port,  Of  adjustment 
and  the  goods  jettisoned,  if  any,  are  there  replaced,  it  may  be  con-  **  P?'*  ^ 
venient  to  all  parties  to  have  the  general  average  adjusted  at  the 
loading  port.     This  is  sometimes  done,  but  Mr.  Gourlie  does  not  say 
that  in  America,  any  more  than  here,  any  party  interested  can  be  com- 
pelled to  pay  on  such  an  adjustment  (o). 

- — ■ —        - —  —  rr  ■.■  .      ^  m 

(/)  Carpo  Brig  George^  Olcott's  B.   89,   157   (1846),   and  other  cases  dted  by 
Gonrlie,  423. 
(m)  Gourlie,  424  ;  and  see  cases  here  referred  to. 
(«)  J*.  427. 
(o)   lb, 

L.  S  S 
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Effect  of  Hen 
for  general 
average. 


Ship  with  In  the  case  of  a  ship  having  cargo  for  two  ports  with  dissimilar 

^^^*^''*^°    laws  of  average,  Parsons  8ay8(/?)  that  the  proper  place  for  adjusting 

the  general  average  is  the  first  port.     As  to  this,  however,  see  ante, 

§  62.     The  necessities  or  conveniences  which  should  determine  this 

question  must  evidently  be  the  same  for  both  countries. 

The  efPect  of  the  lien  for  general  average  is  laid  down  by  Qourlio 
in  the  following  unqualified  terms : — 

"Whoever  is  entitled  to  general  average  contribution  is,  by  the 
law  of  the  United  States,  given  a  lien  therefor  on  the  property  bound 
to  contribute.  In  default  of  security  the  master  of  the  vessel  may 
retain  within  his  control  the  goods  thus  liable.  He  may,  if  necessary, 
demand  their  sale.  It  is  his  duty  to  cause  the  adjustment  of  the 
general  average ;  and  a  proper  exercise  of  this  duty,  and  of  his  general 
duty  as  a  carrier,  requires  that  he  exercise  this  right  of  lien  to  the 
protection  not  only  of  the  vessel,  but  of  the  other  property  entitled  to 
reimbursement ;  as  he  has  the  right  to  retain  the  cargo  for  the  satis- 
faction of  all  claims  for  contribution,  he  is  bound  to  exercise  this  right 
in  the  interest  of  the  cargo  as  well  as  the  ship,  and  in  case  of  default 
is  liable  for  the  loss  arising  therefrom  "  {q). 

The  practical  exercise  of  the  extensive  powers  indicated  in  this 
paragraph  has,  in  the  United  States,  been  taken  in  hand  by  the 
average  adjusters,  who  occupy  a  position  unique  and  remarkable. 
Before  touching  on  this  subject,  however,  which  is  one  well  deserving 
the  consideration  of  their  brethren  in  England  and  some  other  countries, 
there  are  one  or  two  points  of  practice,  belonging  to  the  subject  of 
adjustment,  which  must  be  dealt  with. 


Same  prin- 
ciple most 
govern  both. 


§  8.  Adjustnunt — General  Principle  governing  amounts  replaced  and 

contributing, 

Qourlie  makes  a  useful  generalization  in  pointing  out  that,  as  it  is 
of  the  essence  of  general  average  that  the  same  principle  shall  determine 
how  much  shall  be  made  good  by  contribution,  and  how  much  shall 
contribute, — for  we  are  to  make  it  immaterial  whose  property  has  been 
taken  for  the  rescuing  of  all, — it  cannot  be  necessary  to  treat  these  as 
the  subjects  of  two  distinct  sections  (r) ;  or,  if  it  is  convenient  thus  to 
subdivide,  that  can  only  be  because  of  reasons  of  practical  conve- 
nience, which  may  obstruct  the  perfect  carrying  out  of  this  theoretical 
doctrine,  and  thus  complicate  the  subject.  It  cannot  be  denied, 
however,  that  such  reasons  exist.  Still,  there  are  advantages  in 
beginning  by  considering  these  two  so  closely  related  subjects  in  one. 


(p)  2  Parsons,  Ins.  360. 

{q)  Gonrlie,  429 ;  and  see  cases  cited  in  notes. 

(r)   JJ.  462. 
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Gourlie  points  out  that,  in  pure  theory,  the  amount  to  be  replaced,  Theoretically, 

for  a  sacrifice  made  on  the  high  seas,  should  be  the  value  of  the  thine:  ^'^o^^*  ^. 

Y  *  -I   .      .  j«  •        value  at  tim9 

sacrificed  at  the  time  the  sacrifice  was  made,  and  in  its  then  condition  of  saorifice. 

and  circumstances.  If  it  was  then  in  great  danger,  its  value  at  that 
time  must,  of  course,  be  so  much  less.  But  it  is  precisely  the  same  in  Banger  left 
determining  the  contributory  value  of  the  property  saved  by  the  ^iculation' 
sacrifice.  Whatever  deduction  should  be  made  from  the  value  of  the  why  ? 
thing  sacrificed,  on  account  of  the  danger  it  then  stood  in,  a  precisely 
proportionate  deduction  should  be  made  from  the  value  of  all  the 
remainder.  So  that,  as  a  matter  of  adjustment,  the  resiilt  would  be 
precisely  the  same,  if  this  very  uncertain  calculation  of  the  money- 
value  of  the  common  danger  were  simply  left  out  of  sight.  This  piece 
of  theory,  ably  developed  in  the  American  law  («),  may  possibly  have 
been  discerned  in  the  time  of  the  Bhodians,  though  not  recorded,  for 
it  appears  to  have  been  generally  acted  on  in  all  countries  since  then. 
The  only  heretics,  I  believe,  have  been  those  who  used  the  extremity 
of  the  danger  as  an  argument  against  making  compensation  for 
damage  done  by  a  voluntary  stranding ;  and  it  was  in  dealing  with 
them  that  the  American  Courts  were  driven  to  this  re-assertion  of  first 
principles. 

We  have  heard  of  the  '*  glorious  fictions  "  of  the  law  of  England.  This  may  bo 
This,  in  the  same  way,  is  the  one  glorious  fiction  of  the  law  of  general  ?"?.       f^ 
average  all  over  the  world.     The  sacrifice  was  made  on  the  high  seas,  law  of  general 
in  a  storm,  and  the  very  fact  of  its  being  made  was  an  admission  of  ^^^^^S^* 
the  existence  of  considerable  danger.     The  law  of  average  makes  the 
assumption  that  the  thing  sacrificed,   and  the  rest  of  the  ship  and 
cargo,  are  to  be  valued  as  if  in  safety  at  the  port  of  destination.     But, 
in  doing  this,  it  retains  intact  that  which  is  alone  of  importance,  viz., 
the  proportion  between  the  value  of  what  was  sacrificed  and  that  of 
what  was   preserved  by  the   sacrifice.     For,   the  proportion  to  be 
deducted  on  account  of  the  danger  is  represented  by  the  share  falling 
on  the  thing  sacrificed  itself ;  and  this  is  proportionate  to  its  value  (t). 


§  9.  Amounts  to  he  made  good. 

We  are  in  the  next  place  to  speak  of  the  practical  rules  which 
must  be  observed  in  carrying  out  this  theory.  The  necessity  for 
practical  rules  may  be  said  mostly,  if  not  entirely,  to  arise  from  the 
difficulty  of  getting  accurate  knowledge  of  many  matters  of  fact. 


(»)  Gourlie,  462,  and  notes. 

(Q  It  is  expressed  by  the  final  calculation  in  every  adjustment  of  general  average, 
viz.,  as  the  total  contributing  value  of  the  property  sacrificed  and  preserved  is  to 
the  value  of  that  sacrificed,  so  is  the  value  of  that  sacrificed  to  the  proportion  falling 
on  itself — ».  r.,  the  proportion  not  replaced  by  contribution. 

s$2 
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Bediiction 
o!  one-third 
new  for  old. 


Amount 
allowable  for 
goods  jetti- 
soned. 


If  replaoed  at 
loading  port. 


The  first  of  these  mentioned  by  Gbnrlie  is  the  deduction  of  one- 
third  from  the  cost  of  repairs  of  a  ship,  under  the  title  "  new  for  old." 
A  mast  is  cut  away,  and  the  owner  is  in  theory  entitled  to  the  value  of 
that  particular  mast,  as  it  would  have  been  on  arriral  at  the  port 
of  destination.  In  its  place  the  owner  buys  a  similar  mast  and  claims 
as  his  compensation  the  sum  which  the  new  mast  has  cost.  But  this 
is  a  new  mast,  therefore  better  than  the  old.  But  who  shall  say  how 
much  better?  Here,  then,  of  necessity,  there  is  room  for  some 
arbitrary  rule.  This,  broadly,  is  taken  in  the  United  States,  as  with 
ourselves  and  almost  everywhere,  at  one-third. 

The  full  detail  of  this,  which  in  some  respects  differs  from  ours, 
may  be  found  in  Gourlio,  and  I  set  it  forth  in  a  note  (w).  With  regard 
to  iron  ships,  however,  Qourlie  admits  that  the  present  practice  is 
untenable,  and  must  be  changed ;  and  probably  some  kind  of  sliding 
scale  will  be  adopted,  as  is  being  done  in  England  at  this  moment. 

The  allowance  in  case  of  jettison,  and  the  contributing  value  of 
cargo,  are,  as  with  us,  based  on  the  market  value  at  the  port  of  desti- 
nation, at  the  time  of  arrival.  Whether  the  first  day  of  discharge,  or 
the  last  day,  is  to  be  the  standard  for  that  jettisoned, — a  point  which 
sounds  petty,  but  may  sometimes  involve  large  amounts, — ^I  do  not 
find  recorded  in  Gburlie,  though  I  own  it  may  have  escaped  me.  The 
German  Code  is  precise  in  favour  of  the  first  day ;  the  practice  in  this 
country,  for  this  as  well  as  all  other  claims  upon  the  ship  for  short 
delivery  of  cargo,  is  to  take  the  market  price  of  the  last  day.  It  seems 
to  me  that  the  German  rule  is  the  more  logical;  the  goods  jettisoned, 
being  those  which  come  first  to  hand,  as  being  at  the  top,  would 
probably,  had  they  not  been  jettisoned,  have  been  landed  first. 

If,  after  jettison,  .the  ship  returns  to  her  loading  port,  and  the 
jettisoned  goods  are  there  replaced,  the  loss  by  the  jettison  consists  in 
the  cost  of  replacing  them ;  this  sum,  therefore,  and  not  the  market 
value  at  the  destination,  should  be  made  good  for  the  jettison.     This 


(m)  The  one-third  is  deducted  from  the  entire  cost  of  the  repair,  including 
graying-dock  dnes  and  the  cost  of  removing  the  ship  to  and  from  the  graving-dock, 
but  not  including  surveyors'  fees  or  charges  of  that  nature.  It  is  deducted  even 
from  repairs  to  a  ship  perfectly  new  and  on  her  first  voyage.  It  is  not  deducted 
from  anchors,  except  that  if  wood-stocked  one-third  is  taken  from  the  cost  of  the 
stock.  No  deduction  is  made  from  ropes  or  sails  sacrificed  when  perfectly  new,  i,e., 
when  brought  fresh  from  the  ship's  storehouHe,  and  sacrificed  before  they  have  ever 
been  put  to  their  ordinary  use.  Copper  or  metal  sheathing  is  differently  treated 
in  Pennsylvania  and  the  other  States,  being  subject,  in  the  former,  to  a  deduction 
of  2J  per  cent,  per  month's  wear,  and  in  the  latter  to  the  ordinary  one-third. 
Wben  there  are  old  materials,  the  gfrossly  illogical  method  prevails  (I  must  be 
pardoned  for  so  describing  it),  in  all  the  States  except  Pennsylvania,  of  deducting 
the  proceeds  before  deducting  the  thirds.  Por  further  details  see  Gourlie,  pp.  468 
— 472.    I  think,  however,  I  have  set  down  all  that  is  of  much  importance. 
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is  so,  whether  the  general  average  is  adjusted  at  the  loading  port  or  at 
the  port  of  destination.  By  the  replacement ,  the  loss  of  g^ods  has 
been  converted  into  a  loss  of  money  (y). 

Gourlie  has  some  very  sensible  remarks  upon  the  amount  to  be  Dedudion 
allowed  in  case  the  goods  jettisoned  were  either  damaged  at  the  time,  foJ^U^J^^'^ 
or  certain  to  have  become  damaged  before  the  end  of  the  voyage ;  as, 
for  instance,  if  the  ship,  after  being  relieved  by  the  jettison,  were 
subsequently  sunk  or  filled  with  water.  "  The  claim  for  contribution," 
he  says,  '*is  a  favoured  one,  and  the  cargo  being  sound  when  sacrificed, 
no  mere  presumption  will  be  allowed  to  destroy  the  owner's  right  to 
an  indemnity  based  upon  a  full  sound  value;  but  the  nature  and 
circumstances  of  the  damage  may  be  such  that  the  extension  of  such 
damage  to  the  sacrificed  goods,  had  they  remained  on  board,  becomes 
no  longer  a  presumption,  but  almost  a  matter  of  certainty.  Where, 
then,  from  the  nature  of  the  cargo  jettisoned,  as  well  as  of  that 
delivered,  from  its  position  on  board,  and  the  character  of  the  damage, 
the  moral  certainty  prevails  that  damage  would  have  been  received  by 
the  sacrificed  goods  had  they  not  been  sacrificed,  only  the  value  which  « 
it  is  thus  assumed  this  merchandize  would  have  produced  is  to  be 
allowed  "(2).  The  American  rule  thus  appears  to  be  precisely  the 
same  as  in  this  country  (a). 

"  Where  cargo  is  damaged  by  water  poured  into  the  hold  to  No  allownnco 
extinguish  a  fire,  allowance  is  made  for  the  damage  on  those  packages  *or  packages 
only  which  were  untouched  by  fire  at  the  time  the  water  was  thrown  wetted ; 
on  "  (b). 

**  Where  goods  on  fire  are  thrown  overboard,  no  allowance  is  made  nor  when 
for  them  "(^).  jettisoned. 

*'  Where  cargo" — I  again  quote  Gourlie — "  is  sold  at  a  port  of  dis-  Goods  sold 
tress  to  raise  funds,  the  loss  is  in  some  respects  analogous  to  a  jettison.      ™^^  *"*  *' 
If  the  vessel  arrives  at  her  destination,  compensation  is  to  be  made  for 
the  missing  goods  on  the  basis  of  contribution  for  jettison;  and  to  the 
extent  that  the  funds  so  secured  were  necessary  to  satisfy  expenses 
common  to  the  adventure,  the  loss  is  a  matter  of  general  average. 

"  If  the  proceeds  realized  by  such  forced  sale  should,  however, 
exceed  the  worth  of  the  goods  at  their  destined  port,  no  such  contri- 
bution would  be  needed.  The  owner  of  the  merchandize  has  an  in- 
alienable right  to  the  goods  or  their  proceeds  :  if  sold  for  funds  the 
value  realized  is  his,  with  additional  right  for  compensation,  should 
this  value  fall  short  of  the  net  market  price  at  the  port  of  consign- 
ment." 

Gourlie  tells  us,  however,  that  this  is  not  the  rule  in  Boston.  There, 
he  says,  the  rule  is  to  make  up  to  the  party  whose  goods  are  thus  sold 

(y)  Gourlie,  480.  (z)  Ih,  482.  (a)  Ante,  p.  293. 

{b)  Gourlie,  482.  {e)  Gourlie,  482. 
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any  loss  by  the  sale,  and  to  allow  him  to  keep  any  gain,  but  in  either 

case  to  deduct  the  full  freight  from  the  proceeds  {d). 

How,  if  after  If ^  after  goods  have  been  sold  to  raise  funds  for  the  general 

ship  beoomes    A<^ount,  and  the  vessel  resumes  her  voyage,  she  and  the  cargo  become 

totally  lost  P     a  total  loss,  the  owners  of  the  goods  sold  are  of  course  not  entitled  to 

any  compensation  for  any  loss  by  the  sale :  but  are  they  entitled  to  the 

proceeds  ? 

On  this  question  Gourlie  says: — ''In  such  a  case  no  contribution 
as  for  a  sacrifice  and  short  delivery  would  be  due,  but  those  benefited 
by  the  application  of  the  funds  would  be  liable  to  the  owner  of  the 
goods  sold  as  for  money  had  and  received.  In  such  a  case  the  liability 
would  be  limited  to  the  sum  produced  by  the  sale  "  (c). 

"  Where  the  goods  for  which  contribution  is  made,"  says  Gourlie, 
**  are  subject  to  ordinary  wastage  or  decay,  this  *  usual  loss'  is  deducted 
in  allowing  for  their  value"  (/).  Properly  speaking,  this  is  merely 
one  of  those  necessary  truths  which  are  taken  for  granted  in  the  calcu- 
lations of  an  adjuster.  The  principle  is  laid  down  that  he  whose  goods 
,  have  been  jettisoned  shall  receive  as  much  as  he  would  have  received 
had  they  not  been  jettisoned,  but  some  other  goods  of  precisel}*  equal 
amount  and  value  had  been  jettisoned  instead  of  his.  And  this  result 
can  only  be  worked  out  by  calculation,  if,  as  one  step,  we  put  the  two 
parcels  of  goods  on  an  equality  by  deducting  from  each  the  ordinary 
wastage.  For  this  reason  I  have  not  thought  it  necessary  throughout 
this  volume,  to  dwell  in  any  detail  on  such  mere  technicalities  of  the 
adjuster's  craft.  These  things  can  only  properly  be  learnt  in  an 
adjuster's  office. 

§  10.  Adjustment — Contributory  Values, 

General  The  principle  of  contribution,   according  to  Gourlie,  is  in  the 

prmciple.         United  States,  as  probably  in  England,  that  **for  loss  by  jettison  or 

{d )  Gourlie,  482.  Probably  it  has  been  a  mistake  on  the  part  of  our  courts  to  refuse 
to  allow  freight  in  such  a  case.  The  goods  are  sold,  virtually,  under  a  guarantee  to 
indemnify  their  owner  against  loss  by  the  sale.  Unexpectedly,  instead  of  a  loss, 
there  is  a  profit  by  the  sale.  To  whom  shall  this  belong  P  Certainly  to  the  owner 
of  the  goods.  But  then,  if  we  look  to  the  true  nature  of  the  transaction,  there  is 
not  a  profit  by  the  sale,  unless  the  proceeds,  after  deducting  the  freight,  exceed  the 
value,  less  freight,  at  the  port  of  destination.  So  that,  if  the  merchant  claims  the 
proceeds,  he  should  be  content  to  take  them  with  the  deduction  of  freight.  Other- 
wit  e,  as  was  pointed  out  anU,  in  {  64,  a  gross  injustice  will  arise.  The  owner 
cf  the  goods  may  obtain  a  perfectly  illegitimate  advantage  at  the  cost  of  third 
-   parties. 

{e)  Gourlie,  483.  The  authorities  Gourlie  cites,  and  especially  Story's  judgment 
in  Pope  V.  Nickeraon  (3  Story,  463  (1844)  ),  seem  to  go  no  further  than  to  establish 
that  the  shipowner  is  personaUy  liable  to  the  owner  of  the  goods  for  so  much  of  the 
proceeds  as  have  been  expended  upon  the  repairs  of  the  ship  or  otherwise  for  the 
shipowner's  benefit  at  the  time. 

(/)  GourUe,  486. 
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for  Bacrifices  of  an  analogous  character,  contribution  is  contingent  upon 
something  finally  coming  to  the  use  and  within  the  control  of  the 
owner,  not  merely  upon  the  temporary  success  attained  by  the  act  (y) ; 
whereas  expenditures  are  due  absolutely,  regardless  of  the  subsequent 
fate  of  the  interests  for  whose  benefit  they  were  made  "  {h). 

**  Legally,  then,"  Gourlie  continues,  "  there  are  two  rules  of  valua-  Alleged 
tion,  the  one  applicable  to  cases  of  expenditure,  the  other  to  sacrifices  betwee/law 
of  property.     In  practice,  however,  while  the  correctness  of  the  prin-  and  practice. 
cijDle  applied  by  the  Courts  is  recognized,  no  such  distinction  is  made, 
but  in  all  cases  the  value  of  the  property  at  the  port  of  destination  or 
of  delivery  is  taken  as  the  basis  of  the  contributory  value."     In  a  note 
he  adds : — **  The  practice  of  basing  the  contributory  values,  in  all  cases, 
upon  the  value  of  the  property  at  the  port  of  discharge,  is  manifestly 
not  only  incorrect  in  principle  but  contrary  to  law  "  (t). 

In  reading  this  passage,  I  am  led  to  feel  very  strongly  the  delicacy,  This  dootrine 
and  even  impropriety,  of  criticising  the  language  of  a  foreign  writer  on  q'lestioned. 
a  technical  subject.  I  have,  with  reason,  too  much  deference  for  Mr. 
Gourlie  to  suppose  that  he  can  be  mistaken  on  such  a  matter.  And 
yet  this  is  a  serious  charge  against  the  American  adjusters  as  a  body, 
for  it  amounts  almost  to  a  charge  of  conscious  and  systematic  violation 
of  the  law.  Even  if  they  justify  it  on  the  plea  that  the  law,  as  laid 
down,  cannot,  without  intolerable  inconvenience,  be  carried  out 
(which,  I  confess,  I  cannot  see),  this  only  shifts  the  blame  to  the 
judges,  not  to  say  to  the  law  itself,  for  a  law  so  laid  down  as  to  bo 
unworkable  must  be  badly  laid  down.  But  I  confess  I  do  not  see  how 
the  adjusters  could  even  have  it  in  their  power  to  act  in  the  way  here 
described. 

Take  a  simple  case.  A  ship,  on  her  voyage,  suffers  serious 
damage,  and  puts  into  a  port  of  refuge  for  discharge  and  repair,  and 
there  a  large  general  average  expenditure  is  made.  The  bulk  of  the 
cargo  is  re-loaded,  with  which  the  ship  proceeds  on  her  voyage,  and 
arrives  safe  ;  but  a  certain  portion  of  the  cargo  being  shut  out,  say  for 
want  of  screwing  apparatus  (in  the  case  of  cotton)  at  the  port  of 
refuge,  or  from  the  expansion  of  the  cotton  when  wet,  is  forwarded  by 
another  vessel,  which  is  totally  lost  on  her  way.  If  it  has  been  clearly 
laid  down  in  the  American  Courts  of  law  that  the  values  as  existing  at 
the  time  of  incurring  the  expenditure  shall  be  the  basis  of  contribution, 
how  could  any  American  adjuster  refuse  to  bring  in  the  cotton  thus  shut 
out,  and  lost  on  its  way  home,  to  its  share  ?  Would  not  the  owners 
of  the  remaining  cargo,  or  their  underwriters,  refuse  to  have  their 


(ff)  Fergmon  v.  Fitt,  Hayward  Law  N.  C.  274  [139]  (1876) ;  Gourlie,  521. 
(A)  Gourlie,  621.     Spafford  v.  Dodge^  14  Mass.  R.  66  (1817) ;  Douglas  v.  Moody, 
9  Mass.  548  (1813).    See  this  question  discussed,  antCy  {61. 
(0   Gourlie,  522. 
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shares  of  contribution  illegally  augmented  by  reason  of  an  independent 
aocident  falling  on  a  third  party  ? 

There  must,  I  should  think,  be  some  mistake  here. 

It  is  only  in  exceptional  cases  of  this  kind,  where  there  has  been  a 
second  independent  accident  disturbing  the  proportions  of  the  contribu- 
tors, that  the  rule  of  law  referred  to  by  Mr.  Gourlie  has  any  practical 
operation.  If  there  has  been  no  change  of  circumstances,  the  propor- 
tionate values,  which  alone  we  hare  to  deal  with,  would  be,  or  might 
reasonably  be  assumed  to  be,  the  same  at  the  port  of  refuge  and  at  the 
port  of  destination.  For  the  state  of  the  markets  at  the  port  of  refuge 
has,  in  reality,  nothing  to  do  with  the  actual  value  there  of  a  ship  and 
ccurgo  which  is  not  intended  to  be,  and  on  accoimt  of  the  contract  of 
afiPreightment  cannot  be,  sold  at  that  place. 

Coming  now  to  details,  we  find  in  Gourlie  the  rules  which  prevail 

in  America  for  the  contributing  values  of  ship,  freight,  and  cargo. 

Gontributoij  As  to  the  ship,  there  was  a  time,  within  my  recollection,  when  it 

p.  ^^g  usual,  in  some  of  the  States,  to  take  as  the  basis  of  the  ship's 

value,  not  the  full  value,  but  some  fraction — e.g,,  in  New  York  State 

four-fifths. 

From  a  case  cited  by  Mr.  Oourlie,  it  appears  that  this  strange 
practice  was,  originally  at  least,  the  result  of  a  still  more  strange 
attempt  to  lay  down  a  uniform  value  for  all  ships,  no  matter  how  new 
or  how  old,  at  four-fifths  of  their  first  cost  {k).  At  present  a  more 
rational  method  prevails.  The  rules  are  laid  down  by  Gourlie  as 
follows : — 

"  The  vessel  is  to  be  valued  upon  arrival  at  the  port  of  discharge 
in  her  then  condition.  From  the  value  thus  ascertained  is  to  be 
deducted  the  cost  of  any  repairs  or  other  work  done — e.g,  at  a  port  of 
refuge — subsequently  to  the  sacrifice  for  which  contribution  is  sought, 
addition  then  being  made  of  any  allowances  to  the  vessel  in  general 
average  for  sacrifices  of  ship's  material.  If  the  vessel  is  sold  the  net 
proceeds  by  the  sale  are  taken  as  the  basis  for  ascertaining  the  con- 
tributory value  "  (/). 

I  do  not  see  anything  in  this,  so  far  as  it  goes,  which  differs  from 
the  practice  in  this  country. 
Value  of  Next  as  to  the  freight.     Mr.  Gourlie  agrees  in  principle  with  the 

*^    *  English  practice  and  with  the  York-Antwerp  rule,  that  the  gross 

freight  at  risk  should  contribute,  deducting  only  such  port  charges, 
and  so  much  of  the  crew's  wages,  as  were  incurred  subsequently  to  the 
general  average  act.  In  practice,  however,  this  deduction  is  com- 
muted at  a  certain  percentage  of  the  freight (m).     "Although  this 

{k)  Leavenworth  y.  Delajield,  1  Gaines,  B.  573  (1804) ;  Gbarlie,  522. 

(/)  Gk>arUe,  622. 

(m)  This  percentage  is  not  the  same  in  all  the  States.    It  is  one-third  in  Maine, 
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method  cannot  be  regarded  as  strictly  equitable,  it  certainly  has  the 
merit  of  practicability  and  convenience"  («). 

This  may  be  so ;  yet  I  venture  to  believe  that  the  United  States 
will  not  be  the  last  country  to  discard  this  rough  and  ready  practice, 
which  really  has  little  to  recommend  it.  Having  for  fifty  years  been 
in  the  daily  habit  of  carrying  out  the  English  practice,  I  may  be 
qualified  to  bear  testimony  that  it  is  not  impracticable,  and  not  very 
inconvenient — in  fact,  not  more  inconvenient  than  every  form  of 
human  industry  may  be  described  as  more  inconvenient  than  doing 
nothing.  A  uniform  deduction  of  one- third  or  one-half  does  not  even 
roughly  approximate  to  a  correct  result ;  for  the  sum  to  be  deducted 
on  the  York-Antwerp  rule  for  crew's  wages  may  in  some  cases,  where 
the  general  average  act  takes  place  at  or  near  the  end  of  the  voyage, 
amount  to  next  to  nothing ;  while  in  other  cases,  where  the  general 
average  act  occurs  near  the  beginning  of  the  voyage,  and  where 
the  freight  is  low,  it  may  absorb  the  entire  freight. 

With  regard  to  the  complications  connected  with  charters,  such  as  Chartered 
the  contribution  of  the  chartered  freight  while  the  ship  is  in  ballast,  ^^^flrht. 
we  may  infer  from  Gourlie's  language  that  it  is  very  difficult  at  present 
to  lay  down  with  any  confidence  what  is  the  American  law,  and  of  very 
little  use  to  lay  down  what  is  the  American  practice,  as  this  is  evidently 
in  a  state  of  transition.  He  himself  sets  forth  the  principles  which 
ought  to  govern  it  in  a  manner  to  which  no  exception  can  be  taken ; 
in  fact,  on  the  broad  and  simple  principle  that  we  are  to  look  merely 
to  the  question  how  much  freight  is  at  the  shipowner's  risk.  **The 
freight  actually  at  risk,"  he  says,  *'at  the  time  of  sacrifice,  which  is 
not  necessarily  the  freight  pending  the  delivery  of  the  cargo  then  on 
board,  is  the  value  of  this  interest  from  which  contribution  is  due"(o). 
But,  when  he  attempts  to  follow  up  this  principle  to  its  necessary 
results  in  the  case  of  chartered  ships  in  ballast,  he  almost  immediately 
stops  himself  as  follows :  "  We  are  not  aware  that  this  subject  has 
received  the  direct  consideration  of  our  Courts,  and  our  practice  ignores 
this  interest  as  a  contributing  factor ;  but  such  liability  is,  we  think, 
apparent"  (/)). 

'*  Freight  prepaid  absolutely,"  says  Gourlie,  "or  *  lost  or  not 
lost,'  is  at  the  cargo  owner's  risk,  and  is  liable  to  contribute  to  general 
average  upon  its  full  amount  without  deduction,  the  consignee  of  cargo 


New  Hampshire,  Massachuaetts,  Bhode  Ishuid,  Connecticut,  Pennsylvania,  Dela- 
ware, Maryland,  South  Carolina,  and  Louisiana ;  one-half  in  New  York,  Virginia, 
North  Carolina,  Georgia,  Florida,  Alabama,  Texas,  California,  Ohio,  Illinois, 
Michigan,  and  Wisconsin.     (Gourlie,  534.) 

(»)  Gourlie,  534. 

(o)  /*.  636.    Ante,  §§  71—73. 

(p)  Gk>urUe,  636. 
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paying  its  contribution."    This  rule,  of  course,  does  not  apply  in  case 
the  freight,  though  prepaid,  is  returnable  in  case  of  total  loss  (q). 
Passage-  Concerning  passage-money — an  important  interest  between  Europe 

^^^y'  and  America — there  are  complications  which  certainly  ought  to  be 

examined,  though  I  observe  I  have  not  touched  upon  the  subject  in 
my  chapter  on  Contributory  Values,  nor  has  Mr.  Gourlie  in  treating 
of  the  law  of  the  United  States.  This  no  doubt  arises  from  the 
circumstance  that  passage-money  is  almost  always  paid  in  advance, 
and  therefore,  whether  properly  a  subject  of  contribution  or  not, 
escapes  liability  from  a  supposed  analogy  with  advanced  freight. 
But,  from  communications  I  have  had  with  American  adjusters,  I  learn 
that  there  is  at  present  some  unsettlement  of  opinion  amongst  some  of 
them  on  questions  which  can  only  be  settled  by  thoroughly  grappling 
with  this  subject  of  passage-money,  determining  whether  it  is  or  is 
not  in  principle  a  contributory  interest,  and  boldly  tracing  out  the 
consequences  which  ought  to  follow  whichever  conclusion  we  may  be 
led  to  arrive  at. 

I  must  remark,  in  the  first  place,  that  this  question  is  no  new  one. 
Passengers  have  been  carried  on  shipboard  for  hire,  independently  of 
merchandize,  from  very  early  times  ;  and  the  service  rendered  through 
a  general  average  act,  in  preserving  their  lives,  as  a  possible  ground  for 
contribution,  is  recognized  and  discussed,  to  say  nothing  of  later  works, 
as  far  back  as  the  Roman  Law  and  the  Consolado  (r).  I  refer  to  this  as 
giving  importance  to  the  argument  against  the  contributing  of  passage- 
money,  which  may  be  drawn  from  the  silence  of  all,  or  almost  all,  the 
older  authorities  on  the  subject,  for  I  am  not  aware  that  any  authority 
can  be  cited,  establishing  that  passage-money  ought  to  contribute  to 
general  average,  and  I  am  sure  that  all  the  best-known  writers  are 
silent  upon  it.  One's  first  impression,  no  doubt,  is,  that  the  point  is 
governed  by  analogy  with  the  freight  on  merchandize ;  but  a  deeper 
consideration  shows  that  this  analogy  is  imperfect.  There  is  no  doubt 
that  the  solid  property,  or  the  property  capable  of  being  measured  by 
money,  must  contribute  towards  the  sacrifice  which  has  preserved  it. 
There  is  no  doubt,  again,  that  this  value  must  be  estimated,  by  that 
which  I  have  ventured  to  describe  («)  as  the  one  "  glorious  fiction  "  of 
the  law  of  general  average,  on  its  value  at  the  port  of  destination, 
whence  it  follows  that  as  the  proceeds  of  the  cargo  are  virtually  divided 
between  the  shipowner  and  the  merchant,  the  former  receiving  the 
freight  and  the  latter  deducting  the  freight  from  the  proceeds,  the  total 


{q)   Gourlie,  538. 

(r)  See  the  explanation  of  the  term  Veciorcs  sine  sarciitdf  ante,  p.  351 ;  no  value  to 
be  set  on  frecmen^s  lives,  p.  356 ;  and  the  mention  of  the  pilgrims  or  passengers 
{piklerins)  in  the  Consolado,  ante,  p.  360. 

(»)  Anie^  p.  627. 
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whicli  contributes  under  the  existing  law  is  the  same  as  the  total  value 
of  the  substantial  or  pecuniary  amount  preserved.  But  under  what 
corresponding  head  can  we  place  passage-money  ?  Can  we  say  that 
the  lives  of  the  passengers  are  rendered  more  valuable  by  their  being 
r  transplanted  from  English  to  American  soil  ?  Supposing  it  to  be  so, 
when  the  principle  has  been  laid  down  that  their  lives,  such  as  they 
were  when  they  set  out,  are  not  to  be  brought  into  account  at  all  for 
the  purpose  of  contributing,  how  can  we  bring  in  for  that  purpose 
this  fanciful  augmentation  of  the  value  of  those  lives  ?  Shall  we  then 
make  the  shipowner  contribute  ?  The  sacrifice,  he  wiU  answer,  did  me 
no  good,  so  far  as  this  passage- money  was  concerned,  for  I  had 
absolutely  received  it  already,  and  could  not  have  been  called  upon  to 
refund  it  had  the  ship  been  lost ;  and  if  your  argument  for  my 
contributing  is  founded  on  the  analogy  of  freight,  you  must  allow  me 
to  use  the  analogy  of  advance-freight  for  not  contributing. 

But  now,  if  we  adopt  the  conclusion  that  passage-money  ought  in 
principle  not  to  be  a  contributor  to  general  average,  there  are  certain 
consequences  which  probably  ought  in  principle  to  follow,  but  to  which, 
as  yet,  sufficient  attention  seems  not  to  have  been  paid  either  in  England 
or  the  United  States  ;  and  it  is  this  which  is  at  present  agitating  the 
minds  of  these  American  adjusters,  with  some  of  whom  I  have  been  in 
correspondence. 

When,  as  commonly  occurs,  a  steamship  carries  cargo,  the  freight 
on  which  is  payable  on  delivery,  and  likewise  carries  passengers  whose 
passage-money  is  payable  absolutely  on  or  before  sailing,  how  are  we 
to  deal  with  that  portion  of  the  crew  who  are  provided  exclusively  on 
account  of  the  passengers,  such  as  stewards,  potato-boys,  passengers' 
cooks,  and  the  like  ?  Are  these  to  be  treated  as  part  of  the  crew,  and 
their  wages,  whilst  the  steamer  is  bearing  up  for  a  port  of  refuge, 
to  be  allowed  in  America  as  general  average  ?  This  question  does  not 
at  present  arise  in  English  practice  ;  but  we  in  England  have  to  con- 
sider a  question  which  may  perhaps  involve  the  same  principle,  viz., 
ought  these  wages  to  be  deducted  from  the  contributory  value  of  the 
freight  ? 

Neither  question  is  free  from  difficulty.  As  to  what  I  will  call  the 
American  question,  «.  <?.,  the  first  of  the  two,  it  is  argued  on  the  one 
side  that  if  passage-money,  though  a  real  interest,  is  exempt  from  con- 
tribution, the  expenses  exclusively  incurred  for  the  purpose  of  earning 
passage-money  ought  by  way  of  compensation  to  be  excluded  from 
consideration,  and,  in  fact,  treated  as  non-existent.  These  expenses 
are  outside  of  the  common  interest  {t).  Ship,  freight,  and  cargo, 
the  three  contributors  to  general  average,  constitute  a  sort  of  part- 
nership, bound  together  like  a  mutual   insurance  association,   each 

(0  See  Gburlie,  3. 
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in  turn  liable  to  pay  for  and  receive  from  the  other  two,  in  case  of  the 
sacrifice  for  all  of  any  part  of  the  partnership  property  of  any  one. 
But  the  wages  or  keep  of  persons  who  are  put  on  board  the  ship 
merely  to  attend  on  the  wants  of  the  passengers  are  no  part  of  this 
partnership  property  ;  and  if  any  allowance  on  account  of  them  were 
to  be  brought  into  the  general  average,  this  would  disturb  the  equality 
of  the  contribution,  and  give  an  unfair  advantage  to  the  shipowner. 
The  same  argument  may  be  used  for  the  English  or  second  question, 
with  this  addition,  that  these  passengers'  servants  can  in  no  sense  be 
said  to  form  any  part  of  the  expense  incurred  for  the  sake  of  earning 
the  freight.  I  confess  I  cannot  see  how  these  arguments  are  to  be 
answered,  provided  we  hold  that  passage-money,  as  such,  independently 
of  the  circumstance  of  its  being  paid  in  advance,  is  not  a  contributing 
interest. 

Were  it  not  so,  indeed,  which  is  still  a  point  undetermined  by  the 
law  of  either  country,  the  position  would  be  otherwise.  I  have  known 
cases,  though  comparatively  rare  ones :  for  example,  cases  of  coolie 
freights  to  the  West  Indies  or  other  British  possessions,  where  a  ship 
was  chartered  for  a  cargo  of  coolies  at  so  much  a  head,  payable  on 
arrival ;  and,  if  I  remember  right,  cargoes  of  pilgrims  for  Mecca, 
chartered  for  on  similar  terms ;  in  both  which  cases  the  passage-money 
was  made  in  English  practice  to  contribute  to  general  average.  I  do  not 
know  that  in  these  cases  the  question  of  principle  was  very  deeply  dis- 
cussed. Perhaps,  again,  there  may  in  these  cases  have  been  some  one 
who  had  a  solid  pecuniary  interest  in  the  transport  of  these  coolies  or 
pilgrims,  so  that  these  cases  may  have  fallen  under  a  different  prin- 
ciple. But  if  there  be  any  cases  in  which  passage-money  could  become 
a  contributing  interest  by  the  mere  circumstance  of  the  earning  of  it 
being  subjected  to  the  risk  of  the  voyage,  it  is  obvious  that  this  whole 
argument,  founded  on  its  being  outside  of  the  common  interest,  must 
fall  to  the  ground. 

The  question,  then,  must  be  left  for  future  decision  in  the  Courts. 
On  the  whole,  however,  as  the  law  at  present  stands,  I  am  inclined  to 
the  opinion  that,  in  principle,  passage-money  is  not  a  contributing 
interest. 

§  11.  Adjustment — The  Adjuster, 

"  In  many  of  the  northern  countries  of  Europe,"  says  Qourlie,  "  as 
in  Eussia,  Sweden,  and  Denmark,  the  average  adjuster,  or  dispacheur, 
is  a  government  official,  clothed  with  much  of  the  authority  of  a  judge, 
while  in  France  or  Belgium,  and  also  in  many  of  the  South  American 
States,  adjustments  are  drawn  up  by  adjusters  mutually  chosen  by  the 
different  parties  in  interest  "(m).     These  parties  are  the  shipowner,  the 

(u)  Qourlie,  422. 
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owners  of  cargo,  and,  as  deeply  though  indirectly  interested,  the  under- 
writers on  both  these  interests.  In  Antwerp  they  have  a  unique  but 
very  sensible  system ;  every  adjustment  is  signed  by  three  adjusters, 
one  of  whom  is  supposed  to  safeguard  the  interests  of  the  shipowner, 
another  of  the  owners  of  the  cargo,  and  the  third  of  the  underwriters. 
"In  this  country,"  Gourlie  continues,  *' as  in  England,  the  average 
adjuster  occupies  a  peculiar  and  anomalous  position.  A  simple  expert, 
invested  with  no  judicial  authority,  and  appointed  solely  by  the  repre- 
sentatives of  the  ship ;  a  proper  discharge  of  his  duties  demands  a 
judicial  consideration  of  each  and  every  question  presented,  that  equal 
justice  be  done  to  all  the  interests  entrusted  to  his  care.  He  has,  in 
fact,  to  act  as  Court  and  jury,  to  deal  with  all  the  questions  of  fact, 
and  apply  the  principles  of  law  pertinent  to  the  case  "  (x). 

Though  this  is  perfectly  true,  there  are  certain  very  important 
points  of  difference  between  the  working  of  the  system  and  the 
position  of  an  average  adjuster  in  England  and  in  the  United  States 
which  deserve  our  attention. 

Formerly,  in  England,  probably   up  to  the  beginning  of  the 
present  century,  adjustments  of  claims  for  general  average,  as  for 
claims  on  marine  policies,  were  not  drawn  up  by  persons  who  devoted 
themselves  to  that  special  calling,  but  by  insurance  brokers,  officials  in 
insurance  companies,  underwriters  at  Lloyd's,  or  other  persons  who 
happened  to  have  a  special  turn  or  liking  for  that  sort  of  occasional 
employment.     The  first  man  who  in  this  country  conceived,  or,  at  least, 
acted  on,  the  idea  of  making  it  a  special  business,  and  taking  up  the 
position  of  a  sort  of  mutual  friend  or  voluntary  arbitrator  between  the 
parties  whose  interests  were  for  the  moment  opposed,  both  of  whom 
presumably  wished  to  do  right,  though  neither  exactly  knew  how  it 
was  to  be  done,  or,  at  least,  neither  of  whom  was  inclined  for  the 
labour  of  the  necessary  calculations,  was,  I  have  been  told,  Mr.  Stevens, 
of  Lloyd's,  the  author  of  the  well-known  volume  on  average.     Mr. 
Stevens's  professional  success  was,  I  believe,  considerable  ;  but  having 
unfortunately  been  obliged  to  quit  the  country,  from  having  killed  a 
man  in  a  duel,  his  place  was  taken  by  his  managing  clerk,   Mr. 
William  Bichards,  the  first  adjuster  of  that  well-known  name.     Mr. 
Richards,  being  a  man  in  many  ways  remarkable,  and,  in  particular, 
being  eminently  gifted  with  what  is  sometimes  called  a  judicial  turn  of 
mind,  gradually  acquired  the  confidence  of  shipowners  and  merchants, 
as  well  as  underwriters,  to  such  a  degree  as  to  give  him  a  peculiar 
ascendency  not  only  in  the  City  of  London,  but  in  all  the  seaport 
towns  where  such  questions  had  to  be  discussed.     His  opinions  for 
many  years  virtually  settled  the  practice  on  these  subjects,  and  the 
practice  was  in  those  times  generally  taken  as  the  law ;  his  adjustments 

{x)  Gourlie,  422. 
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had  practically  tlie  authority  of  awards,  for  he  was  a  bold  man  who 
should  think  of  questioning  them.  Other  adjusters,  the  earliest  of 
them  being  men  trained  under  Mr.  Richards,  and  branching  out  from 
his  office,  followed  in  his  steps.  Thus  there  has  grown  up  a  profession 
extremel}'  limited  in  number,  and  composed  of  members  who  are 
under  the  strongest  inducements  to  maintain  inviolable  that  kind  of 
reputation,  as  an  absolutely  impartial  expert,  examples  of  which  had 
been  furnished  by  their  first  leaders,  Mr.  Stevens  and  Mr.  Hichards 
the  elder,  and  continued,  I  must  be  allowed  to  add,  by  his  son.  If,  in 
later  times,  in  cases  of  general  average,  where  so  many  parties  are 
usually  concerned,  and  where  the  enforcement  of  the  shipowner's  lien 
often  necessitates  the  rapid  transference  of  large  sums  of  money,  it  has 
been  found  convenient  to  give  to  the  adjuster,  by  special  agreement  of 
the  parties,  the  power  of  an  arbitrator,  this  has  as  yet  been  limited, 
and  perhaps  from  the  nature  of  the  case  must  always  be  limited,  to 
the  members  of  this  profession — that  is,  to  persons  who  not  only 
undertake,  but  have  devoted  and  trained  themselves  all  their  lives  to 
carrying  out,  an  impartial  course  of  dealing  between  man  and  man, 
and  a  thorough  study  of  the  rules  of  law  by  which  this  is  to  be  carried 
out,  and  who,  to  that  end,  have  separated  themselves  from  every  other 
employment  or  position  which  might  afPect  them  with  either  a  bias  or 
the  suspicion  of  a  bias.  "With  us,  however,  the  functions  of  an 
adjuster,  except  so  far  as  additional  powers  may  have  been  given  to 
him  by  the  special  agreement  of  the  parties,  terminate  so  soon  as  his 
opinion  is  challenged  by  either  party'. 

In  the  United  States  of  America,  the  historical  formation  of  the 
adjuster  has  been  different,  and  so  have  the  functions  which,  under  a 
different  division  of  labour,  resulting  from  different  conditions,  he 
has  been  called  upon  to  exercise.  I  really  do  not  know  on  which 
side  the  advantage  on  the  whole  can  be  said  to  lie ;  each,  perhaps,  is 
best  for  its  own  country,  under  its  existing  conditions.  There  is 
nothing  opposed  either  to  law  or  conventionality,  or  popular  feeling 
in  America  in  an  arrangement  of  this  kind,  for  example,  that  one 
partner  in  a  great  firm  of  insurance  brokers  shall  devote  himself  to 
the  study  of  the  law,  so  as  to  become  qualified  either  to  conduct  a 
lawsuit,  as  with  us  the  solicitor,  and  likewise  to  plead  in  the  courts  as 
the  counsel.  Such  a  man,  if  he  acquires  likewise  the  special  know- 
ledge and  faculty  required  in  an  average  adjuster,  can  do,  and  does,  a 
great  deal  which  in  this  country  is  entirely  out  of  the  reach  of  one  who, 
however,  goes  by  the  same  name.  He  may,  and  often  does,  and  may 
without  acting  unconventionally,  volunteer  to  relieve  the  shipowner  of 
the  onerous  and  unprofitable  duties  which  are  thrown  on  him  when 
there  has  been  a  fire  at  sea  extinguished  by  pouring  down  water,  or 
a  voluntary  stranding,  or  a  jettison,  or  any  kind  of  sacrifice  of  cargo ; 
he  may  take  the  whole  thing  off  his  hands,  free  of  charge ;  he  may 
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do  the  same  thing,  indeed,  and  undertake  to  collect  and  pay  over  for 
him  the  contribution  of  all  parties  ton-ards  a  sacrifico  which  the  ship- 
owner himself  or  his  captain  may  have  made.  Ho  may  undertake  to 
carry  this  business  through  all  its  stages,  up  to  and  past  the  Supreme 
Court.  The  fortunate  shipowner  shall  have  no  trouble,  no  risk,  no 
expense.  The  adjuster  simply  pledges  his  professional  reputation, 
and  the  hopes  of  business  for  his  firm  as  his  friend's  insurance  broker, 
for  converting  his  statement  of  what  the  law  of  average  is  into  hard 
cash  within  a  not  too  distant  period.  This  is  the  happy  position  of 
an  average  adjuster  in  the  United  States.  The  drawback  is,  as  might 
be  suspected,  that  there  are  rather  too  many  adjusters  or  too  few 
general  averages.  Still,  to  this  there  is  the  compensation,  that  there 
are  many  pitfalls,  into  which  all  but  the  most  skilful  are  sure  to  slip : 
so  that,  on  the  great  law  of  "  the  survival  of  the  fittest, '*  none  but  the 
most  able  and  honourable  men,  and  the  best  lawyers,  can  in  America 
be  successful  average  adjusters  (y). 

(y)  Gourlie,  422  et  seq.  The  adjuster  may  likewise  undertake  to  collect  bottomry 
bonds,  and  place  himself  in  the  position  of  the  bondholder,  enforcing  his  lien,  selling 
off  cargoes,  and  the  like.  '*A  representation,  in  the  nature  of  an  opinion,  by 
adjusters  as  to  what  will  be  the  result  of  the  whole  adjustment,  will  not  prevent 
them  from  enforcing  their  bottomry  lien."  {Belle  of  the  Sea,  20  Wall.  421  ;  Gourlie, 
422.)  **  Where  adjusters  undertake  to  collect  freight,  general  average,  and  insur- 
ance, and  pay  the  bottomry  bond,  having  it  assigned  to  themselves,  it  will  not  be 
inferred,  except  on  clear  proof,  that  they  meant  to  extinguish  the  bond  as  against 
themselves."  {lb.)  **  When  adjusters,  acting  as  ship^s  agents,  become  assignees 
of  a  bottomry  bond,  they  are  entitled  to  satisfy,  out  of  moneys  coming  to  their 
hands,  their  own  expenses  and  disbursements,  applying  any  remaining  funds  to  the 
payment  of  the  bond,  and  holding  the  vessel  for  the  deficiency  under  the  bond,  if 
any."     {lb,) 
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THE  LAW  OF  THE  AEGENTINE  REPUBLIC. 

The  Code  of  the  Argentine  Republic,  or  of  Buenos  Ayres,  its  chief 
city,  is  modelled  on  that  of  Spain.  The  following  extracts  from  it  are 
taken  from  **  El  Codigo  de  Comercio  para  el  Estado  de  Buenos  Ayres," 
given  forth  in  1865,  and  no  changes  are  to  be  found  in  the  3rd  edition 
published  in  1886  so  far  as  concerns  maritime  law. 


TIT.  XIV. 

De  las  Averias. 

Cap.  1. 

De  la  naturaleza  y  clasijicacion  de 
las  aver  {as. 

Art.  1472.  Se  consideran  ayeHas 
todos  los  gastos  estraordinarios  que 
se  hacen  durante  el  viaje  en  favor  del 
buque  6  del  cargamento  6  de  ambas 
cosas  juntamente;  y  todos  los  danos 
que  sobrevienen  al  buque  6  d  la 
carga,  desde  al  embarco  y  salida, 
hasta  la  llegada  y  descarga. 

Art.  1473.  En  defecto  de  conven- 
ciones  especiales  espresas  en  las 
polizas  de  fletamento  6  en  los  cono- 
cimientos,  las  averfas  se  pagan 
conforme  d  las  disposiciones  de  este 
Codigo. 

Art.  1474.  Las  averfas  son  de 
dos  dases : — gruesas  6  comunes,  y 
simples  6  particulares. 

El  importe  de  las  averias  comunes 


TITLE  XIV. 
Of  Average. 

Cap.  1. 

Of  the  nature  and  classification  of 
Averages. 

Art.  1472.  All  the  extraordinary 
expenses  incurred  during  the  voyage 
in  favour  of  the  ship  or  cargo  or 
both  conjointly,  and  all  the  damages 
suffered  by  ship  or  cargo,  from  the 
time  of  the  loading  and  departure  up 
to  the  arrival  and  discharge,  are 
considered  averages. 

Art.  1473.  Failing  special  agree- 
ments in  the  charter-parties,  or  in 
the  bills  of  lading,  averages  are  to 
be  paid  according  to  this  Code. 


Art.  1474.  Averages  are  of  two 
classes : — GFeneral  or  common ;  and 
simple  or  particular. 

The  amount  of  the  general  aver- 
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Be  reparte  proporcionalmente  entre 
el  buque,  su  flete  y  la  carga  (Art. 
1498).  El  de  las  particulares  se 
Boporta  por  el  dueno  de  la  cosa  que 
ocasiono  el  gasto  6  recibio  el  dano. 


I  Art.  1475.  No  se  reputan  averfas 
fiiiio  simples  gastoS;  i  cargo  del 
buque : — 

1°,  Los  pilotajes  de  costas  y 
puertos. 

i8^.  Los  gastos  de  lanebas  y 
remolques,  si  por  falta  do  agua  no 
puede  el  buque  emprender  viaje 
del  lugar  de  la  partida  con  la  carga 
entera,  ni  llegar  al  destine,  sin 
alijar  el  buque. 

3°.  Los  derecbos  de  andaje,  visita 
y  demas  Uamadas  de  puerto. 

JjP.  Los  fletes  de  lanebas  basta 
poner  los  efectos  en  el  muello  si  no 
se  bubiese  pactado  otra  cosa,  scgun 
el  conocimiento  6  la  poliza  de 
fletamente. 

5°.  En  jeneral  cualquier  otro 
gasto  comun  a  la  nayegacion  que 
no  sea  estraordinario  y  erentual. 


Art.  1476.  Averfas  gruesas  6 
comunes  son^  en  jeneral  todos  los 
danos  causados  deliberadamente  en 
case  de  peligro,  y  los  sufridos  como 
consecuencia  inmediata  de  esos 
sucesos,  asf  como  los  gastos  becbos 
en  iguales  circunstancias,  despues 
de  deliberaciones  motivadas,  para 
la  salvacion  comun  de  las  personas 
6  del  buque  y  cargamento  conjunta 

L. 


age  is  divided  in  proportion  between 
sbip,  freight,  and  cargo  (Art.  1498). 
The  amount  of  particular  average 
is  borne  by  the  owner  of  whatsoever 
bas  occasioned  tbe  expense  or  re- 
ceived the  damage. 

Art.  1475.  The  following  are  not 
to  be  counted  averages,  but  simple 
expenses  to  the  ship's  charge : — 

1.  Coast  and  harbour  pilotage. 


9.  Costs  of  lighterage  and  tow- 
age, if  from  want  of  water  the  ship 
cannot  start  from  the  place  of  de- 
parture with  aU  her  cargo  in,  or 
arrive  at  her  destination  without 
lightening  the  ship  (Art.  1480). 

3,  Dues  for  anchorage,  visas, 
and  other  such  port  charges. 

4.  Hire  of  lighters  to  take  the 
goods  to  the  wharf,  unless  other- 
wise agreed,  according  to  the  bill 
of  lading  or  charter-party. 


5.  In  general,  any  other  ex- 
pense incident  to  the  voyage,  which 
is  not  extraordinary  or  accidental 
(Art.  1472). 

Art.  1476.  Ghross  or  general  aver- 
age commonly  consists  of  all  the 
damages  deliberately  incurred  in 
case  of  danger,  and  those  suffered 
in  immediate  consequence  of  these 
measures,  and  also  expenses  in- 
curred in  such  circumstances  after 
due  deliberation  for  the  common 
safety  of  lives,  or  of  ship  and  cargo 
conjointly  or  separately,  from  the 

TT 
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6  separadamente,  desde  su  carg^  y 

partida  liasta  su  yuelta  y  descarga. 

Salva  la  aplicacion  de  esta  regla 

jeneral  en  los  casos  que  ocurran, 

dedara    especialmente    ayerfa 


se 


comun: — 


1^,  Todo  lo  que  se  da  d  enemigos, 
corsarios  6  piratas  por  via  de  com- 
posicion  para  rescatar  el  buque  y  su 
cargamento,  junta  6  separadamente. 

i^.  Las  cosas  que  se  arrojan  al 
mar  para  alijar  el  buque,  ya  per- 
tenezcan  al  cargamento,  al  buque 
6  d  la  tripulacion. 

5^.  Los  mdstiles,  cables,  velas,  y 
otras  aparejos  que  de  proposito  se 
rompan  6  inutilicen — 6  se  corten  6 
partau  f  orzando  vela  para  la  salva- 
cion  del  buque  y  carga. 

J!f°»  Las  anclas,  amarras  y  demas 
cosas  que  se  abandonan  para 
salvacion  6  ventaja  comun. 

5^.  El  dano  que  de  la  echazon 
resulte  k  los  efectos  que  se  con- 
serven  en  el  buque. 

^.  El  dano  que  se  causa  al  buque 
6  a  algunos  efectos  del  cargamento 
por  haber  becbo  de  proposito  alguna 
abertura  en  el  buque  para  desagu- 
arlo,  6  para  estraer  y  salvar  los 
efectos  del  cargamento. 

7°.  La  curacion,  manutencion  6 
indemnizaciones  de  los  individuos  de 
la  tripulacion  heridos  6  mutilados 
en  defensa  del  buque. 


time  of  the  loading  and  departure 
up  to  the  arrival  and  discharge. 

Beeerving  the  application  of  this 
general  rule  to  cases  that  may 
occur,  to  general  average  belong 
specially: — 

1.  Everything  given  to  enemies, 
corsairs,  or  pirates,  by  way  of  com- 
position, to  ransom  ship  and  cargo, 
conjointly  or  separately. 

2,  Everything  thrown  overboard 
to  lighten  the  ship,  whether 
belonging  to  the  cargo,  ship,  or 
crew  (a). 

• 

J.  Masts,  cables,  and  other  ap- 
parel purposely  broken  and  made 
useless,  or  cut  away  or  sprung  while 
crowding  sail  for  the  safety  of  ship 
and  cargo. 

.4*  Anchors,  cables,  and  other 
things  abandoned  for  the  common 
safety  or  advantage. 

5.  Any  damage  caused  by  the 
jettison  to  the  goods  on  board. 


6,  Any  damage  caused  to  the 
ship  or  any  part  of  the  cargo  by 
voluntarily  making  some  opening 
in  the  ship,  to  dear  her  of  water, 
or  to  get  out  and  save  goods  of  the 
cargo. 

7.  Medical  attendance,  mainte- 
nance, and  compensation  to  any  of 
the  crew  hurt  or  maimed  in  defence 
of  the  ship. 


(a)  For  deck-loadfl,  compare  }  1604. 
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8^,  La  indemnizacion  6  roseate  de 
lo9  individuos  de  la  tripulacioii 
aprisionados  6  detenidos  durante  el 
seryicio  que  prestaban  al  buque,  6 
d  la  carga. 

9^.  Los  sueldoB  y  manutencion  de 
la  tripulacion  durante  la  arriba 
forzosa. 

1(P,  Los  derechos  de  pilotaje  y 
otros  de  entrada  y  salida  en  un 
puerto  de  arribada  forzosa. 

11^,  Los  alquileres  de  almacenes 
en  que  se  depositen,  en  puerto  de 
arribada  forzosa,  los  ef ectos  que  no 
pudieren  continuar  d  bordo  durante 
la  reparacion  del  buque. 

1^,  Los  gastos  de  redamacion  de 
buque  y  carga  hechos  conjuntamente 
por  el  capitan. 

13°,  Los  sueldos  y  manutencion 
de  los  individuos  de  la  tripulacion 
durante  esa  redamacion,  siempre 
que  el  buque  y  carga  sean  resti- 
tuidos. 

IJf^.  Los  gastos  de  alije  6  tras- 
bordo  de  una  parte  del  cargamento 
para  alijerar  el  buque  y  ponerlo  en 
estado  de  tomar  puerto  6  rada,  con 
el  fin  de  salvarlo  de  riesgo  de  mar 
6  de  enemigos. 

Iff^,  Los  danos  que  acaecieren  6, 
los  efectos  por  la  desc€irga  y  re- 
carga  del  buque  en  peligro. 

16°,  Los  danos  que  sufriere  el 
casco  y  quilla  del  buque  que  de 
proposito  se  hace  varar,  para  im- 
pedir  su  perdida  total  6  su  apresa- 
miento. 


8.  The  indemnification  or  ransom 
of  any  of  the  crew  taken  prisoners 
or  detained  whilst  rendering  service 
to  ship  or  cargo. 


P.  Wages  and    maintenance  of 
crew  in  a  port  of  refuge. 


10,  Pilotage,  and  in  and  out  dues 
at  a  port  of  refuge. 


11,  The  hire  of  warehouses  in  a 
port  of  refuge  to  store  such  goods 
in  as  cannot  remain  on  board  dur- 
ing the  repairs  of  the  ship. 

12,  The  costs  of  redamation  of 
ship  and  cargo  made  conjointly  by 
the  captain. 

13,  Wages  and  board,  of  crew 
during  the  redamation,  always  sup- 
posing that  the  ship  and  cargo  are 
restored. 


llf.  The  costs  of  lighterage  or 
transhipment  of  any  part  of  the 
cargo  to  lighten  the  vessel  so  as  to 
enable  her  to  enter  some  harbour 
or  roadstead,  with  a  view  of  saving 
her  from  peril  of  sea  or  of  ene- 
mies. 

15,  Any  damage  the  goods  sus- 
tain from  the  discharge  or  reload- 
ing of  a  ship  in  danger. 

16,  Any  damage  that  the  hull  or 
keel  of  a  vessel  may  suiPer  from 
being  purposely  run  agroimd  to 
escape  total  loss  or  capture. 
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17°,  Los  gastos  que  se  hagan  para 
poner  &  flote  el  buque  encallado,  j 
la  recompensa  por  senricios  estra- 
ordinarios  heclios  para  impedir  su 
perdida  total  6  apresamiento. 

18^.  Las  p6rdidas  6  danos  sobre- 
venidos  i  los  ef  ectos  que  de  oonse- 
cuencia  del  peligro,  se  han  cargado 
en  lanchas  6  buques  menores. 

19°.  Los  sueldos  y  manutencion 
de  la  tripulacion,  si  el  buque  des- 
pues  de  empezado  el  viaje,  es  obli- 
gee d  suspenderlo  per  orden  de 
potencia  estranjera  6  por  super- 
yeniencia  de  guerra,  en  tanto  que 
el  buque  y  el  cargamento  no  son 
exonerados  de  sus  obligadones  re- 
dprocas. 

fSO^.  El  premio  del  pr^stamo  i  la 
gruesa,  tornado  para  cubrir  los 
gastos  que  se  consideran  ayeria 
Gomun,  y  el  premio  del  seguro  de 
esos  gastos. 

iSP.  El  menoscabo  que  resultare 
en  el  yalor  de  los  ef  ectos  que  haya 
sido  necesario  yender  en  el  puerto 
de  arribada  f  orzosa  para  hacerfrente 
&  aquellos  gastos. 

ISS°.  Las  costas  judiciales  para  la 
clasificacion  y  distribucion  de  la 
ayerfa  comun. 

IBS^,  Los  g^tos  de  una  cuarentena 
extraordinaria,  impreyista  al  tiempo 
de  la  celebracion  del  fletamento, 
incluso  los  sueldos  y  manutencion 
de  los  individuos  de  la  tripulacion. 

Art.  1477.  Si  para  oortar  un 
incendio  en  algun  puerto  6  rada,  se 


17,  Expenses  incurred  in  floating 
a  stranded  yessel,  and  reward  for 
extraordinary  services  rendered  to 
prevent  her  total  loss  or  capture. 


18,  Any  loss  or  damages  happen- 
ing to  the  goods  which,  on  account 
of  danger,  have  been  loaded  on 
lighters  or  small  boats. 

19.  Wages  and  board  of  the 
crew,  if  after  the  yoyage  is  begun, 
the  ship  is  obliged  to  suspend  it 
by  order  of  a  foreign  power,  or 
from  war  being  declared,  whilst  the 
ship  and  cargo  are  not  exonerated 
from  their  reciprocal  obligations. 


ISO.  The  premium  of  a  bottomry 
bond  taken  to  recover  the  expenses 
which  are  counted  general  average, 
and  the  insurance  premium  on  these 
expenses. 

St,  The  deterioration  on  the 
value  of  the  goods  obliged  to  be 
sold  at  the  port  of  refuge  to  cover 
these  expenses. 


2S,  Judicial  costs  for  the  classi- 
fication and  distribution  of  the 
general  average. 

83.  The  costs  of  an  extraordinary 
quarantine,  unforeseen  at  the  time 
when  the  charter-party  was  signed, 
including  board  and  wages  of  the 
crew. 

Art.  1477.  If,  to  stop  a  fire  iu 
some  port  or  roadstead,  a  ship  is 
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mandase  echar  a  pique  algun  buque, 
como  medida  necesaria  para  salyar 
los  demas,  se  considerard  esa  perdida 
como  averia  comun,  d  cujo  pago 
contribuirdn  los  demas  buques  sal- 
vados. 

Art.  1478.  Los  gastos  causados 
por  servicios  internos  del  Luque, 
por  8U  innavegabilidady  6  por  falta 
6  neglijencia  del  capitan  6  indivi- 
duos  de  la  tripulacion,  no  se  reputan 
averia  gpruesa,  aunque  hajan  sido 
bechos  voluntariamente,  y  en  virtud 
de  deliberaciones  motivadas  para 
beneficio  del  buque  y  eargamento. 

Todos  esos  gastos  son  de  cargo 
esclusivo  del  capitan  6  del  buque. 


Art.  1479.  Averia  particular  es 
en  general,  todo  gasto  6  dano  que 
no  ba  sido  becbo  para  utilidad 
comun,  y  que  se  sufre  por  el  buque  6 
la  carga,  mientras  duran  los  riesgos. 


Se  considera  especialmente  averia 
particular : 

1°.  Los  danos  que  sobrevienen  al 
eargamento  6  al  buque  por  accidente 
*de  mar,  f uerza  mayor,  6  caso  for- 
tuito. 

^  Los  gastos  becbos  para  evitar 
6  reparar  los  danos  a  que  se  refiere 
el  numero  precedente. 

y^,  Los  gastos  de  reclamacion, 
sueldos  y  manutencion  de  los  indi- 
viduos  de  la  tripulacion  mientras 
aquella  se  sigue  cuando  el  buque  y 
el  eargamento  son  redamados  se- 
paradamente. 


ordered  to  be  scuttled  as  a  necessary 
step  to  save  tbe  rest;  tbis  loss  is 
accounted  general  average,  to  tbe 
payment  of  wbicb  tbe  otber  vessels 
saved  mast  contribute. 


Art.  1478.  Expenses  incurred  for 
belp  on  board  sbip,  owing  to  ber 
imseawortbiness,  or  some  fault  or 
negligence  of  tbe  captain,  or  any 
of  tbe  crew,  are  not  coimted  as  gene- 
ral average,  even  tbougb  voluntarily 
incurred  after  due  council  beld,  for 
tbe  good  of  sbip  and  cargo. 

AJl  tbose  expenses  are  to  tbe  ex- 
clusive cbarge  of  tbe  captain  or  sbip 
(Art.  1183). 

Art.  1479.  To  particular  average 
belongs  as  a  rule  every  expense  and 
damage  tbat  bas  not  been  incurred 
for  tbe  common  good  and  suffered 
by  sbip  and  cargo  during  tbe  con- 
tinuance of  danger. 

Tbe  following  are  specially  ac- 
counted particular  average : 

i.  Tbose  damages  wbicb  bappen 
to  cargo  or  sbip',  from  accident  of 
sea,  vii  major ^  or  accidental  circum- 
stances. 

2.  Expenses  incurred  to  avoid  or 
repair  tbe  damages  above  specified. 


J.  Cost  of  reclamation,  wages 
and  maintenance  of  crew,  wbile 
tbis  is  being  done,  wben  tbe  sbip 
and  cargo  are  reclaimed  separately. 
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If^.  La  reparacion  particular  de 
los  envases  y  gastos  hechos  para 
conserrar  los  ef ectos  averiadoB,  d  no 
ser  que  el  dano  resulte  imnediata- 
mente  de  hecho  que  de  lugar  a 
averia  comun. 

6^.  El  aumento  de  flete  y  los 
gastos  de  carga  y  descarga,  que  se 
causan  en  el  caso  que  el  buque  haya 
sido  declarado  innavegable  durante 
el  Tiaje,  si  los  efectos  son  traspor- 
tados  por  otro  buque  segun  lo  dis- 
puesto  por  el  articulo  1242. 


&^,  Cualquior  dano  que  resulte 
al  cargamento,  por  descuido,  falta  6 
barateria  del  capitan  6  de  la  tripu- 
lacion,  sin  perjuicio  del  derecho 
del  proprietario,  contra  el  capitan, 
buque  y  fletes. 

Art.  1480.  Los  danos  que  sufren 
los  efectos  embarcados  en  lanchas 
para  alijar  el  buque  en  caso  de 
peligro  son  juzgados  conforme  k 
las  disposiciones  establecidas  en  este 
capitulo,  segun  las  diversas  causas 
de  que  el  dano  resulte. 

Art.  1481.  Si  durante  la  travesia 
aconteciere  d  las  lanchas  6  k  los 
efectos  en  ellas  cargados,  un  dano 
que  se  repute  averia  comun,  serd 
Boportado  un  tercio  por  las  lanchas 
y  dos  tercios  por  los  efectos  que  se 
encuentren  d  su  bordo.  Esos  dos 
tercios  se  reparten  en  seg^da,  como 
averia  comun,  sobre  el  buque  prin- 
cipal, el  importe  del  flete,  y  el  car- 
gamento  entero,  incluso  el  de  las 
lanchas. 


Art.    1482.    Beciprocamente     y 


4-  The  particular  repairs  of  the 
things  that  goods  are  packed  in, 
and  expenses  incurred  to  preserve 
damaged  goods,  unless  the  damage 
is  the  immediate  result  of  an  act 
which  gives  rise  to  general  average. 

5.  An  increase  of  freight,  and  the 
expenses  of  loading  and  discharge 
which  may  be  caused  in  the  case  of 
the  ship  being  declared  unsea- 
worthy  during  the  voyage,  if  the 
goods  are  carried  on  by  another 
vessel,  according  to  the  rule  of  Art. 
1242. 

6.  Any  damage  to  the  cargo  from 
negligence,  fault,  or  barratry  of  the 
captain  or  crew  without  prejudice 
to  the  owner's  right  against  cap- 
tain, ship,  and  freights. 


Art.  1480.  Damages  suffered  by 
goods  shipped  on  lighters  to  lighten 
the  ship  in  case  of  danger  (Art. 
1475,  No.  2),  are  judged  by  the 
rules  laid  down  in  this  chapter, 
according  to  the  different  causes 
from  which  the  injury  proceeds. 

Art.  1481.  If,  during  their  pas- 
sage there  should  happen  to  the 
lighters,  or  the  goods  on  board  them,' 
any  damage  which  is  reckoned 
general  average,  a  third  shall  be 
borne  by  the  lighters,  and  two- 
thirds  by  the  goods  on  board  them. 
These  two-thirds  are  to  be  divided 
afterwards  as  general  average  be- 
tween the  ship,  the  amount  of 
freight,  and  the  entire  cargo,  in- 
cluding that  of  the  lighters.  (Art. 
1498.) 

Art.  1482.  Beciprocally,  and  up 
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liasta  el  momento  en  que  los  efectos 
cargados  en  las  lanclias  sean  desem- 
barcados  en  el  lugar  de  su  destino 
J  entregados  &  bus  oonsignatarios, 
siguen  en  comunion  con  el  buque 
principal  j  resto  del  oargamento  y 
contribuyen  d  las  averias  comunes 
que  bubieran  sobreyenido. 

Art.  1483.  Los  efectos  que  no  se 
encuentran  &  bordo,  sea  del  buque 
principal,  sea  de  las  embarcaciones 
menores  destinadas  a  trasportarlos, 
no  contribuyen  d  los  danos  que 
sucedieren  en  ese  tiempo  al  buque 
para  cuya  carga  son  destinados. 

Art.  1484.  Para  que  el  dano 
sufrido  por  el  buque  6  cargamento 
pueda  considerarse  ayeiia  d  cargo 
del  asegurador,  es  necesario  que  sea 
examinado  por  dos  peritos  arbitra- 
dores  que  declaren : 

1°.  La  causa  de  que  ba  provenido 
el  dano. 

2^.  La  parte  del  cargamento  que 
se  balle  averiada,  indicando  las 
marcas,  numeros  6  bultos. 

3^.  Cuanto  valen  los  objetos 
averiadoSy  y  cuanto  podra  importar 
su  reparacion,  6  reposicion,  si  se 
tratare  del  buque,  6  de  sus  perte- 
nencias. 

Cap.  2. 

Del  proratea  y  de  la  contrihucion  en 
la  averia  comun. 

Art.  1495.  El  arreglo  y  proratea 
de  la  ayerfa  comun  deberd  hacerse 
en  el  puerto  de  la  entrega  de  la 
carga  6  donde  acaba  el  viaje,  no 
mediando  estipulacion  contraria. 


to  the  moment  wben  tbe  goods 
shipped  on  the  lighters  are  un- 
loaded at  the  place  of  destination, 
and  delivered  to  their  consignees, 
they  remain  as  one  concern  with 
the  ship  and  the  rest  of  the  cargo, 
and  wiU  contribute  to  any  general 
ayerage  that  may  arise. 

Art.  1483.  Goods  that  are  not 
on  board  either  the  ship  or  the 
boats  intended  to  transport  them  to 
it,  do  not  contribute  to  any  damage 
that  may  occur  at  that  time  to  the 
ship  for  whose  cargo  they  are  in- 
tended. 

Art.  1484.  In  order  that  damage 
sustained  by  the  ship  or  cargo 
should  be  considered  ayerage  to 
the  underwriter's  account,  it  is  re- 
quisite that  it  should  be  surveyed 
by  two  experts  who  shall  declare : 

1.  The  cause  of  the  damage. 


IB.  What  portion  of  the  cargo  is 
injured;  specifying  marks,  numbers 
or  bulks. 

3.  The  yalue  of  the  damaged 
articles,  and  the  cost  of  repairing  or 
replacing,  if  they  concern  the  ship 
or  its  belongings. 


Cap.  2. 

0/  apportionment  and  contribution 
in  general  average. 

Art.  1495.  The  adjustment  and 
apportionment  of  general  average 
must  be  tnade  at  the  port  where  the 
cargo  is  delivered,  or  wherever  the 
voyage  ends,  if  there  is  no  stipula- 
tion to  the  contrary. 
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Si  el  viaje  se  revoca  en  el  Estado, 
Bi  despues  de  la  salida,  Be  viese  el 
buque  obligado  &  volver  al  puerto 
de  la  carga,  6  Bi  encallare  6  nau- 
fragare  dentro  del  Estado,  la  liqui- 
dacion  de  las  averfas  Be  verificar^ 
en  el  puerto  de  donde  el  buque 
salio,  6  debio  salir. 

Si  el  viaje  Be  revocare,  estando 
el  buque  fuera  del  Estado,  6  se 
vendiere  la  carga  en  un  puerto 
de  arribada  forzosa,  la  averfa  Be 
liquidara,  y  prorateara  en  el  lugar 
de  la  revocacion  del  viaje,  6  de  la 
venta  del  eargamento. 

Art.  1496.  El  reconocimiento  y 
liquidacion  de  la  averfa  yBu  importe, 
Be  verificard  por  peritoB  arbitradoreB 
que  d  propuesta  de  los  interesadoB  6 
BUB  representanteBi  6  bien  de  o£cio 
Bi  estos  no  lo  hicieren  nombrard  el 
Tribunal  de  Comercio. 

Si  se  biciere  en  pais  estranjero, 
competerd  el  nombramiento  al  Con- 
sul del  Estado,  y  en  su  defecto,  i  la 
autoridad  que  conozca  de  los  nego- 
cios  mercantiles. 

Art.  1497.  Si  el  capitan  no  veri- 
ficase  las  dilijencias  ordenadas  en  el 
articulo  precedente  pueden  bacerlo 
los  duenoB  del  buque  6  del  earga- 
mento, 6  cualquier  otra  persona 
inter esada,  sin  perjuicio  de  la  res- 
ponsabilidad  en  que,  por  bu  omision, 
incurre  el  capitan. 

Art.  1498.  Las  averfas  comunes 
serdn  prorateadas : 

Sobre  el  valor  del  buque  en  el 
estado  que  se  encuentre  d  su  llegada, 
comprendiondose  lo  que  se  da  por 
indemnizacion  de  la  averfa  comun. 


If  the  voyage  is  checked  in  the 
State,  if  after  she  has  started,  the 
ship  is  forced  to  put  back  to  the 
port  of  embarcation,  or  if  she  gets 
aground  or  is  wrecked  within  the 
State,  the  average  settlement  must 
be  drawn  up  in  the  port  whence  the 
ship  sailed,  or  would  have  sailed. 

If  the  voyage  is  interrupted  when 
the  ship  is  out  of  the  State,  or  if  the 
cargo  IB  sold  in  a  port  of  refuge, 
the  average  must  be  adjusted  and 
apportioned  in  the  place  where  the 
voyage  was  interrupted,  or  where 
the  cargo  is  sold. 

Art.  1496.  The  verification  and 
adjustment  of  the  average  and  its 
amount  should  be  made  by  two 
arbitrators,  experts,  whom  at  the 
request  of  the  parties  interested,  or 
their  agents,  or  failing  these,  ex 
officio^  the  Tribunal  of  Commerce, 
shall  appoint. 

In  a  foreign  coimtry,  the  Consul 
of  the  State  is  competent  to  make 
the  appointment,  or  failing  him,  the 
authority  that  takes  cognizance  of 
mercantile  affairs. 

Art.  1497.  Should  the  captain 
not  take  the  steps  ordered  in  the 
preceding  article,  the  owners  of  the 
ship  or  cargo  may  act,  or  any  other 
party  interested,  without  prejudice 
to  the  responsibility  incurred  by 
the  captain  by  his  omission. 


Art.  1498.  General  average  is  to 
be  apportioned : 

On  the  value  of  the  ship  in  the 
state  she  is  in  on  her  arrival,  includ- 
ing what  she  receives  as  compensa- 
tion in  general  average. 
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Sobre  el  importe  del  flete,  dedu- 
ciendoae  los  sueldos  y  manutencion 
de  los  individuos  de  la  tripulacion. 

Sobre  el  valor  de  los  efectos 
que  se  hallaban  al  tiempo  del 
suceso  d  bordo  del  buque  6  de  las 
lancbas  6  embarcaciones  menores, 
6  que  antes  de  sucedido  el  dano 
fueron  alijados  por  necesidad  y 
reembolsados,  6  que  ban  tenido 
que  venderse  para  pagar  los  gastos 
de  averia. 

La  moneda  metalica  contribuye  £ 
la  averfa  comun,  segun  el  cambio 
del  lugar  donde  acaba  el  viaje. 

Art.  1499.  Los  efectos  de  la  earga 
entran  por  su  valor  en  el  lugar  de 
la  descarga  deducido  el  flete,  dere- 
cbos  de  importacion  y  otros  gastos 
de  la  descarga,  asi  como  la  averfa 
particular  que  hubiesen  sufrido  du- 
rante el  viaje.  Exceptuanse  los 
cases  siguientes. 

Si  el  prorateo  tiene  que  bacerse 
en  el  puerto  de  donde  el  buque 
salio  6  debia  salir,  el  valor  de  los 
objotos  cargados  se  determinara  se« 
gun  el  precio  de  compra,  con  los 
gastos  basta  abordo  sin  que  se  com- 
prenda  el  premio  de  seguro. 


Si  esos  objetos  estuviesen  averia- 
dos,  segun  su  valor  real. 

Si  el  viaje  se  revocare,  6  los 
efectos  se  vendiesen  fuera  del  Es- 
tado,  y  no  se  liquidase  aHi  la  averia 
conforme  a  lo  dispuesto  en  el  artf- 
cido  1495,  se  tomard  como  capital 
contribuyente  el  valor  de  esos  efectos 
en  el  lugar  de  la  revocacion  del 


On  tbe  amount  of  the  freight, 
deducting  wages  and  maintenance 
of  crew. 

On  tbe  value  of  the  goods  on 
board  at  the  time  of  the  accident, 
or  in  the  lighters  or  small  boats 
(Art.  1480  et  aeq,),  or  which,  before 
the  accident  occurred,  were  light- 
ened of  necessity  and  were  re- 
funded, or  which  had  been  sold  to 
pay  the  expenses  of  the  average. 

Coined  money  contributes  to  ge- 
neral average  at  the  exchange  of 
the  place  where  the  voyage  ends. 

Art.  1499.  The  goods  of  the  cargo 
shall  be  taken  at  their  value  at  the 
place  of  discharge,  minus  the 
freight,  import  dues,  and  other  costs 
of  discharge,  and  also  what  par- 
ticular average  they  may  have 
suffered  in  the  course  of  the  voy- 
age. The  following  cases  ex- 
cepted : — 

If  the  apportionment  has  to  be 
drawn  up  at  the  port  whence  the 
ship  sailed,  or  was  intending  so  to 
do  (Art.  1495),  the  value  of  the 
goods  shipped  must  be  taken  at  the 
cost  price,  with  the  expenses  up  to 
the  time  they  were  on  board,  not 
including  the  premium  of  insur- 
ance. 

If  the  goods  should  have  been 
damaged,  according  to  their  actual 
value. 

If  the  voyage  is  interrupted  and 
the  goods  sold  out  of  the  State,  and 
the  average  not  settled  tbere, 
agreeably  to  the  rule  of  Art.  1495, 
the  capital  contributing  must  be 
taken  at  the  value  of  the  goods  at 
the  place  where   the  voyage  was 
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yiaje,  6  el  producto  liquido  obte- 
nido  en  el  lugar  de  la  yenta. 

Art.  1500.  Los  efectos  alijados 
serdn  tasados  segim  el  precio  cor- 
riente  del  lugar  de  la  descarga  del 
buque,  deducido  el  flete,  derechos 
de  importacion  y  gastos  ordinarios. 
Su  naturaleza  j  ealidad  se  justifi- 
caran  por  los  conocimientos,  f acturas 
J  otros  medios  lejftimos  de  praeba. 

Art.  1501.  8i  la  naturaleza  6  la 
ealidad  de  los  efectos  es  superior  d 
la  designada  en  los  conocimientos, 
contribuyen  bajo  el  pi6  de  su  valor 
real  en  case  de  salvarse. 

Son  pagados  segun  la  ealidad 
designada  en  el  conooimiento,  si  se 
ban  perdido  por  ecbazon. 

Si  los  efectos  declarados  son  de 
naturaleza  6  ealidad  inferior  a  la 
indicada  en  el  conodmiento,  contri- 
buyen en  case  de  salyarse,  segun  la 
ealidad  indicato  por  el  conocimiento. 

Mediando  ecbazon,  son  pagados 
bajo  el  pi6  de  su  valor  real. 

Art.  1502.  Las  municiones  de 
guerra  y  de  boca  del  buque,  el 
equipaje  del  capitan,  individuos  de 
la  tripulacion  y  pasajeros,  no  con- 
tribuyen en  case  de  ecbazon  u  otra 
averfa  comun. 

Sin  embargo,  el  valor  de  los 
efectos  de  esa  olase  que  se  bubiesen 
alijado,  sera  pagado  6,  prorata  por 
todos  los  demas  objetos. 


interrupted,  or  the  net  proceeds  ob- 
tained at  tbe  place  of  the  sale 
thereof. 

Art.  1500.  Goods  thrown  over- 
board shall  be  valued  at  the  prices 
current  at  the  place  of  the  discharge 
of  the  ship,  minus  freight,  import 
dues,  and  customary  expenses  (6). 
Their  kind  and  quality  to  be  proved 
by  the  bills  of  lading,  invoices,  and 
other  legitimate  means. 

Art.  1501 .  If  the  kind  and  quality 
of  the  goods  be  superior  to  that 
designated  in  the  bills  of  lading, 
they  should  contribute  on  the  basis 
of  their  actual  value,  supposing 
they  are  saved. 

If  lost  in  the  jettison,  they  are  to 
be  paid  for  according  to  their  quality 
as  per  bill  of  lading. 

If  the  goods  mentioned  are  in- 
ferior in  kind  and  quality  to  their 
description  in  the  bill  of  lading, 
they  shall  contribute  in  case  of 
salvage  according  to  the  quality 
assigned  in  the  bill  of  lading. 

In  case  of  jettison,  they  are  paid 
for  at  their  real  value. 

Art.  1502.  Ammunition  of  war, 
provisions,  and  personal  effects  of 
captain,  crew,  and  passengers,  do  not 
contribute  in  case  of  jettison  or 
other  general  average. 

Nevertheless,  the  value  of  goods 
of  this  kind,  if  they  have  been  jet- 
tisoned, shall  be  paid  for  in  propor- 
tion by  all  the  rest  (Art.  1498). 


{b)  Art.  1253  of  the  Argentine  Code  runs : — 

"  GkK)ds  which  the  captain  has  been  obliged  to  sell  in  the  cases  proTided  in  §  1105 
pay  freight  in  full. 

**  Freight  of  goods  jettisoned  for  common  safety  of  ship  and  cargo  is  paid  in  full  as 
general  ayerage.*'    (TJlrich,  p.  303.) 
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Art.  1503.  Los  efectos  de  que  no 
hubiere  conocimientos  firmados  por 
el  capitan,  6  que  no  se  hallen  en  la 
lista  6  manifiesto  de  la  carga,  no  se 
pagan  si  son  all j ados;  pero  contri- 
bujen  al  pago  de  la  averfa  comun 
si  se  salyaren. 

Art.  1504.  Los  objetos  cargados 
sobre  cubierta  contribuyen  al  pago 
de  la  ayerfa  comun  en  caso  de 
salvarse. 

Si  f  uesen  alijados  6  se  averiasen 
con  motiyo  de  la  ecbazon,  no  tiene 
derecho  el  dueno,  f  uera  del  caso  del 
segundo  inciso  del  Art.  1069,  d 
exijir  su  pago  sin  perjuicio  de  la 
accion  que  le  corresponde  contra  el 
capitan  en  el  caso  del  Art.  904. 


Art.  1505.  Si  el  buque  se  pierde, 
no  obstante  la  ecbazon,  6  cualquier 
otro  dano  liecho  yoluntariamente 
para  salyarle,  cesa  la  obligacion  de 
contribuir  al  importe  de  la  ayerfa 
comun.  Los  objetos  que  quedaron 
en  buen  estado  6  se  salyaron,  no 
responden  &  pago  alguno  por  los 
alijados,  ayeriados  6  cortados. 

Art.  1506.  Si  por  la  ecbazon  de 
efectos  u  otro  dano  cualquiera  hecbo 
deliberadamente  para  impedir  el 
desastre,  se  salya  el  buque,  y  con- 
tinuando  el  yiaje  se  pierde,  los 
efectos  salyados  del  segundo  peligro 
contribuyen  solo  por  s(  i  la  ecbazon 
yeri&cada  con  motiyo  del  primero, 
bajo  el  pie  del  yalor  que  tienen  en 


Art.  1503.  Any  goods  of  wbiob. 
there  are  no  bills  of  lading  signed  by 
the  captain,  or  which  are  not  found 
in  the  list  or  manifest  of  the  cargo, 
are  not  paid  for  if  they  are  j  ettisoned ; 
but  if  sayed  they  contribute  to  the 
payment  of  general  ayerage. 

Art.  1504.  Deck  cargo  contributes 
to  the  payment  of  general  ayerage 
in  case  it  is  sayed. 

If  jettisoned  or  damaged  with  a 
yiew  to  jettison  the  owner  has  no 
right  (except  in  case  of  the  second 
diyision  of  Art.  1069  (c)),  to  claim 
payment  for  them,  without  preju- 
dice to  any  corresponding  action 
against  the  captain  in  case  of  Art. 
904. 

Art.  1505.  Should  the  ship  be 
lost,  notwithstanding  the  jettison, 
or  any  other  damage  yoluntarily 
incurred  to  saye  her,  the  obligation 
to  contribute  to  general  ayerage 
ceases.  Any  effects  remaining  in 
good  condition,  or  sayed,  do  not  pay 
at  all  for  what  has  been  thrown 
oyer,  damaged,  or  cut  away. 

Art.  1506.  If  by  the  jettison  or 
any  other  damage  whateyer  yolun- 
tarily incurred  to  hinder  the  dis- 
aster, the  ship  is  sayed  and,  continu- 
ing the  yoyage,  is  lost,  any  effects 
sayed  from  the  second  danger  con- 
tribute only  per  se  to  the  jettison 
accomplished  with  a  yiew  to  the 
I  first  danger,  on  the  basis  of  their 


{e)  Excepting  in  the  small  coasting  trade,  or  riyer  navigation,  and  -where  the  custom 
is  to  oairy  deck  loads.    (Art.  1069.) 
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el  estado  en  que  se  hallan,  deduci- 
dos  los  gastos  de  salyamento. 

Art.  1507.  Salv&ndose  el  buque 
6  la  carga,  mediante  un  acto  deU- 
berado  de  que  resulto  ayerfa  comun, 
no  puede  quien  sufrio  el  perjuicio 
causado  por  ese  acto,  exijir  indem- 
nizacion  alguna,  por  contribucion 
de  los  objetos  salyados,  si  eetos 
por  algun  accidente  no  llegasen 
d  poder  del  dueno  6  consignatario 
— 6  llegando  no  tuviesen  valor 
alguno,  salvos  los  casos  de  los 
articulos  1303  y  1476  numeros  12, 
13y21. 

Sin  embargo,  si  la  pordida  de 
esos  ef  ectos  procodiese  de  culpa  del 
dueno  6  consignatario,  quederdn 
obligados  d  la  contribucion. 

Art.  1508.  El  dueno  de  los  ef  ectos 
no  puede  en  caso  algunoser  obHgado 
a  contribuir  d  la  ayerfa  comun  por 
mas  cantidad  de  la  que  yalgan  los 
efectos  al  tiempo  de  su  Uegada — d 
no  ser  respecto  de  los  gastos  que 
el  capitan,  despues  del  naufrajio, 
apresamiento  6  detencion  del  buque, 
haya  hecbo  de  buena  fe,  y  aun  sin 
ordenes  e  instrucciones,  para  salyar 
los  efectos  nauiragados,  6  reclamar 
los  apresados,  aun  en  el  caso  de  que 
BUS  dilijencias  6  reclamaciones  fue- 
sen  infructuosas. 

Art.  1509.  Si  despues  de  yerifi- 
cado  el  prorateo,  recobran  los  duenos 
6  consignatarios  los  efectos  alijados, 
estdn  obligados  d  deyolyer  al  capitan 
e  interesados  en  la  carga  la  parte 
que  rocibieron  en  contemplacion 
de    tales   objetos,    deduciendo   los 


yalue  in  their  actual  condition,  de- 
ducting cdsts  of  salvage. 

Art.  1507.  If  ship  or  cargo  be 
saved  by  a  deliberate  act  leading  to 
general  average,  any  one  who  has 
suffered  injury  caused  by  this  act, 
cannot  claim  any  indemnification  by 
contribution  from  the  goods  saved, 
if  by  some  accident  these  never 
reach  their  owners  or  consignees,  or 
reaching,  are  found  worthless,  except 
in  case  of  the  Arts.  1303((^),  and 
1476,  Nos.  12,  13,  and  21. 


Nevertheless,  if  the  loss  of  these 
goods  proceeds  from  the  owners*  or 
consignees'  fault,  their  obligation 
to  contribute  remains. 

Art.  1508.  The  owner  of  the 
goods  cannot  in  any  case  be  obliged 
to  contribute  to  general  average  a 
sum  higher  than  what  the  goods 
are  worth  at  the  time  of  their  ar- 
rival, excepting  with  regard  to  the 
expenses  which  the  captain  after 
shipwreck,  capture,  or  detention  of 
his  vessel  may  have  incurred  in 
good  faith,  even  if  without  orders 
and  instructions,  to  save  the  wrecked 
goods  or  reclaim  the  captured  ones, 
however  much  his  efPorts  may  have 
been  in  vain. 

Art.  1509.  If  after  the  appor- 
tionment is  made,  the  owners  or 
consignees  of  the  effects  jettisoned 
should  recover  them,  they  are  bound 
to  return  to  the  captain,  and  the 
parties  interested  in  the  cargo, 
what  portion  they  had  received  on 


(d )  This  artide  refers  to  loans  on  bottomry. 
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danos  causados  por  la  ecliazoii  j  los 
gastos  del  recobro. 

En  tal  caso,  la  suma  devuelta  ser^ 
repartida  entre  el  buque  y  los  inte- 
resados  en  la  carga,  en  la  misma 
proporcion  en  que  contribuyeron 
para  el  resarcimiento  del  dano 
causado'por  la  echazon. 


Art.  1510.  Si  el  dueno  de  los 
objetos  all j  ados  los  recobra  sin 
reclamar  indemnizacion  alguna,  6 
sin  haber  figurado  en  la  liquidacion 
de  la  ay  erf  a,  esos  objetos  no  eontri- 
bujen  dlas  averfasque  sobrevengan 
al  resto  de  la  carga,  despues  de  la 
echazon. 

From  TIT.  XII. 
Db  las  Abbibadas  Fobzosas. 

Art.  1433.  Cuando  un  buque 
entra  por  necesidad  en  algun  puerto 
6  lugar  distinto  de  los  determinados 
en  el  viaje  estipulado,  se  dice  que 
hace  arribada  forzosa. 

Son  justas  causas  de  arribada : 


I^.  La  falta  de  vfyeres  6  de 
aguada. 

^,  Cualquiera  accidente  en  la 
tripulacion,  carga  6  buque  que 
inbabilite  &  este  para  continuar  la 
navegacion. 

5^.  El  temor  f  undado  de  enemigos 
6  piratas. 

Art.  1434.  Aun  de  los  casos  pre- 
yistos  en  el  articulo  precedente,  no 
se  tendrd  por  lejitima  la  arribada : 


account  of  such,  goods,  deducting 
expenses  incurred  by  the  recovery, 
and  damages  caused  by  the  jettison. 
In  such  a  case,  the  sura  returned 
shall  be  divided  between  the  ship, 
and  those  interested  in  the  cargo, 
in  the  same  proportion  as  that  in 
which  they  contributed  to  compen- 
sation for  the  damage  caused  by  the 
jettison. 

Art.  1510.  If  the  owner  of  the 
goods  jettisoned  should  recover 
them  without  having  claimed  any 
indemnification,  or  without  having 
appeared  in  the  average  adjust- 
ment, these  goods  do  not  contribute 
to  the  damages  happening  to  the 
rest  of  the  cargo  after  the  jettison. 

From  TIT.  XII. 

Of  Putting  into  a  Pobt  of 
Eefuge. 

Art.  1433.  When  a  ship  is  forced 
to  put  into  any  port  or  place  other 
than  those  agreed  on  for  her  voyage, 
it  is  said  that  she  has  put  into  a 
port  of  refuge  (Art.  1092). 

The  following  are  lawful  causes 
of  putting  in : 

1.  Want  of  victuals  or  water. 


2.  Any  accident  to  crew,  cargo, 
or  ship,  which  may  tm.fit  her  for 
continuing  her  voyage. 


3.  Beasonable  foar  of  enemies  or 
pirates. 

Art.  1434.  Even  under  the  above 
circumstances,  putting  in  will  not 
be  held  justifiable : 
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1^,  Si  la  falta  de  ▼(veres  6  de 
aguada  proviniese  de  no  liaberse 
heclio  el  aproTisionamiento  nece- 
sario  para  el  viaje,  segun  uso  y 
oostumbre  de  lo8  nayegantes— ^  de 
liaberse  perdido  6  corrompido  por 
mala  colocacion  6  descuido,  6  por- 
que  el  capitan  hubiese  vendido  al- 
gana  parte  de  los  yfyeres  6  aguada. 

iS^.  Si  la  innavegabilidad  del 
buque  procediese  de  no  haberlo 
reparado,  pertrecbado  6  dispueeto 
competentemente  para  el  viaje,  6 
del  mal  arrumaje  de  la  carga. 

5^.  Si  el  temor  de  enemigos  6 
piratas  no  hubiese  sido  f  undado  en 
becbos  positiyos  que  no  dejen  lugar 
d  la  duda. 

Art.  1436.  Los  gastos  de  la  ar- 
ribada  f  orzosa  serdn  de  cuenta  del 
fletante,  6  del  fletador,  6  de  ambos, 
segun  sean  las  causas  que  los  ban 
motiyado,  salyo  su  derecbo  d  re- 
petirlos  contra  quien  bubiere  lugar. 


Art.  1438.  Solo  se  procederd  4 
la  descarga  en  el  puerto  de  arribada, 
cuando  sea  de  indispensable  nece- 
sidad  baeerlo,  para  practicar  las 
reparaciones  que  el  buque  necesite, 
6  para  eyitar  dano  6  ayeria  en  el 
cargamento. 

TITULO  VIL 

De  los  Fletamentos. 

Art.  1241.  Si  el  capitan  se  yiese 
obligado  durante  el  yiaje  i  bacer 
reparaciones  urgentes  en  el  buque, 
por    cases    de    tempestad,    fuerza 


1,  If  tbe  want  of  yictuals  or 
water  was  caused  bj  tbere  not 
baying  been  a  proper  supply  for 
tbe  yoyage  according  to  maritime 
use  and  custom;  or  because  tbey 
bad  got  lost  or  spoiled  by  bad 
stowing  or  carelessness,  or  because 
tbe  captain  bad  sold  part  of  the 
yictuals  or  water. 

2,  If  tbe  innayigability  of  tbe 
sbip  proceeded  from  ber  not  baying 
been  repaired,  proyided  or  stored 
completely  for  tbe  yoyage,  or  from 
bad  stowage  of  tbe  cargo. 

3,  If  tbe  fear  of  enemies  or 
pirates  was  not  founded  on  positiye 
facts  leaying  no  room  for  doubt. 


Art.  1436.  Tbe  expenses  of  put> 
ting  into  a  port  of  refuge  are  to 
tbe  account  of  tbe  owner  or  tbe 
freighter  of  tbe  sbip,  or  both,  ac- 
cording to  tbe  causes  wbicb  baye 
led  to  it,  rigbt  being  reseryed  to 
claim  them  from  wbomsoeyer  tbey 
legally  may  (Art.  1434). 

Art.  1438.  Discharge  in  a  port 
of  refuge  is  only  allowable  wben  it 
is  absolutely  necessary,  either  for 
the  repairs  required  by  tbe  ship,  or 
to  saye  the  cargo  from  loss  and 
damage. 


TITLE  VIL 

Of  AFFBEIGHTMEirr. 

Art.  1241.  If  a  captain  finds  him- 
self obliged  in  the  course  of  his 
yoyage  to  baye  immediate  repairs 
to  his  ship,  either  from  storms,  via 


r 
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mayor,  6  que  no  proYengan  de  8u 
culpa,  el  fletador  6  cargador  estard 
obligado  &  esperar  hasta  que  se 
haya  efectuado  la  reparacion — 6 
podrd  retirar  sus  efectos,  pagando 
el  flete  por  entero,  eatadias  y  sobre 
estadias,  averfa  comun  si  la  bubiere 
y  gastos  de  desestiva  y  restiva. 

Art.  1242.  Si  el  buque  no 
admitiere  reparacion,  esta  obligado 
el  capitan  &  fletar  por  su  cuenta,  y 
sin  poder  exigir  aumento  alguno  de 
flete,  uno  6  mas  buques  para  el 
trasporte  de  la  carga  al  lugar  de 
8U  destino. 

Si  el  capitan  no  pudiese  fletar 
otros  buques,  se  depositary  la  carga 
por  cuenta  de  los  fletadores  en  el 
puerto  de  la  arribada,  reguldndose 
el  flete  del  buque  que  quedo  in- 
servible,  en  razon  de  la  distanzia 
recorrida. 

Si  en  tal  caso  los  cargadores  6  la 
mayor  parte  de  ellos  tuTieren  d  bien 
fletar  buques  para  el  trasporte  de 
la  carga  al  lugar  de  su  destino,  y  de 
abi  resultare  aumento  de  flete,  cada 
cargador  contribuira  al  pago  del 
aumento,  en  proporci9n  del  primer 
flete  conyenido. 


Art.  1243.  Si  los  cargadores 
justiflcaren  que  el  buque  que  quedo 
inseryible  no  estaba  en  estado  de 
navegar  cuando  recibio  la  carga,  no 
podrdn  exigirseles  los  fletes,  y  ten- 
drdn  derecho  &  que  el  fletante  les 
indemnize  todos  los  danos  y  perjui- 
dos. 

Esta  prueba  serd  admisible  i  pe- 
sar  del  certiflcado  de  visita  sobre  la 
aptitud  del  buque  para  emprender 
el  yiaje. 


major,  or  any  cause  not  bis  own 
fault,  the  freighter  or  shipper  must 
wait  until  the  repairs  are  done;  or 
he  may  withdraw  his  goods,  paying 
the  freight  in  full,  lay-days  and 
extra  lay-days,  general  average  if 
there  be  any,  and  costs  of  unstow- 
ing  aud  restowing. 

Art.  1242.  If  the  ship  is  past 
repairs,  the  captain  is  bound  to  hire 
one  or  more  vessels  at  his  own 
expense  and  without  clcuming  any 
increase  of  freight,  to  convey  the 
cargo  to  its  port  of  destination. 

If  the  captain  cannot  hire  other 
vessels,  he  must  warehouse  the 
cargo  at  the  port  of  refuge  on 
behalf  of  the  freighters,  the  freight 
of  the  disabled  ship  being  regulated 
on  the  proportion  of  the  distance 
performed. 

In  such  a  case,  should  the 
freighters  or  the  majority  of  them 
choose  to  hire  ships  for  the  trans- 
port of  the  cargo  to  its  destined  port, 
and  an  increase  of  freight  be  the 
consequence,  each  freighter  shall 
contribute  to  the  payment  of  this 
increase  in  the  proportion  of  the 
freights  originally  agreed  upon. 

Art.  1243.  If  the  freighters  can 
prove  that  the  ship  now  disabled 
was  not  in  a  seaworthy  state  when 
she  took  in  cargo,  the  freights  can- 
not be  claimed  from  them,  and 
they  are  entitled  to  claim  from  the 
shipowner  all  costs  and  damages. 

This  proof  shall  be  admissible, 
giving  due  weight  to  the  certificate 
of  survey  as  to  the  fitness  of  the 
ship  to  undertake  the  voyage. 
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Art.  1253.  Pag^n  flete  por  entero 
los  efectoB  que  el  capitan  se  haya 
yisto  obligado  4  vender  en  los  casos 
previstos  en  el  articulo  1105. 

El  flete  de  los  efectos  arrojados 
al  mar  pcura  salvacion  comun  del 
buque  j  carg^,  se  paga  por  entero 
como  averia  gruesa. 

From  TIT.  III. 
De  los  Oafitanes. 

Art.  1105.  Cuando  durante  el 
yiaje  el  capitan  se  halle  sin  fondos 
pertenecientes  al  buque  6  bus  pro- 
prietarios,  no'halldndose  presente 
alguno  de  estos,  sus  mandataries  6 
consignatarios,  j  en  su  defecto, 
alg^n  interesado  en  la  carga,  6  si 
aunque  se  hallasen  presentes,  no  le 
facilitasen  los  fondos  neceeaiios, 
podrd  contraer  deudas,  tomar  dinero 
d  la  gruesa  sobre  el  casco,  quilla 
y  aparejos,  y  hasta  en  falta  abso- 
luta  de  otro  recurso,  vender  mer- 
caderias  de  la  carga,  declarando  en 
los  documentos  de  las  obUgaciones 
que  firmare,  la  causa  de  que  pro- 
ceden. 

Las  mercaderias  que  en  tales 
casos  se  vendieren  serdn  pagadas  d 
los  cargadores  por  el  precio  que  las 
otras  de  igual  calidad  obtuvieren 
en  el  puerto  de  la  descarga,  en  la 
6poca  de  la  llegada  del  buque,  6  por 
el  que  senalaren  peritos  arbitra- 
dores  en  el  case  que  la  venta  bu- 
biere  comprendido  todas  las  mer- 
caderias de  la  misma  calidad. 

Si  el  precio  corriente  f  uere  in- 
ferior al  de  venta,  el  beneficio  per- 
tenecerd  al  dueno  de  las  mercade- 
rias. Si  el  buque  no  pudiere  Uegar 
al  puerto  de  su  destine,  la  cuenta 
se  dara  por  el  precio  de  venta. 


Art  1253.  Sucb  goods  as  the 
captain  may  be  obliged  to  sell  in 
the  cases  supposed  in  Art.  1105 
must  pay  freight  in  f uU. 

The  freight  of  goods  jettisoned 
for  common  safety  of  ship  and 
cargo  is  paid  in  full  as  general 
average. 

From  TIT  III. 

Of  Captains. 

Art.  1105.  If,  in.  the  course  of 
the  voyage,  the  captain  finds  him- 
self without  any  money  belonging 
to  ship  or  ownerSp  and  none  of  them 
or  of  their  agents  or  consignees  are 
on  the  spot,  or  failing  these,  none 
of  those  interested  in  the  cargo,  or 
being  on  the  spot  they  do  not  ad- 
vance the  necessary  funds,  he  has 
power  to  contract  debts,  to  hypo- 
thecate hull,  keel,  and  tackle,  and, 
every  other  resource  absolutely  fail- 
ing, he  may  even  sell  goods  of  the 
cargo,  stating,  in  the  documents  of 
the  bonds  which  he  signs,  the  causes 
which  have  led  to  them.  (Art.  1107.) 

The  goods  sold  in  such  a  case 
shall  be  paid  for  to  the  shippers  at 
the  same  price  that  others  of  the 
same  quality  are  fetching  at  the 
port  of  discharge  at  the  time  of  the 
ship's  arrival;  or  at  a  valuation 
made  by  experts,  supposing  that  the 
sale  had  comprised  all  the  goods  of 
that  quality. 

If  the  price  current  is  less  than 
the  sale  has  fetched,  the  benefit 
shall  belong  to  the  owner  of  the 
goods.  If  the  ship  cannot  reach  the 
port  of  destination,  the  account  is 
made  up  at  the  price  of  the  sale. 
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Art.  1106.  Para  que  pueda  tener 
lugar  alguna  de  las  medidas  auto- 
rizadas  en  el  articulo  precedente, 
es  indispensable : 

1°.  Que  el  capitan  pruebe  falta 
absoluta  de  fondos  en  su  poder, 
pertenecientes  al  buque 
duenos. 


o 


sus 


^.  Que  no  se  balle  presente  el 
dueno  del  buque,  sus  mandataries 
6  consignatarios,  y  en  su  defecto 
alguno  de  los  interesados  on  la 
carga  6  que  ballandose  presentes, 
hayan  sido  requeridos  sin  resultado. 

5°.  Que  la  resolucion  haya  sido 
tomada  de  acuerdo  con  los  oficiales 
del  buque,  haciendose  en  el  diario 
de  nayegadon  el  asiento  respective. 

La  justi£cacion  de  estos  requisites 
sera  -  hecba  ante  el  Tribunal  de 
Comercio  del  puerto  donde  se  tomare 
el  dinero  d  la  gruesa,  6  se  vendieren 
las  mercaderias,  y  en  pais  estranjero 
ante  los  Consules  del  Estado  6  la 
autoridad  local  en  su  defecto. 


Art.  1107.  Las  obligaciones  que 
contrae  el  capitan  para  atender  d 
la  reparacion,  babilitacion  y  apro- 
visionamiento  del  buque,  no  le  con- 
stituyen  personalmente  responsable, 
sine  que  recaen  sobre  el  armador,  a 
no  ser  que  el  capitan  comprometa 
espresamente  su  responsabilidad 
personal  6  suscriba  letras  de  cambio 
6  pagar6s  k  su  nombre. 

Sin  embargo,  el  capitan  que  en  los 

documentos  de  las  obligaciones  pro- 

cedentes  de  gastos  que  haya  hecho 

para  la  habilitacion,  reparacion  6 
L. 


Art.  1106.  The  following  condi- 
tions are  requisite,  to  justify  any 
of  the  measures  in  the  preceding 
article : — 

1,  That  the  captain  shall  prove 
an  absolute  want  of  any  funds  at 
his  command,  belonging  to  ship  or 
owners. 

2.  That  neither  the  shipowner, 
his  agent,  or  consignee  were  at 
hand,  or  failing  them,  any  one 
interested  in  the  cargo ;  or  that, 
being  on  the  spot,  they  were  soli- 
cited for  money  in  vain. 

5.  That  the  resolution  shall  have 
been  come  to  in  agreement  with 
the  ship's  officers,  their  respective 
consent  being  entered  in  the  log 
book. 

The  legalization  of  these  requisite 
conditions  to  be  made  before  the 
Tribunal  of  Commerce  in  the  port 
where  the  bottomry  bond  is  obtained 
or  the  goods  sold,  and  in  foreign 
countries  before  the  Consuls  of  the 
State,  or  failing  such,  the  local 
authorities. 

Art.  1107.  The  obligations  which 
the  captain  may  contract  in  order  to 
effect  the  repairs,  fitting  out,  and 
victualling  of  the  ship,  do  not  make 
him  personally  responsible,  but  are 
binding  on  the  shipowner,  unless 
the  captain  expressly  pledges  his 
personal  responsibility  or  signs  bills 
of  exchange  or  bonds  with  his  own 
name. 

Nevertheless,  a  captain  who  in 

cases  of  forced  expenditure  for  the 

fitting,  repairing,  or  victualling  of 

his  ship,  omits  to  declare  in  the  bonds 

u  u 
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aprovisionainieiito  del  buque,  omi- 
tiere  enunciar  la  causa  de  que  pro- 
eeden,  quederd  personahnente  ob- 
ligado  hacia  las  personas  conquienes 
contra j  ere,  sin  perjuicio  de  la  accion 
que  estas  puedan  tener  contra  los 
duenos  del  buque,  si  probaren  que 
las  cantitades  debidas  f  ueron  ef  ec- 
tivamente  aplicadas  en  beneficio  de 
la  embarcacion. 

Art.  1 1 15.  El  capitan  no  puede  re- 
tener  i  bordo  los  ef  ectos  de  la  carga 
para  seguridad  del  flete ;  pero  tiene 
derecho  &  exijir  de  los  duenos  6  oon- 
signatarios  en  el  acto  de  la  entrega 
de  la  carga,  que  depositen  6  afiancen 
el  importe  del  flete,  averias  gruesas 
7  gastos  6.  BU  cargo,  y  en  falta  de 
pronto  pago,  deposito  6  fianza,  podr^ 
requirir  embargo  por  los  fletes, 
averias  j  gastos  en  los  ef  ectos  del 
cargamento,  mientras  estos  se  ha- 
llaren  en  poder  de  los  duenos  6 
oonsignatarios,  ya  esten  en  los 
almacenes  publicos  de  deposito  6 
fuera  de  ellos,  y  basta  podra  re- 
querir  la  venta  immediata,  si  los 
efectos  fuesen  facilmente  deterio- 
rabies  6  de  conservacion  diffcil  6 
dispendiosa. 

La  accion  de  embargo  queda  pre- 
scripta  pasados  treinta  dias  contados 
desde  el  ultimo  dia  de  la  descarga. 

Art.  1117.  Cuando  por  ausencia 
del  consignatario,  por  su  negativa  a 
recibir  la  carga,  6  por  no  presentarse 
portador  lejitimo  de  los  conocimien- 
tos  i  la  orden,  ignorare  el  capitan  d 
quien  haya  de  hacer  lejitimamente 
la  entrega  del  cargamento,  lo  pon- 
drd  d  disposicion  del  Tribunal  de 
Comercio,  6  en  su  defecto  de  la 
autoridad  judicial  local,  para  que 


the  cause  from  wbich  tbey  proceed, 
remains  personally  pledged  to  the 
parties  with  whom  he  has  dealt, 
without  prejudice  to  any  action  these 
may  take  against  the  shipowners,  if 
they  can  prove  that  the  sums  due 
were  really  applied  for  the  good  of 
the  vessel  (Art.  1037). 


Art.  1115.  The  captain  may  not 
detain  on  board  the  goods  of  the 
cargo  as  security  for  freight;  but 
he  has  a  right  to  claim  from  the 
owners  or  consignees,  at  the  time  of 
delivering  the  cargo,  a  deposit  or 
pledge  for  the  amount  of  the  freight, 
general  average,  and  expenses  in- 
curred, and  in  default  of  ready 
money,  deposit,  or  pledge,  he  can  lay 
an  embargo  on  the  goods  of  the 
cargo  for  freight,  averages,  and  ex- 
penses incurred  by  the  said  goods, 
whilst  these  are  in  the  hands  of  the 
owners  or  consignees,  whether  they 
be  in  or  out  of  the  public  warehouses, 
and  he  may  even  demand  an  imme- 
diate sale,  if  the  goods  should  be 
easily  deteriorated,  or  difficult  and 
costly  to  preserve. 

The  writ  of  embargo  holds  good 
thirty  days,  counting  from  the  last 
day  of  the  discharge. 

Art.  1117.  When,  from  the  ab- 
sence of  the  consignee,  or  his  refusal 
to  receive  the  cargo,  or  from  no  pro- 
perly authorized  person  appearing 
with  invoices  to  order,  the  captain 
does  not  know  to  whom  he  ought  to 
deliver  the  cargo,  he  must  place  it 
at  the  disposal  of  the  Tribunal  of 
Commerce,  or  failing  that,  of  the 
local  judicial  authority,  that  he  may 
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provea  lo  conveniente  i  su  deposito, 
conservacion  j  seguridad. 

Asi  en  este  caso  como  en  el  Art. 
1115,  si  la  ayeria  gruesa  no  pudiere 
ser  arreglada  inmediatamente,  es 
licito  al  capitan  exijir  el  deposito 
judicial  de  la  suma  que  se  arbitrare. 


From  TIT.  rZ/.—CAP.  2. 

Art.  1254.  No  se  debe  flete  de 
los  ef  ectos  que  se  bubiesen  perdido 
por  naufrajio  6  varamiento,  ni  de 
los  que  fueron  presos  de  piratas  6 
enemigos ;  y  si  se  bubiese  pagado 
adelantado,  babrd  lugar  d  repetirlo, 
no  mediando  estipulacion  contraria. 

Art.  1255.  Kescatdndose  el  buque 
7  carga,  declardndose  mala  presa,  6 
salvdiidose  del  naufrajio,  se  debe  el 
flete  basta  el  lugar  de  la  presa,  6  del 
naufrajio,  proporcionalmente  al  flete 
estipulado,  7  si  el  capitan  Uevase 
los  efectos  basta  el  puerto  de  su 
destino,  se  abonara  el  flete  por 
entero,  contribu7endo  como  averia 
gruesa  al  dano  6  rescate. 

Si  los  llevare  d  otro  puerto  que 
al  de  su  destine,  por  no  poder  ir 
adelante,  el  flete  se  debe  basta  el 
lugar  de  la  arribada. 

Art.  1256.  Salvdndose  en  el  mar 
6  en  las  pla7as,  sin  cooperacion  de 
la  tripulacion,  fuera  del  caso  del 
articulo  1253,  efectos  que  bicieron 
parte  de  la  carga,  7  siendo  entre- 
gados  por  personas  estranas,  no  se 
debe  por  ellos  flete  alguno. 

Art.  1257.  El  cargador  no  puede 
bacer  abandono  de  los  efectos  en 
pago  de  fletes,  d  no  ser  tratdndose 


provide  for  its  due  deposit,  preser- 
vation, and  S€curit7  (Art.  1144). 

And  in  tbis  case,  as  in  Art.  1115, 
if  tbe  general  average  cannot  be 
adjusted  at  once,  tbe  captain  ma7 
lawf  UII7  claim  tbe  judicial  deposit  of 
sucb  sum  as  tbe  Court  sball  tbink  fit. 


From  TIT.  VII.— Gat.  2. 

Art.  1254.  No  freigbt  is  due  for 
goods  wbicb  are  lost  in  sbipwreck 
or  stranding,  nor  for  tbose  wbicb 
bave  been  seized  b7  pirates  or 
enemies ;  and  if  an7  bas  been  ad- 
vanced, it  ma7  be  reclaimed,  if  tbere 
was  no  stipulation  to  tbe  contrar7. 

Art.  1255.  If  sbip  and  cargo  are 
ransomed,  or  declared  wrongty 
captured,  or  are  saved  from  sbip- 
wreck, freigbt  is  due  up  to  tbe 
place  of  sucb  capture  or  wreck,  in 
proportion  to  tbe  freigbt  agreed,  and 
if  tbe  captain  brings  tbe  goods  to  tbe 
port  of  destination,  tbe  freigbt  must 
be  paid  in  full,  contributing  as  gene- 
ral average  to  damage  or  ransom. 

If  be  takes  tbem  to  some  otber 
port  because  be  could  go  no  f  urtber, 
freigbt  is  due  up  to  tbe  place  wbere 
be  bas  arrived. 

Art.  1256.  If  goods  forming  part 
of  tbe  cargo  are  saved  eitber  at  sea 
or  on  tbe  beacb,  without  tbe  crew's 
belp,  excepting  in  tbe  case  of  Art. 
1 253,  and  are  delivered  b7  strangers, 
no  freigbt  at  aU  is  due  on  tbem. 


Art.  1257.  Tbe  shipper  ma7  not 
abandon  bis  goods  as  pa7ment  of 
freight,  excepting  in  the  case  of 
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de  Ifquidos,  cujas  yasijas  hajan 
perdido  mas  de  la  mitad  de  su 
contenido. 

Art.  1258.  Los  fletes  j  arena 
oomun  tienen  priyelejio  en  los  ob- 
jetos  que  componen  el  carg^amento, 
durante  treinta  dias  despues  de  la 
entrega,  si  antes  de  ese  plazo  no 
hubiesen  pasado  i  tercer  poseedor. 

Art.  1260.  El  contrato  de  fleta- 
mento  de  un  buque  estranjero  que 
Iiaya  de  tener  ejecucion  en  el  Estado, 
debe  ser  juzgado  por  las  reglas  esta- 
blecidas  en  este  Codigo,  ya  haya  sido 
estipulado  dentro  6  fuera  del  Estado. 


liquids,  the  yessels  of  wbicb  have 
lost  more  than  half  of  their  contents. 


Art.  1258.  Freight  and  general 
average  have  a  lien  on  the  goods 
composing  the  carg^  for  thirty  days 
after  their  deliveiy,  if  before  that 
date  they  have  not  passed  to  a  third 
party  (Art.  1698). 

Art.  1260.  The  contract  of  af- 
freightment of  a  foreign  vessel  which 
has  to  be  fulfilled  in  this  State,  must 
be  judged  according  to  the  rules  of 
this  Code,  whether  it  has  been  draw^ 
up  in  this  State  or  not. 
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THE  LAW  OF  UEUGUAT. 

The  law  which  is  in  force  in  Monte  Video  is  regulated  by  the  Cddigo  de 
Comercio  para  el  Eatado  Oriental  del  Uruguay^  of  1865.  It  may  be  stated 
generally  to  be  precisely  the  same  as  that  of  the  Argentine  Bepublic. 
The  extracts  which  I  have  given  from  the  latter  Code  will  be  found  in 
the  Code  of  Uruguay,  word  for  word,  with  the  following  unimportant 
differences : — 

1.  The  numbering  of  the  articles  is  different;  Arts.  1472-84  of  the 
Argentine  corresponding  to  Arts.  1482-94  of  Uruguay ;  and  in  like  manner 
the  other  articles  cited  will  be  found,  each  of  them  ten  numbers  later, 
in  the  latter  Code,  with  the  exception  of  a  few  articles,  the  corresponding 
Uruguay  numbers  of  which  I  have  marked  on  the  Code  of  the  Argentine. 

2.  The  23rd  section  of  Art.  1476  of  the  Argentine,  referring  to  the 
expense  of  quarantine,  is  not  found  in  the  Code  of  Uruguay.  On  the 
other  hand,  the  following  passage  is  added  at  the  end  of  §  1  of  the  same 
article: — **Deben  tamhien  constderarse  como  averia  gruesa  los  salaries y gastos 
del  buque  detenidoj  mieniras  se  hace  el  arreglo  del  rescaieJ*  '^  The  wages 
and  provisions  of  the  vessel  detained,  during  the  settlement  of  the  ransom, 
shall  likewise  be  considered  as  general  average." 

3.  Art.  1477  of  the  Argentine  is  repeated  to  the  end,  and  there  is  the 
following  addition : — *'y  sus  cargamentos,  hasta  los  cuales  hahria  podido 
llegar  el  incendio,  teniindose  en  cuenta  la  disposidon  del  puerio  6  rada,  el 
viento  que  hacia  entonces,  la  situacion  que  ocupaha  cada  buque,  y  otras 
circunsiancias  del  casoJ^  ''And  their  cargoes,  so  far  as  the  same  might 
have  suffered  from  the  fire,  regard  being  had  to  the  situation  of  the  port 
or  roadstead,  the  direction  of  the  wind,  the  position  occupied  by  each 
vessel,  and  other  circumstances  of  the  case." 

4.  In  Art.  1489,  §  1,  of  the  Uruguay  Code,  there  is  the  following 
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addition  to  the  corresponding  Art.  1479  of  the  Argentine  Code,  ^^por  vicio 
propio  de  las  cosasj^^  damage  from  vice  propre  of  the  article  being  thus 
added  to  the  list  of  losses  falling  under  the  head  of  particular  average. 

5.  Art.  1515  of  the  Code  of  Uruguay  differs  from  the  corresponding 
Art.  1505  of  the  Argentine,  as  it  begins,  ^^  Si  en  una  mtsma  lormenta^  6 
por  efecto  del  mistno  accidente  se  per dt ere  el  huque,  no  obstante ^^^  Sfc,  and  so 
continues  word  for  word  as  the  other  ;  thus  limiting  the  rule  to  the  case 
in  which  the  subsequent  loss  can  be  connected  with  the  same  cause  of 
danger  as  the  general  average  act. 
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THE  LAWS  OF  PERU  AND  CHILI. 

The  law  of  Peru  as  to  general  arerage,  wliicli  dates  from  1853,  and  that 
of  Chili,  which  dates  from  1867,  both  of  which,  I  am  informed,  have 
undergone  no  material  alteration  since  those  dates,  are  simply  borrowed 
from  the  Spanish  law  as  it  was  previously  to  the  appearance  of  the  new 
Code.  Since  that  law  has  been  set  forth  in  this  volume,  it  is  only  neces- 
sary here  to  refer  to  Appendix  M.,  and  particularly  to  the  notes  to  it. 


APPENDIX  S. 


THE  LAW  OF  BEAZIL. 

The  law  of  Brazil  is  the  same  as  that  of  Portugal,  with  this  exception 
only,  that  the  ship  is  made  to  contribute  on  her  full  value  in  place  of  the 
half. 


APPENDIX  T. 


PEOJECTED  NEW  CODES. 

I  HAD  intended  to  give  an  account  of  two  important  projected  new  Codes, 
for  France  and  Portugal,  which  are  more  or  less  likely  to  become  law,  but 
the  length  to  which  these  Appendices  have  already  run  warns  me  that  I 
must  now  draw  to  a  close.  They  are  interesting  mainly  as  showing  tho 
influence  which  the  York- Antwerp  Eules,  and  the  movement  in  favour  of 
uniformity  in  this  branch  of  law,  are  beginning  to  exercise  in  other 
countries  besides  our  own. 
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THE  INTERNATIONAL  GENERAL  AVERAGE  CONGRESSES. 

In  the  years  1860  to  1864,  a  yi^rous  effort  was  made  to  establish 
throughout  Europe,  and  for  the  Continent  of  North  America,  a 
uniform  system  of  general  average. 

It  was  commenced  under  distinguished  patronage.  On  the  drd  of 
May,  1860,  a  circular,  signed,  amongst  others,  by  the  Chairman  of 
Lloyd's,  the  Chairman  of  the  London  General  Shipowners'  Society,  the 
Chairman  of  Lloyd's  Salvage  Association,  and  the  Chairmen  of  the 
Chambers  of  Commerce,  the  Underwriting  Associations,  and  other 
mercantile  bodies  of  Liverpool,  Glasgow,  Hull,  and  Bristol,  was  sent 
out,  by  way  of  invitation,  to  all  the  maritime  countries  of  Europe,  and 
to  the  United  States.  In  this  circular  were  set  forth  the  serious  evils 
which  resulted  from  the  want  of  uniformity  in  the  legislation  affecting 
general  average ;  and  a  place  and  time  were  appointed  for  a  meeting 
of  delegates  from  the  various  English  and  foreign  mercantile  bodies, 
and  others  supposed  to  be  most  competent  to  discuss  the  subject. 

This  invitation  was  pretty  largely  responded  to.  The  delegates 
who  appeared  at  the  first  meeting  represented  the  Netherlands' 
Trading  Company  of  Amsterdam ;  the  Board  of  Trade  of  Boston 
(U.S.) ;  the  Chambers  of  Commerce  of  Antwerp,  Bremen,  Bristol, 
Copenhagen,  Edinburgh,  Glasgow,  Hamburg,  Liverpool,  Mobile,  and 
New  York ;  the  Committee  of  Lloyd's ;  the  Salvage  Associations  of 
London  and  Liverpool ;  the  Boards  of  Underwriters  of  Boston,  Copen- 
hagen, Liverpool,  New  Orleans,  and  New  York ;  and  the  Shipowners* 
Associations  of  Amsterdam,  Dundee,  Glasgow,  Greenock,  and  Liverpool. 
There  were  also  present  average  adjusters,  underwriters,  and  lawyers 
from  Amsterdam,  Glasgow,  London,  Liverpool,  and  Manchester. 

The  first  meeting  took  place  at  Glasgow,  under  the  presidency  of 
Lord  Brougham,  assisted  by  Lord  Neaves.  Papers  were  read,  dis- 
cussions ensued,  and,  finally,  a  series  of  resolutions  were  passed, 
which  were  as  follow : — 

THE  GLASGOW  RESOLUTIONS. 

§  1.  As  a  general  rule,  in  case  of  the  voluntary  stranding  of  a 
vessel,  the  loss  or  damage  to  ship,  cargo,  or  freight,  con- 
sequent on  such  stranding,  ought  not  to  be  the  subject  of 
general  average :  but  without  prejudice  to  such  a  claim  in 
exceptional  cases,  upon  clear  proof  of  special  facts. 

§  2.  The  damage  done  to  ship,  cargo,  and  freight  in  extinguishing 
a  fire,  ought  to  be  general  average. 
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§  3.  The  damage  done  to  cargo  by  chafing  and  breakage,  resulting 
from  a  jettison  of  part  of  the  remainder  of  the  cargo,  ought 
not  to  be  allowed  in  general  average. 

§  4.  The  damage  done  to  cargo,  and  the  loss  of  it  and  of  the 
freight  on  it,  resulting  from  discharging  it  at  a  port  of 
refuge  in  the  way  usual  in  that  port  with  ships  not  in 
distress,  ought  not  to  be  allowed  in  general  average. 

§  5.  The  loss  sustained  by  cutting  away  the  wreck  of  masts  acci- 
dentally broken  ought  not  to  be  allowed  in  general  average. 

§  6.  The  expense  of  warehouse-rent  at  a  port  of  refuge  on  cargo 
necessarily  landed  there,  the  expense  of  re-shipping  it,  and 
the  outward  port-charges  at  that  port,  ought  to  be  allowed 
in  general  average. 

§  7.  The  damage  done  to  ship,  cargo,  and  freight  by  carrying  a 
press  of  sail,  ought  not  to  be  allowed  in  general  average. 

§  8.  The  wages  and  provisions  for  the  ship's  crew  ought  to  be 
allowed  to  the  shipowners  in  general  average,  from  the 
date  the  ship  reaches  a  port  of  refuge  until  the  date  on 
which  she  leaves  it. 

§  9.  When  the  amount  of  expenses  is  less  than  the  value  of  the 
property  finally  saved,  the  contributing  values  of  the  ship, 
freight,  and  cargo  ought  to  be  their  values  to  the  owners 
of  them  respectively  at  the  termination  of  the  adventure. 

§  10.  When  the  amount  of  the  expenses  is  greater  than  the 
value  of  the  property  saved,  the  proceeds  of  the  property 
so  saved  ought  to  be  applied  towards  those  expenses ;  and 
the  excess  of  the  expenses  over  the  proceeds  ought  to  be 
apportioned  as  if  the  whole  property  had  finally  reached 
its  destination. 

§  11.  In  fixing  the  value  of  freight,  the  wages  and  port-charges 
up  to  the  date  of  the  general  average  act  ought  not  to  be 
deducted,  and  the  wages  and  port-charges  after'  that  date 
ought  to  be  deducted,  from  the  gross  freight  at  the  risk  of 
the  shipowner. 

Having  drawn  up  their  rules  in  language  which  appears  not  Hi- 
adapted  for  conveying  their  meaning,  the  Glasgow  meeting  fell  into  the 
natural  yet  grievous  error  of  employing  an  English  Parliamentary 
draughtsman  to  put  it  into  legal  form — an  error  which  cost  them  four 
years,  and  was,  perhaps,  fatal  to  their  enterprise.  Their  concluding 
resolution  was,  that  a  Bill  should  be  drawn  up  on  the  basis  of  these 
eleven  rules,  with  the  expectation  that  eventually  steps  might  be  taken 
for  obtaining  for  their  Bill  such  legislative  sanction  in  this  and  other 
countries  as  would  attain  the  object  they  had  in  view. 


666  APPENDIX  U. 

The  Committee  for  managing  the  affairs  of  Lloyd's,  on  receipt  of 
the  report  of  their  representative  vho  was  present  at  Glasgow,  passed, 
at  their  meeting  of  October  10, 1860,  two  resolutions,  the  first  of  which 
expressed  the  thanks  of  the  Committee  to  the  several  gentlemen  who 
had  come  from  abroad  to  attend  this  conference,  and  the  second 
declared,  ^'  That  this  Committee  take  a  strong  interest  in  the  subject 
discussed  at  Glasgow,  and  that  they  will  gladly  co-operate  in  the 
endeavour  to  cany  out  the  very  desirable  object  sought  to  be 
attained." 

Six  months  had  been  assigned  by  the  Glasgow  meeting  as  the 
time  to  be  given  for  turning  their  eleven  resolutions  into  Parlia- 
mentary language.  The  task  occupied  two  years,  and  the  result  was 
a  very  long,  very  obscure,  and  perfectly  unsatisfactory  Bill  of  126 
clauses.  What  was,  perhaps,  worst  of  all,  the  Committee  of  Lloyd's 
did  not  like  the  Bill,  and  appear  to  have  extended  their  dislike  to  the 
whole  scheme. 

In  1862,  many  of  the  same  delegates  crossed  the  Atlantic  and  the 
Channel,  with  a  zeal  beyond  all  praise,  to  meet  their  English  colleagues 
in  London.  No  representative  of  Lloyd's  was  this  time  present  to 
welcome  them.  Not  permitting  themselves  to  be  discouraged  by  a 
reception  so  different  from  that  which  the  previous  attitude  of  Lloyd's 
Committee  had  led  them  to  expect,  the  members  steadily  addressed 
themselves  to  their  task,  and,  under  the  presidency  of  Sir  Travers 
Twiss,  for  several  days  laboured  through  the  clauses  of  the  obnoxious 
Bill.  Code-making,  it  was  evident,  was  not  an  English  accomplish- 
ment. Eventually,  the  Bill  was  found  immanageable,  and  the  London 
Congress  separated,  after  passing  a  resolution  that  another  method  of 
procedure  should,  for  the  future,  be  adopted;  that  a  Committee 
should  be  appointed  to  decide  upon  and  bring  into  shape  a  Bill  or 
series  of  resolutions,  haviug  for  their  object  the  establishing  one  uni- 
form system  of  general  average  throughout  the  mercantile  world. 

This  Committee  consisted  of  the  following  members : — E.  E. 
Wendt,  of  London,  chairman ;  L.  E.  Baily,  Liverpool ;  J.  R.  Brad- 
ford, Boston;  L.  C.  Driebeck,  Eotterdam;  T.  C.  Engels,  Antwerp; 
S.  Gram,  Copenhagen;  G.  W.  Hastings,  London;  W.  J.  Lamport, 
Liverpool ;  E.  Van  Peborgh,  Antwerp ;  E.  N.  Bahusen,  Amsterdam ; 
P.  H.  Rathbone,  Liverpool ;  R.  M.  Smith,  Edinburgh ;  J.  J.  Svensen, 
Copenhagen ;  E.  Thune,  Copenhagen ;  J.  Wertheim,  Amsterdam ;  and 
R.  liowndes,  Liverpool,  secretary. 

The  Committee,  consisting  of  persons  living  at  a  distance  from  one 
another,  carried  on  an  interchange  of  argumentative  discussion  by 
means  of  a  number  of  papers  or  pamphlets,  which  were  printed  and 
circulated  amongst  themselves.  The  ground  being  thus  cleared, 
they  were  prepcured  for  a  third  meeting  or  congress,  which  took 
place  in  the  summer  of  1864,  at  York.  Sir  Fitzroy  Kelly,  after- 
wards Lord  Chief  Baron  of  the  Exchequer,  presided ;  and  there  were 
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present,  besides  the  members  of  tlie  Committee,  many  of  the  gentle- 
men who  had  attended  the  Glasgow  meeting ;  amongst  whom  I  must 
not  omit  to  mention  the  Hon.  W.  Marvin,  formerly  judge  of  the 
Admiralty  Court  of  Florida,  who  took  an  important  part  in  the  pro- 
ceedingis,  and  has  since  published  a  valuable  report  addressed  to  the 
American  Boards  of  Underwriters,  whom  he  represented,  giving  an 
account  of  our  proceedings,  and  appending  much  useful  information  as 
to  foreign  laws  of  average,  some  of  which  I  have  made  use  of  in  these 
appendices  (a). 

At  the  York  meeting,  the  following  code  of  rules,  dealing  with 
the  principal  points  as  to  which  there  is  at  present  a  diversity  of 
practice  in  different  countries,  was  drawn  up  (&). 

THE   YORK  RULES. 

BuLE  I. — A  jettison  of  timber  or  deals,  or  any  other  description  of  Jettuon  of 

wood  cargo,  carried  on  the  deck  of  a  ship  in  pursuance  of  a         <»rgo. 

general  custom  of  the  trade  in  which  the  ship  is  then  engaged, 

shall  be  made  good  as  general  average  in  like  manner  as  if 

such  cargo  had  been  jettisoned  from  below  deck. 
No  jettison  of  deck  cargo  other  than  timber  or  deals,  or  other 

wood  cargo,  so  carried  as  aforesaid,  shall  be  made  good  as 

general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 

be  considered  to  be  a  part  of  the  deck  of  the  vessel. 
Rule  II. — Damage  done  to  goods  or  merchandise  by  water  which  Damage  by 

unavoidably  goes  down  a  ship's  hatches  opened,  or  other  ^® 

opening  made,  for  the  purpose  of  making  a  jettison,  shall  be 

made  good  as  general  average,  in  case  the  loss  by  jettison  is 

80  made  good. 
Damage  done  by  breakage  and  chafing,   or  otherwise  from 

derangement  of  stowage  consequent  upon  a  jettison,  shall  be 

made  good  as  general  average. 
EuLE  m. — Damage  done  to  a  ship  or  cargo,  and  either  of  them,  Eztangnish- 

by  water  or  otherwise,  in  extinguishing  a  fire  on  board  the  J|hS>w^ 

ship,  shall  be  general  average. 


{a)  There  were  also  present  M.  Cnuemann,  representing  the  Chamber  of  Com- 
merce of  Bremen ;  Dr.  Franok,  representing  Hamburg  and  Lnbeck ;  M.  Delahaye, 
representing  the  Comity  des  Assurances  of  Paris  ;  M.  Kamenskj,  appointed  bj  the 
Russian  Government ;  Messrs.  Richards,  Hopkins,  and  Hale,  average  adjusters,  of 
London ;  besides  several  representatives  of  English  shipowning  and  insurance 
associations. 

{b)  On  some  points,  as  will  be  seen,  the  York  Bules  differ  from  those  laid  down 
at  Glasgow.  The  difference  is,  no  doubt,  attributable  to  the  fuller  discussion  which 
had  taken  place  in  the  interim. 
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Cutting  Kwaj 
wreck. 
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Carrying 
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Wages  and 
maintenance 
of  crew  in 
port  of 
refuge. 


Damage  to 
cargo  m  dis- 
charging. 


Contributory 
values. 


HuLE  IV. — Loss  or  damage  caused  by  cutting  away  the  wreck  or 
remains  of  spars,  or  of  other  things  which  have  previously 
been  carried  away  by  sea-peril,  shall  not  be  made  good  as 
general  average. 

EuiiE  Y. — When  a  ship  is  intentionally  run  on  shore  because  she 
is  sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to 
the  ship,  the  cargo,  and  the  freight,  or  any  or  either  of  them, 
by  such  intentional  running  on  shore,  shall  be  made  good  as 
general  average. 

BuLE  YI. — Damage  occasioned  to  a  ship  or  cargo  by  carrying  a 
press  of  sail  shaU  not  be  made  good  as  general  average. 

EuLE  Vn. — ^When  a  ship  shall  have  entered  a  port  of  refuge 
under  such  circumstances  that  the  expenses  of  entering  the 
port  are  admissible  as  general  average,  and  when  she  shall 
have  sailed  thence  with  her  original  cargo  or  a  part  of  it,  the 
corresponding  expenses  of  leaving  such  port  shall  likewise  be 
so  admitted  as  general  average ;  and  whenever  the  cost  of  dis- 
charging cargo  at  such  port  is  admissible  as  general  average, 
the  cost  of  re-loading  and  stowing  such  cargo  on  board  the 
said  ship,  together  with  all  storage-charges  on  such  cargo, 
shall  likewise  be  so  admitted.  Except  that  any  portion  of 
the  cargo  left  at  such  port  of  refuge,  on  account  of  its  being 
unfit  to  be  carried  forward,  or  on  account  of  the  unfitness  or 
inability  of  the  ship  to  carry  it,  shall  not  be  called  on  to  con- 
tribute to  such  general  average. 

Rule  VIII. — When  a  ship  shall  have  entered  a  port  of  refuge 
under  the  circumstances  defined  in  Rule  VII.,  the  wages  and 
cost  of  maintenance  of  the  master  and  mariners,  from  the  time 
of  entering  such  port  until  the  ship  shall  have  been  made 
ready  to  proceed  upon  her  voyage,  shall  be  made  good  as 
general  average.  Except  that  any  portion  of  the  cargo  left 
at  such  port  of  refuge  on  account  of  its  being  unfit  to  be  carried 
forward,  or  on  account  of  the  unfitness  or  inability  of  the  ship 
to  carry  it,  shaU  not  be  called  on  to  contribute  to  such  general 
average. 

Rule  IX. — Damage  done  to  cargo  by  discharging  it  at  a  port  of 
refuge  shall  not  be  admissible  as  general  average  in  case 
such  cargo  shall  have  been  discharged  at  the  place  and  iu 
the  manner  customary  at  that  port  with  ships  not  in  dis- 
tress. 

Rule  X. — ^The  contribution  to  a  general  average  shall  be  made 
upon  the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amoimt  made 
good  as  general  average  for  property  sacrificed ;  deduction 
being  made  from  the  shipowner's  freight  and  passage-money 
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at  risk,  of  two-fifths  of  such  freight,  ia  lieu  of  crew's  wages, 
port-charges,  and  all  other  deductions ;  deduction  being  also 
made,  from  the  value  of  the  property,  of  all  charges  incurred 
in  respect  thereof  subsequently  to  the  arising  of  the  claim  to 
general  average. 
Rule  XI. — ^In  every  case  in  which  a  sacrifice  of  cargo  is  made  I^  o^ 
good  as  general  average,  the  loss  of  freight  (if  any)  which  is      ^* 
caused  by  such  loss,  of  cargo  shall  likewise   be    so   made 
good. 
The  framing  of  these  rules  was,  up  to  1876,  the  supreme  effort  of 
the  International  General  Average  Committee.     The  members  sepa- 
rated, and,  practically,  nothing  further  was  done..    An  attempt  was 
made  to  induce  the  English  Board  of  Trade  to  take  the  matter  up ; 
and  it  is  said  that  representations  have  passed,  by  way  of  a  commence- 
ment, between  the  English  and  French  Governments  on  the  subject. 
The  truth  is,  the  members  of  the  Committee  werQ  men  whose  time  was 
fully  occupied  with  matters  of  more  inmiediate  personal  concernment, 
and  the  delays  of  the  English  bureaux  were  obstacles  which  they  were 
powerless  to  overcome.    The  indifference,  if  not  hostility,  of  Lloyd's 
aided  in  wrecking  the  undertaking. 

Dr.  Franck,  in  a  work  of  his  recently  published  in  Dresden, 
makes  some  severe  but  deserved  animadversions  on  the  impotent  con- 
clusion of  this  useful  and,  at  one  time,  promising  undertaking  :  ^'  It 
was  forgotten  in  England,"  says  this  learned  writer,  '^  that  the  object 
aimed  at  was — a  law ;  and  that  the  discussion  and  agitation  for  the 
establishing  of  a  law  was  quite  a  different  thing  from  bringing  the 
law  itself  into  being  "  (c). 

It  is  interesting  to  learn,  from  Dr.  Franck's  work,  that  in  1871 
the  Italian  Government  proposed  a  Congress  at  Naples,  for  the 
discussion  of  various  international  questions,  one  of  which  was,  the 
practicability  of  establishing  one  uniform  code  of  general  average  for 
all  countries (d). 


Thus  the  matter  stood  until  1876.  In  that  year  it  was  taken  up 
afresh  by  the  "  Society  for  the  Eeform  and  Codification  of  the  Law  of 
Nations."  A  Conference  was  held  at  Bremen,  in  1876,  which  was 
followed,  in  1877,  by  a  Conference  at  Antwerp,  largely  attended  by 
representatives  from  the  more  important  mercemtile  bodies  of  the 
chief  countries  of  Europe,  and  of  the  United  States.  At  this  Confer- 
ence, which  was  presided  over  by  Lord  O'Hagan,  the  whole  subject 
of  general  average  was  opened  out,  from  various  points  of  view,  in  the 

(e)  Hentellang  eines  allgemeinen  Seegeeetzbachee.    Franck,  1873 :  p.  33. 
[S)  lb.  p.  39. 
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attempt  to  discover  the  best  mode  of  establishing  a  uniform  system. 
The  result  was  somewhat  remarkable  :  it  was  found,  in  the  opinion  of 
an  overwhelming  majority  of  those  present,  that  there  was  little  or 
nothing  that  could  with  advantage  be  added  to,  or  altered  in,  the 
York  Eiiles.  The  alterations  finally  made  in  these  Rules  were  so 
slight,  that  it  was  resolved,  as  the  simplest  way  of  indicating  this  fact, 
to  give  to  the  new  Bules  the  title  of  "The  York  and  Antwerp  (or 
York- Antwerp)  Bules." 

Now  remains  the  task  of  endeavouring  to  give  to  these  Bules  the 
force  of  law.  Two  possible  methods  present  themselves:  legislative 
action,  or  special  contract  by  means  of  clauses  inserted  in  bills  of 
lading.  The  former  course  is  theoretically  better,  but  probably  at 
present  less  practicable  than  the  latter. 

This  was  written  many  years  ago.  At  the  present  day  the  clause, 
"  General  average  payable  as  per  foreign  adjustment,  or  per  York- 
Antwerp  Bules  if  in  conformity  with  the  contract  of  affreightment," 
is  to  be  found  in  practically  every  English  policy  of  insurance. 


The  new  Eules,  thus  adopted  at  Antwerp,  are  as  follow : — 
THE    YOEK   AND    ANTWERP   RULES. 

Etjle  1,— jettison  of  DECK  CARGO. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Rule  U.— DAMAGE  BY  JETTISON. 

Damage  done  to  goods  or  merchandise  by  water  which  unavoid- 
ably goes  down  a  ship's  hatches  opened,  or  other  opening  made,  for 
the  purpose  of  making  a  jettison,  shall  be  made  good  as  general 
average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  otherwise  from  de- 
rangement of  stowage  consequent  upon  a  jettison,  shall  be  made  good 
as  general  average,  in  case  the  loss  by  jettison  is  so  made  good. 

B^ttleUL.— EXTINGUISHING  FIRE  ON  SHIPBOARD. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water  or 
otherwise,  in  extinguishing  a  fire  on  board  the  ship,  shall  be  general 
average ;  except  that  no  compensation  be  made  for  damage  done  by 
water  to  packages  which  have  been  on  fire. 
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Rule  JY.— CUTTING  AWAY  WRECK. 

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains  of 
spars,  or  of  other  things  which  have  previously  been  carried  away  by 
sea-peril,  shall  not  be  made  good  as  general  average. 

Rule  Y,— VOLUNTARY  STRANDING. 

When  a  ship  is  intentionally  run  on  shore  because  she  is  sinking 
or  driving  on  shore  or  rocks,  no  damage  caused  to  the  ship,  the  cargo 
and  the  freight,  or  any  or  either  of  them,  by  such  intentional  running 
on  shore,  shall  be  made  good  as  general  average. 

Rule  TL.— CARRYING  PRESS  OF  SAIL. 

Damage  occasioned  to  a  ship  or  cargo  by  carrying  a  press  of  sail 
shall  not  be  made  good  as  general  average. 

Rule  YU.—FORT  OF  REFUGE  EXPENSES. 

When  a  ship  shall  have  entered  a  port  of  refuge  under  such 
circumstances  that  the  expenses  of  entering  the  port  are  admissible 
as  general  average,  and  when  she  shall  have  sailed  thence  with  her 
original  cargo  or  a  part  of  it,  the  corresponding  expenses  of  leaving 
such  port  shall  likewise  be  admitted  as  general  average ;  and  when- 
ever the  cost  of  discharging  cargo  at  such  port  is  admissible  as  general 
average,  the  cost  of  reloading  and  stowing  such  cargo  on  board  the 
said  ship,  together  with  all  storage  charges  on  such  cargo,  shall  like- 
wise be  so  admitted. 

Rule  YUl.— WAGES  AND  MAINTENANCE  OF  CREW  IN  PORT 

OF  REFUGE. 

When  a  ship  shall  have  entered  a  port  of  refuge  under  the  circum- 
stances defined  in  Kule  YII.,  the  wages  and  cost  of  maintenance  of  the 
master  and  mariners,  from  the  time  of  entering  such  port  until  the 
ship  shall  have  been  made  ready  to  proceed  upon  her  voyage,  shall 
be  made  good  as  general  average. 

Rule  TS..— DAMAGE  TO  CARGO  IN  DISCHARGING. 

Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge  shall 
not  be  admissible  as  general  average  in  case  such  cargo  shall  have 
been  discharged  at  the  place  and  in  the  manner  customary  at  that 
port  with  ships  not  in  distress. 

Rule  ^.—CONTRIBUTORY  VALUES. 

The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure,  to 
which  shall  be  added  the  amount  made  good  as  general  average  for 
property  sacrificed;    deduction  being   made,  from  the    shipowner's 
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freight  and  passage-money  at  risk,  of  such  port-charges  and  crew's 
wages  as  would  not  have  been  incurred  had  the  ship  and  cargo  been 
totally  lost  at  the  date  of  the  general  average  act  or  sacrifice ; 
deduction  being  also  made  from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof  subsequently  to  the  arising  of  the 
claim  to  general  average. 

Rule  XL.— LOSS  OF  FREIGHT. 

In  every  case  in  which  a  sacrifice  of  cargo  is  made  good  as 
general  average,  the  loss  of  freight  (if  any)  which  is  caused  by  such 
loss  of  cargo  shall  likewise  be  so  made  good. 

Rule  XU.— AMOUNT  TO  BE  MADE  GOOD  FOR  CARGO. 

The  value  to  be  allowed  for  goods  sacrificed  shall  be  that  value 
which  the  owner  would  have  received  if  such  goods  had  not  been 
sacrificed. 
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WAEEHOUSING  CLAUSES  OF  THE  MEECHANT  SHIPPING 

AMENDMENT  ACT  (1862). 

(applicable  to  all  ships  in  the  united  kingdom.) 

LXVIII.  If,  at  the  time  when  any  goods  are  landed  from  any  If,  when 

ship,  and  placed  in  the  custody  of  any  person  as  a  wharf  or  warehouse  S?^^"^^ 

owner  (a),  the  shipowner  gives  to  the  wharf  or  warehouse  owner  notice  shipowner 

in  writing  that  the  goods  are  to  remain  subject  to  a  lien  for  freight  or  f^^\^^^^  . 

other  charges  payable  to  the  shipowner  to  an  amount  to  be  mentioned  pose,  the  lien 

in  such  notice,  the  ffoods  so  landed  shall,  in  the  hands  of  the  wharf  J®'  freight  is 

'  ®  '  to  continue. 

or  warehouse  owner,  continue  liable  to  the  same  lien,  if  any,  for  such 
charges  as  they  were  subject  to  before  the  landing  thereof ;  and  the 
wharf  or  warehouse  owner  receiving  such  goods  shall  retain  them 
until  the  lien  is  discharged  as  hereinafter  mentioned,  and  shall,  if  he 
fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby  occasioned 
to  him. 

LXIX.  Upon  the  production  to  the  wharf  or  warehouse  owner  of  Lien  to  be 
a  receipt  for  the  amount  claimed  as  due,  and  delivery  to  the  wharf  or  discharged  on 
warehouse  owner  of  a  copy  thereof  or  of  a  release  of  freight  from  the  ment. 
shipowner,  the  said  lien  shall  be  discharged. 

LXX.  The  owner  of  the  goods  may  deposit  with  the  wharf  or  Lien  to  be 

warehouse  owner  a  sum  of  money  equal  in  amount  to  the  sum  so  dischwged  on 

-  deposit  with, 

claimed  as  aforesaid  by  the  shipowner,  and  thereupon  the  lien  shall  be  warehouse 

owner* 

(a)  Extract  from  Interpretation  Clause,  }  66 : — *'The  word  'wharf '  shall  include 
all  warehouses,  quays,  docks,  and  premises,  in  or  upon  which  any  goods  when 
landed  from  the  ship  may  be  hiwfully  placed :  the  word  '  warehouse '  ^all  include 
all  warehouses,  buildings,  and  premises  in  which  goods  when  landed  from  the  ship 
may  be  lawfuUy  placed.  The  word  '  shipowner'  shall  include  the  master  of  the 
ship,  and  every  other  person  authorised  to  act  as  agent  for  the  owner,  or  entitled 
to  receive  the  freight,  demurrage,  or  other  charges  payable  in  respect  of  such  ship. 
The  expression  *  owner  of  goods '  shall  include  every  person  who  is  for  the  time 
being  entitled,  either  as  owner  or  agent  for  the  owner,  to  the  possession  of  the 
goods,  subject,  in  the  case  of  a  lien,  if  any,  to  such  lien.*' 

L.  XX 
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After  ninety 
days  ware- 
house owner 
may  sell  goods 
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sale  to  be 
given. 


discharged;  but  without  prejudice  to  any  other  remedy  which  the 
shipowner  may  have  for  the  recovery  of  the  freight. 

LXXI.  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or 
warehouse  owner,  and  the  person  making  the  same  does  not  within 
fifteen  days  after  making  it  give  to  the  wharf  or  warehouse  owner 
notice  in  writing  to  retain  it,  stating  in  such  notice  the  sum,  if  any, 
which  he  admits  to  be  payable  to  the  shipowner,  or,  as  the  case  may  be, 
that  he  does  not  admit  any  sum  to  be  so  payable,  the  wharf  or  ware- 
house owner  may,  at  the  expiration  of  such  fifteen  days,  pay  the  sum. 
so  deposited  over  to  the  shipowner,  and  shall  by  such  payment  be  dis- 
charged from  all  liability  in  respect  thereof. 

LXXII.  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or 
warehouse  owner,  and  the  person  making  the  same  does  within  fifteen 
days  after  making  it  give  to  the  wharf  or  warehouse  owner  such  notice 
in  writing  as  aforesaid,  the  wharf  or  warehouse  owner  shall  imme- 
diately apprise  the  shipowner  of  such  notice,  and  shall  pay  or  tender  to 
him  out  of  the  sum  deposited  the  sum,  if  any,  admitted  by  such  notice 
to  be  payable,  and  shall  retain  the  remainder  or  balance,  or,  if  no  sum 
is  admitted  to  be  payable,  the  whole  of  the  sum  deposited,  for  thirty 
days  from  the  date  of  the  said  notice ;  and  at  the  expiration  of  such 
thirty  days,  unless  legal  proceedings  have  in  the  meantime  been  insti- 
tuted by  the  shipowner  against  the  owner  of  the  goods  to  recover  the 
said  balance  or  sum,  or  otherwise  for  the  settlement  of  any  disputes 
which  may  have  arisen  between  them  concerning  such  freight  or  other 
charges  as  aforesaid,  and  notice  in  writing  of  such  proceedings  has 
been  served  on  him,  the  wharf  or  warehouse  owner  shall  pay  the  said 
balance  or  sum  over  to  the  owner  of  the  goods,  and  shall  by  such  pay- 
ment be  discharged  from  all  liability  in  respect  thereof. 

LXXIII.  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as 
hereinbefore  mentioned,  the  wharf  or  warehouse  owner  may,  and,  il 
required  by  the  shipowner,  shall,  at  the  expiration  of  ninety  days  from. 
the  time  when  the  goods  were  placed  in  his  custody,  or,  if  the  goods 
are  of  a  perishable  nature,  at  such  earlier  period  as  he  in  his  discretion 
thinks  fit,  sell  by  public  auction,  either  for  home  use  or  exportation, 
the  said  goods  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
charges  hereinafter  mentioned. 

LXXIV.  Before  making  such  sale,  the  wharf  or  warehouse  owner 
shall  give  notice  thereof  by  advertisement  in  two  newspapers  circulat- 
iDg  in  tlie  neighbourhood,  or  in  one  daily  newspaper  published  in 
London  and  in  one  local  newspaper,  and  also,  if  the  address  of  the 
owner  of  the  goods  has  been  stated  on  the  manifest  of  the  cargo,  or  on 
any  of  the  documents  which  have  come  into  the  possession  of  the  wharf 
or  warehouse  owner,  or  is  otherwise  known  to  him,  give  notice  of  the 
sale  to  the  owner  of  the  goods  by  letter  sent  by  the  post ;  but  the  title 
of  a  bond  fide  purchaser  of  such  goods  shall  not  be  invalidated  by 
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reason  of  the  omifision  to  send  notice  as  hereinbefore  mentioned,  nor 
shall  any  such  purchaser  be  bound  to  inquire  whether  such  notice  has 
been  sent. 

LXXY.  In  every  case  of  any  such  sale  as  aforesaid  the  wharf  or  Monejrs 
warehouse  owner  shall  apply  the  moneys  received  from  the  sale  as  ?fj^"^    4"* 
follows,  and  in  the  following  order : —  be  applied. 

1.  If  the  goods  are  sold  for  home  use,  in  payment  of  any  Customs 

or  Excise  duties  owing  in  respect  thereof : 

2.  In  payment  of  the  expenses  of  the  sale : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or  ware- 

house owner  and  the  shipowner  concerning  the  priority  of 
their  respective  charges,  in  payment  of  the  rent,  rates,  and 
other  charges  due  to  the  wharf  or  warehouse  owner  in  respect 
of  the  said  goods : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as  due  for 

freight  or  other  charges  in  respect  of  the  said  goods : 
But  in  case  of  any  agreement  between  the  wharf  or  warehouse 
owner  and  the  shipowner  concerning  the  priority  of  their  re- 
spective charges,  then  such  charges  shall  have  priority  accord- 
ing to  the  terms  of  such  agreement : 
and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 

LXXYI.  Whenever  goods  are  placed  in  the  custody  of  a  wharf  or  "Warehouse 
warehouse  owner  under  the  authority  of  this  Act,  the  said  wharf  or  and  expense**, 
warehouse  owner  shall  be  entitled  to  rent  in  respect  of  the  same,  and 
shall  also  have  power  from  time  to  time,  at  the  expense  of  the  owner 
of  the  goods,  to  do  all  such  reasonable  acts  as  in  the  judgment  of  the 
said  wharf  or  warehouse  owner  are  necessary  for  the  proper  custody 
and  preservation  of  the  said  goods,  and  shall  have  a  lien  on  the  said 
goods  for  the  said  rent  and  expenses. 

LXXVII.  Nothing  in  this  Act  contained  shall  compel  any  wharf  Warehouse 
or  warehouse  owner  to  take  charge  of  any  goods  which  he  would  not  tecSon.  ^^' 
be  liable  to  take  charge  of  if  this  Act  had  not  passed ;  nor  shall  he  be 
bound  to  see  to  the  validity  of  any  lien  claimed  by  any  shipowner 
under  this  Act. 

LXXym.  Nothing  in  this  Act  contained  shall  take  away  or  Saving 
abridge  any  powers  given  by  any  local  Act  to  any  harbour  trust,  body  P*'^^'^^*"^ 
corporate,  or  persons,  whereby  they  are  enabled  to  expedite  the  dis- 
charge of  ships  or  the  landing  or  delivery  of  goods ;  nor  shall 
an3rthing  in  this  Act  contained  take  away  or  diminish  any  rights  or 
remedies  given  to  any  shipowner  or  wharf  or  warehouse  owner  by 
any  local  Act. 
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WABEHOUSING  CLAUSES  OF  THE  MERSEY  DOCKS 

CONSOLIDATION  ACT  (1858). 

(AFFLIOABLB  to  all  8HIF8  IN  THE  LIYEBPOOL  CLOSE  DOCKS.) 

§  7. — As  to  Detention  of  Goods  for  Freight 

Goods  to  re-  CXCIII.  All  goods  warehoused  by  tlie  Board  or  deposited  in  any 

JXSJ*°*  o*  ^'^  warehousea  by  any  peraon  having  or  claiming  an  interest  in 
such  goods,  or  by  the  owner  or  master  of  the  vessel  oat  of  which  the 
same  may  have  been  warehoused,  or  by  any  person  interested  in  the 
freight  of  such  yessel  or  entitled  to  or  claiming  the  benefit  of  any 
other  claim  or  lien  whatsoever  to  which  the  goods  were  subject  while 
the  same  were  on  board  any  vessel  and  before  the  warehousing  thereof, 
shall  continue  liable  to  such  and  the  same  claim  or  lien  for  freight, 
and  also  to  all  other  claims  or  liens  whatsoever  in  favour  of  the  owner 
or  master  of  such  vessel,  or  of  any  other  person  interested  in  such 
goods  or  in  the  freight  of  the  same,  or  entitled  to  or  claiming  the 
benefit  of  any  other  claim  or  lien  thereon,  as  such  goods  were  liable  to 
whibt  the  same  were  on  board  such  vessel  and  before  the  warehousing 
thereof. 
Notice  may  be  CXCIY .  And  if  notice  in  writing  to  detain  such  goods  shall  be 

^ud  to  ^  given  to  the  Board  by  such  owner,  or  master,  or  other  person  in- 
detain  goods  terested  as  aforesaid,  the  Board  shall  detain  and  keep  such  goods  in 
Z^^^.  their  warehouses  until  such  claims  or  liens,  together  wifli  all  rates, 
fied,  or  deposit  rents,  and  charges  to  which  the  same  shall  have  become  subject  or 
P  liable,  shall  be  paid,  or  until  such  rates,  rents,  and  charges  shall  be 

paid,  and  a  deposit  equal  in  amount  to  the  demand  made  by  the  owner 
or  master  of  the  vessel,  or  other  person  interested  as  aforesaid,  for  or 
on  account  of  any  such  claim  or  Uen  as  aforesaid,  shall  have  been 
made  by  the  owner  of  such  goods,  which  deposit  the  Board  shall 
receive  and  hold  in  trust  until  the  amount  due  in  respect  of  such  claim 
or  lien  shall  have  been  tendered  or  satisfied ;  when,  upon  proof  thereof 
being  given  to  the  Board,  and  payment  made  to  them  of  aU  rates, 
rents,  and  charges,  if  any,  due  upon  such  goods,  such  deposit  shall  be 
returned  upon  demand  to  the  person  by  whom  the  same  was  made,  or 
to  his  executors,  administrators,  or  assigns. 
Deposit  to  be  CXCY.  Nevertheless  such  deposit  shall  be  considered  as  made  in 

made Spav^  payment  of  the  claim  or  lien  in  respect  of  which  such  deposit  shall 
mentofdaim.  have  been  made;  and  the  Board,  on  the  expiration  of  fifteen  days 
next  after  any  such  deposit  shall  have  been  made,  and  in  case  notice 
in  writing  to  retain  the  amount  of  such  deposit  shall  not  in  the  mean- 
time have  been  given  to  the  Board  by  some  person  claiming  to  be 
entitled  to  such  goods,  shall  (out  of  so  much  of  the  said  deposit  as 
shall  remain  after  deducting  and  retaining  the  rates,  rents,  and 
charges,  if  any  then  due  to  the  Board  on  the  goods  in  respect  of 
which  such  deposit  shall  have  been  made,  and  all  other  expenses,  if 
any,  incurred  by  the  Board  in  resp^t  thereof)  pay  to  the  master  or 
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owner  of  the  vessel  from  which  such  goods  shall  have  been  ware- 
housed, or  other  person  entitled  to  or  interested  in  such  claim  or  lien, 
the  amount  of  his  claim  or  lien;  and  the  payment  so  made  by  the 
Board  shall  release  and  discharge  them  from  all  claims  and  demands 
whatsoeyer  in  respect  of  so  much  of  such  deposit  as  they  shall  have 
paid  to  such  master,  owner,  or  other  person  interested  as  aforesaid. 

CXUYl.  But  such  notice  to  the  Board  to  retain  the  amount  of  any  Notice  to  have 
such  deposit  as  aforesaid  shaU  not  continue  to  operate  or  have  effect  ^jJJ!^  ^yg 
for  a  longer  period  than  thirty  days  from  the  service  thereof,  unless  only,  unless 
some  action,  suit,  or  other  proceeding  at  law  or  in  equity  for  determining  ^rouriit 
the  title  or  liability  to  the  claim  or  lien  in  respect  of  which  such  deposit 
shaU  have  been  made,  or  the  right  to,  or  the  ownership  of,  such  deposit, 
shall  in  the  meantime  be  actually  commenced,  and  notice  in  writing 
thereof  served  on  the  Board  or  their  solicitor. 

CXCVII.  If  such  deposit  shall  not  be  made  within  ninety  days  next  Power  of  sale 
after  any  such  goods  shall  have  been  warehoused,  and  in  case  notice  to  not  made, 
detain  such  goods  shall  have  been  given  as  aforesaid,  the  Board  may 
sell  all  or  any  part  of  such  goods,  and  may,  out  of  the  proceeds  thereof, 
in  the  first  place,  pay  the  duties  (if  any)  payable  to  the  Commissioners 
of  Customs  or  Inland  Eevenue,  and  also  retain  and  pay  the  rates  and 
charges  payable  to  the  Board,  and  the  expenses  of  such  sale,  and  in  the 
next  place  may  pay  the  freight  and  other  claims  or  liens  to  which  such 
goods  may  be  liable,  rendering  the  overplus  (if  any)  to  the  person 
entitled  thereto,  on  demand. 

CXCVni.  No  such  sale  shall  be  made  by  the  Board  until  ten  The  power  of 
days'  previous  notice  in  writing  of  such  claim  or  lien  thereon  as  afore-  exercised  till 
said,  and  of  the  intention  to  sell  the  same  goods  for  satisfaction  thereof,  after  notice, 
shall  have  been  given  to  the  owner  thereof,  if  his  name  and  residence 
or  place  of  business  shall  appear  on  the  manifest  of  the  cargo,  or  shall 
have  been  entered  in  the  books  at  the  warehouse  in  which  such  goods 
shall  have  been  deposited,  by  sending  such  notice  in  a  registered  letter 
by  post  to  such  residence  or  place  of  business ;  and  if  such  owner  shall 
not  be  known,  then,  until  ten  days  after  such  notice  shall  have  been 
inserted  once  in  some  newspaper  published  in  London,  and  in  two 
newspapers  published  in  Liverpool,  and  also  posted  in  the  Exchange 
News-room  at  Liverpool,  if  so  permitted  by  the  proprietors  or  persons 
having  the  management  of  such  News-room ;  and  the  Board  shall  not 
sell  a  greater  portion  of  such  goods  than  shall,  in  their  judgment,  be 
sufficient  to  cover  the  amount  of  the  said  duties,  rents,  charges,  and 
expenses,  and  of  such  claim  or  lien  as  aforesaid. 

CXCIX.  Notice  to  detain  goods  for  payment  of  freight,  or  any  Notice  to 

other  claims  or  liens  to  which  such  croods  were  liable  whilst  on  board  detain  goods 

^  ,  must  be  given 

any  vessel,  and  before  the  warehousing  thereof,  shall  not  be  available  before  war- 
unless  the  same  shall  be  given  to  the  Board  before  the  issue  by  them  f^^^Ji®"®^ 
of  a  warrant  for  the  delivery  of  such  goods  as  next  hereinafter  men- 
tioned. 
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EESOLUTIONS  OF  THE  ENGLISH  ADJUSTERS'  ASSOCIATION. 

The  following  are  those  resolutioiis  of  the  ABSociation  of  Average 
Adjusters  of  Great  Britain  which,  up  to  the  present  time,  1887,  have 
been  passed,  and  in  the  following  year,  confirmed  by  a  vote  of  two-thirds 
of  the  members  present. 

Contributory  Value  of  Freight, 

That  freight  at  the  risk  of  the  shipowner  shall  contribute  to  general 
average  upon  its  gross  amount,  deducting  the  whole  of,  and  no  more 
than,  such  port  charges  as  the  shipowner  shall  incur  after  the  date  of  the 
general  average  act,  and  such  wages  of  the  crew  as  the  shipowner  shall 
become  liable  for  after  that  date. 

Deductions  from  Freight  at  Charterer's  Risk. 

That  freight  at  the  risk  of  the  charterer  shall  be  subject  to  no 
deduction  for  wages  and  port  charges,  except  in  the  case  of  charters  in 
which  the  wages  or  port  charges  are  payable  by  the  charterer,  in  which 
case  such  freight  shall  be  governed  by  the  same  rule  as  freight  at  the 
risk  of  the  shipowner. 

Forwarding  Charges  on  Advanced  Freight. 

That  in  case  of  wreck,  the  cargo  being  forwarded  to  its  destination, 
the  charterer,  who  has  paid  a  lump  sum  on  account  of  freight,  which  is 
not  to  be  returned  in  the  event  of  the  vessel  being  lost,  shall  not  be  liable 
for  any  portion  of  the  forwarding  freight  and  charges,  when  the  same 
are  less  than  the  balance  of  freight  payable  to  the  shipowner  at  the  port 
of  destination  under  the  Original  charter-party. 

Basis  of  Contribution  to  General  Average. 

When  property  saved  by  a  general  average  act  is  injured  or  destroyed 
by  subsequent  accident,  the  contributing  value  of  that  property  to  a 
general  average  which  is  less  than  the  total  contributing  value,  shall, 
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when  it  does  not  reach  the  port  of  destination,  be  its  actual  net  proceeds ; 
when  it  does  it  shall  be  its  actual  net  value  at  the  port  of  destination 
on  its  delivery  there;  and  in  all  cases  any  values  allowed  in  general 
average  shall  be  added  to  and  form  part  of  the  contributing  value  as 
above. 

The  above  rule  shall  not  apply  to  adjustments  made  before  the 
adventure  has  terminated. 

Damage  by  Water  used  to  Extinguish  Fire. 

That  damage  done  by  water  poured  down  a  ship's  hold  to  extinguish 
a  fire,  be  treated  as  general  average. 

Underwriters'  Liability  in  respect  of  Jettison. 

That  the  direct  liability  of  an  underwriter  on  goods  for  the  value  of 
goods  insured  by  him  which  have  been  jettisoned  or  sacrificed  for  the 
common  safety,  or  of  an  underwriter  on  ship  for  ship's  materials  sacrificed 
for  the  common  safety,  be  treated  as  particular  average. 

Statement  of  Particular  Average  on  Ships. 

That  claims  for  particular  average  on  ships  shall  not  be  stated  imless 
the  policies  or  copies  of  policies  of  insurance,  for  claiming  on  which  the 
statement  is  required,  be  produced  to  the  adjusters. 

That  such  statements  shall  give  the  names  of  the  underwriting  firms 
and  companies  interested,  and  the  amounts  payable  on  the  respective 
policies  produced. 

Damage  caused  by  Water  thrown  upon  Burning  Goods. 

That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is  on 
fire,  affected  by  water  voluntarily  u^ed  to  extinguish  such  fire,  shall  not  be 
the  subject  of  general  average  if  the  packages  so  affected  be  themselves 
on  fire  at  the  time  the  water  was  thrown  upon  them. 

Adjustments  " For  the  Consideration  of  Underwriters" 

That  no  adjustment  ''For  consideration  of  the  underwriters"  shall 
be  made,  unless  it  contain  a  statement  of  the  reasons  of  the  average 
adjuster  for  making  such  adjustment. 

Coals  and  Stores  used  in  Repair  of  Damage  to  the  Hull, 

That  the  cost  of  replacing  coals  and  engine-room  stores  consumed 
either  in  the  repair  of  damage  to  a  steamer,  in  working  the  engines  or 
winches  to  assist  in  the  repairs  of  damage,  or  in  moving  her  to  a  place 
of  repair  within  the  Hmits  of  the  port  where  she  is  lying,  shall  be  charged 
to  the  underwriters  on  ship  as  particular  average. 
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Towage  from  a  Port  of  Refuge. 

That  if  a  sliip  be  in  a  port  of  refuge  at  which  it  is  practicable  to 
repair  her,  and  if,  in  order  to  save  expense,  she  be  towed  thence  to  some 
other  port ;  then  the  extra  cost  of  such  towage  shall  be  divided  in  pro- 
portion to  the  saying  of  expense  thereby  occasioned  to  the  several  parties 
to  the  adventure. 

Cargo  forwarded  from  a  Port  of  Refuge, 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable  to 
repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo,  but,  in  order 
to  save  expense,  the  cargo,  or  a  portion  of  it,  be  transhipped  by  another 
vessel,  or  otherwise  forwarded ;  then  the  cost  of  such  transhipment  (up 
to  the  amount  of  expense  saved)  shall  be  divided  in  proportion  to  the 
saving  of  expense  thereby  occasioned  to  the  several  parties  to  the 
adventure. 

Interpretation  of  the  Rule  respecting  Substituted  Expenses, 

That  for  the  purpose  of  avoiding  any  misinterpretation  of  the  reso- 
lution relating  to  the  apportionment  of  substituted  expenses,  it  is  declared 
that  the  saving  of  expense  therein  mentioned  is  limited  to  a  saving  or 
reduction  of  the  actual  outlay,  including  the  crew's  wages  and  provisions, 
if  any,  which  would  have  been  incurred  at  the  port  of  refuge,  if  the 
vessel  had  been  repaired  there,  and  does  not  include  supposed  losses  or 
expenses,  such  as  interest,  loss  of  market,  demurrage,  or  assumed  damage 
by  discharging. 

The  "  Customs  of  Lloyd's:' 

That  the  '*  Customs  of  Lloyd's,"  after  having  been  sanctioned  by  a 
two-thirds  vote  of  the  Association,  shall  be  deemed  to  have  the  same  force 
as  a  rule  of  the  Association. 

N.B. — ^The  following  resolution  was  duly  passed  in  May,  1879  : — 

'^  That  the  '  Customs  of  Lloyd's/  as  collected  by  this  Association,  be 
now  confirmed." 

Duty  of  Adjusters  in  respect  of  Cost  of  Repairs, 

That  in  adjusting  particular  average  on  ship  or  general  average 
which  includes  repairs,  it  is  the  duty  of  the  adjuster  to  satisfy  himself 
that  such  reasonable  and  usual  precautions  have  been  taken  to  keep 
down  the  cost  of  repairs  as  a  prudent  shipowner  would  have  taken  if 
uninsured. 

Agency  Fees  chargeable  to  Shipowners, 

That  neither  interest  nor  commission  (excepting  bank  commission), 
nor  any  other  charge  by  way  of  agency  or  remuneration  for  trouble,  is 
allowed  to  the  shipowner  in  general  average  or  particular  average  on 
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ship,  or  as  a  special  charge  in  respect  of  payments  made  or  services  ren* 
dered  at  the  port  at  which  the  managing  owner  for  the  time  being  resides ; 
excepting  that  a  commission  or  agency  fee  is  allowable  in  respect  of  pay- 
ments made  or  services  rendered  on  behalf  of  cargo,  when  such  payments 
or  services  are  not  involved  in  the  contract  of  affreightment. 

Claims  for  Damage  to  Ship^s  Machinery. 

That  no  claim  for  damage  to  ship's  machinery  shall  be  admitted  into 
an  adjustment  unless  a  survey  have  been  held  upon  such  machinery  by 
competent  and  disinterested  engineers  as  soon  as  practicable  after  the 
occurrence  of  the  casualty  giving  rise  to  the  claim ;  a  certificate  of  such 
survey,  reporting  as  to  the  nature  and  cause  of  the  damage,  to  be  fur- 
nished to  the  adjuster:  or  unless  clear  proof  be  given  to  the  adjuster 
that  the  holding  of  such  survey  or  the  obtaining  of  such  certificate  is 
impracticable,  which  proof  is  to  be  set  forth  on  the  face  of  the  adjust- 
ment. 

Under-insured  Interest  made  good  in  General  Average. 

That  an  underwriter  who  has  paid  for  loss  by  jettison  of  the  thing 
insured  is  entitled,  in  the  proportion  that  the  sum  insured  bears  to  the 
policy  value,  to  whatever  is  recovered  in  general  average  in  respect  to 
such  loss,  although  the  amount  so  recovered  may  exceed  the  amount  paid 
by  him. 

Damage  caused  to  Cargo  during  Forced  Discharge. 

That  whenever  the  cost  of  discharging  cargo  is  general  average,  all 
loss  or  damage  necessarily  arising  to  cargo  therefrom  shall  be  allowed  in 
general  average. 

Apportionment  of  Insured  Value  of  Goods. 

That  where  different  qualities  or  descriptions  of  cargo  are  valued  in 
the  policy  at  a  lump  sum,  such  sum  shall,  for  the  purpose  of  adjusting 
claims,  be  apportioned  on  the  invoice  values,  where  the  invoice  disting^uishes 
the  separate  values  of  the  said  different  qualities  or  descriptions ;  and  over 
the  net  arrived  sound  values  in  all  other  cases. 

Adjustment  of  Average  on  Goods  sold  in  Bond. 

That  in  consequence  of  the  facilities  generally  offered  to  bond  goods 
at  their  destination,  on  which  terms  they  are  often  sold,  the  term  ''  Gross 
Proceeds  "  shall,  for  the  purpose  of  adjustment,  be  taken  to  mean  the 
price  at  which  the  goods  are  sold  to  the  consumer,  after  payment  of  freight 
and  landing  charges,  but  exclusive  of  Customs  duty,  in  cases  where  it  is 
the  custom  of  the  port  to  sell  or  deal  with  the  goods  in  bond. 

Treatment  of  Costs  of  Extraordinary  Discharge. 

That  no  distinction  be  drawn  in  practice  between  discharging  cargo 
for  the  common  safety  of  ship  and  cargo,  and  discharging  it  for  the 
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piirpose  of  effecting  at  an  intermediate  port  or  ports  of  refuge  repairs 
necessary  for  the  prosecution  of  the  voyage. 

Treatment  of  Costs  of  Storage  and  Re-loading  at  Port  of  Refuge, 

That  when  the  cargo  is  discharged  for  the  purpose  of  repairing, 
re-conditioning,  or  diminishing  damage  to  ship  or  cargo  which  is  itself 
the  subject  of  general  average,  the  cost  of  storage  on  it  and  of  re- 
loading it  shall  be  treated  as  general  average,  equally  with  the  cost  of 
discharging  it. 

Treatment  of  Damage  to  Cargo  caused  hy  Discharge^  Storing,  and  Re-loading, 

That  damage  necessarily  done  to  cargo  by  discharging,  storing,  and 
re-loading  it,  be  treated  as  general  average  when,  and  only  when,  the  cost 
of  those  measures  respectively  is  so  treated. 


N.B. — ^The  following  Bules  are  Probationary,  sabjeot  to  confirmation  at  the  General 

Meeting  in  1888. 

Deductions  from  Cost  of  Repairs  to  Iron  Vessels  in  adjusting  General 

Average. 

That  in  adjusting  claims  for  general  average,  repairs  to  iron  vessels 
shall  be  subject  to  the  following  deductions  in  respect  of  ^'new  for 
old,"  viz. : — 

From  Date  of  Original  Register, 

Up  to  (      All  repairs  to  be  allowed  in  full,  except  painting  or 

1  year  old      \  coating    of    bottom,   horn    which   one-third  is  to  be 
(A).  \  deducted. 

One-third  to  be  deducted  off  repairs  to  and  renewal  of 
boilers  and  their  mountings,  woodwork  of  hull,  masts 
and  spars,  furniture,  upholstery,  crockery,  metal,  and 
glassware  ;  also  sails,  rigging,  ropes,  sheets,  and  hawsers 
(other  than  wire  and  chain),  awnings,  covers,  and  painting. 

One-sixth  to  be  deducted  off  wire  rigging,  ropes,  and 
hawsers,  chain  cables  and  sheets,  donkey  engines,  steam 
wincheS;  steam  cranes  and  connexions ;  other  repairs  in 
full. 

Between        t      Deductions  as  above  under  Clause  B  except  that  one- 
3  and  6  years    |  sixth  be  deducted  off  ironwork  of  masts  and  spars,  and 
(0).  \  machinery  other  than  boilers. 

Deductions  as  above  under  Clause  C,  except  that  one- 
third  be  deducted  off  ironwork  of  masts  and  spars,  re- 
pairs to  and  renewal  of  all  machinery  and  all  hawsers, 
ropes,  sheets,  and  rigging ;  one-sixth  to  be  deducted  off 
,  chains  and  cables. 


Between 

1  and  3  years 

(B). 


Between 
6  and  10  years  < 
(D). 
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After 

10  yean 

(E). 


Generally 
(F). 


One-third  to  be  deducted  off  all  repairs  and  renewals, 
except  ironwork  of  hull  and  cementing.  Anchors  to  be 
allowed  in  full. 

One-sixth  to  be  deducted  off  chain  cables. 

The  deductions  (except  as  to  provisions  and  stores, 
machinery  and  boilers)  to  be  regulated  by  the  age  of 
the  vessel,  and  not  the  age  of  the  particular  part  of  her 
to  which  they  apply.  No  painting  bottom  to  be  allowed 
if  the  bottom  has  not  been  painted  within  six  months 
previous  to  the  date  of  accident.  No  deduction  to  be 
made  in  respect  of  old  material  which  is  repaired  with- 
out being  replaced  by  new,  and  provisions  and  stores 
which  have  not  been  in  use. 


Duty  of  Adjusteri  in  adjusting  General  Average  apparently  resulting  from 

Fault  of  Shipowner, 

That  whenever  it  shall  appear  to  an  adjuster,  either  on  the  documents 
which  form  the  basis  of  the  claim,  or  on  evidence  taken  by  or  laid  before 
him  in  the  course  of  adjustment,  that  the  damage  or  loss  which  forms  the 
efficient  cause  {causa  causans)  of  an  alleged  general  average,  has  resulted 
from  fault  or  neglect  of  the  shipowner,  master  or  crew,  or  any  person  for 
whose  act  either  the  shipowner  or  claimant  is  responsible,  he  shall  not, 
whether  he  be  arbitrator  under  an  average  agreement  or  not,  draw  up  an 
adjustment  of  general  average  without  inserting  a  memorandum  calling 
attention  to  this  circumstance. 
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Abusing  of  spars,  hawsers,  and  the  like,  how  treated,  113,  115. 

Adjustment, 

rule  BO  to  adjust  as  to  make  it  immaterial  whose  property  is  taken  in 

the  first  instance,  38. 
of  general  average,  place  of.    See  Place  of  AdJustmenL 
effect  of  subsequent  accident  upon,  259. 
mode  of  stating  losses  of  cargo,  291. 
in  case  of  arrival,  market  value  at  that  time,  292. 
how,  if  cargo  sold  **  afloat "  or  "  to  arrive,"  292. 
in  case  jettisoned  goods  are  damaged,  293. 
effect  of  subsequent  accident,  293. 
in  case  voyage  is  broken  up,  294. 
mode  of  stating  losses  of  freight,  293,  295. 
mode  of  stating  losses  of  ship,  297. 
deduction  of  one-third,  rules  as  to,  297. 
no  deduction  on  first  voyage,  299. 
proposed  rules  of  Average  Adjusters'  Association,  301. 
rule  when  ship  is  not  repaired,  303. 

Admiralty 

Court,  basis  of  payment  of  salvage,  as  settled  by,  154. 
jurisdiction  in  cases  of  general  average,  344. 

Advance  Freight.    See  Contributing  Interests  and  Valaea, 

Affreightment,  contract  of,  how  affected  by  condemnation  of  ship,  235. 

American  Decisions  as  to  voluntary  stranding,  126. 

Anchor, 

cut  away  when  previously  washed  off  bows,  110. 
how  treated,  when  cut  away  because  foul,  111. 

when  run  out  too  far  to  be  hove  in,  111. 
lost  by  suddenly  letting  go,  to  avoid  a  danger,  114. 
not  subject  to  deduction  of  one- third,  297. 

A  TWOOD  V.  Bellas,    See  Port  of  Ee/uge, 
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AVBRAGE, 

early  infiiance  (a.d.  1341)  of  use  of  the  word,  9. 
theories  as  to  the  origin  of  the  word,  11. 
(general)  definition  of,  21. 

whether  founded  on  natural  right  or  contract,  24. 
See  Sacrifice, 

AvERAaE  Adjusters*  Associatiok, 
rules  of,  as  to  port  of  refuge,  21d. 

substituted  expenses,  233. 
thirds,  301. 

Ayeraoe  Agreements,  law  as  to,  336. 

Bilbao,  Ordinance  of,  17. 

Boats,  damaged  in  canning  out  hedges  to  heaye  stranded  ship  afloat,  116. 

Bottomry.    See  FundSy  Cost  of  raising. 

Breaking  up  op  Voyage.    See  Voyage, 

BusTON  V.  Ekglisjt,  effect  of,  on  law  of  deckload  jettison,  58. 

Cable,  cut  for  common  safety,  when  allowable  as  general  average,  92. 

Cargo, 

damage  to.    See  Damage, 

for  two  ports  of  destination,  what  is  proper  place  of  adjustment,  271. 

losses  of,  mode  of  adjusting  claims.    See  Adjustment. 

Catalonia,  Ordinance  of,  a.d.  1340 . .  9. 

Causa  Causass,  in  what  sense  to  be  looked  to,  for  questions  of  general 
average,  29. 

Cause  op  Danger,  old  theory  on  this  subject,  64. 

Chains, 

slipped  because  twisted,  how  treated.  111. 

slipped  ends  of  parted  chains,  how  treated,  111. 

parted  by  suddenly  letting  go  anchor,  114. 

subject  to  deduction  of  one-sixth,  instead  of  one-third,  297. 

Charter-Party.     See  Contributing  Interests  and  Values, 

Collision, 

from  fault  of  one's  own  ship,  gives  no  claim  for  general  average,  33. 
a/iYer,  if  from  fault  of  other  ship,  33. 
mixed  cases,  fault  and  sea  peril,  34. 

Complex  Salvage  Operations,  how  treated  in  cases  of  wreck.   See  Salvage, 

157. 
Condemnation, 

of  ship,  when  justifiable  because  of  costliness  of  repairing,  234. 

how  this  state  of  things  affects  the  contract  of  affreightment,  235. 

by  English  law,  no  freight  pro  ratd,  236. 

for  foreign  ships,  may  depend  on  law  of  flag,  237. 

Lloyd  V.  Ouihert,  238. 
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Consequences, 

of  sacrifice,  hov  far  to  be  treated  as  general  average,  35. 

principle  as  to,  laid  down  by  Brett,  M.  R.,  in  case  of  The  Notting  Hill,  36. 

TJlrich's  summary  of  the  principle,  37. 

occasionally  necessary  to  group  together  several  operations  as  one,  37. 

Consignee,  not  owner,  not  liable  as  such  for  general  average,  328. 

CONTRIBUTINO  INTERESTS  AND  VALUES, 

general  principle,  gain  as  compared  with  total  loss,  304. 
ship,  how  to  determine  actual  value  of,  305. 

what  deductions  to  be  made,  306. 
cargo,  rules  for  fixing  its  value,  307. 

how,  if  average  adjusted  at  port  of  loading,  307. 
freight,  rules  for,  308. 

advance-freight,  must  be  treated  as  enhanced  value  of  cargo,  308. 
cargo  belonging  to  shipowner,  to  be  treated  as  including  freight,  309. 
chartered  freight,  difficulties  as  to,  309. 
when  does  interest  in  freight  commence,  313. 
of  speculative  charters,  316. 
of  charters  which  make  the  charterer  the  temporary  owner  of  the  ship, 

317. 
effect  of  advances  under  a  charter-party,  319. 

what  advances  in  charter  are  absolute,  or  not  liable  to  be  refunded,  320. 
deductions  from  freight,  what  wages  and  port-charges  should  be  de- 
ducted, 322. 
other  kinds  of  contributing  values,  324. 

lives  of  crew  and  passengers,  not  liable,  325. 
nor  crew's  wages,  325. 

unconsumed  provisions,  if  worth  computing,  are  liable,  325. 

CONTBIBUTORY  VALUES, 

property  sacrificed  must  always  come  in,  together  with  that  saved,  as 

contributor,  38. 
for  salvage,  154,  260. 

Cost  of  Eaisinq  Funds.    See  Funds. 

County  Court,  jurisdiction  in  cases  of  general  average,  349. 

Covington  v.  Roberts,  its  effect  on  our  practice,  93. 

Crew,  wages  of.    See  Wagi%, 

Crooks  Y.  Allan,  333. 

Custom  of  Trade,  as  to  carrying  deckloads,  how  to  be  understood  {Dixon  v. 

Royal  Exchange),  60. 
Customs  of  Lloyd's, 

origin  of  the  term,  17. 

effect  of  clause  in  bill  of  lading  to  adjust  according  to,  71. 

Damage 

to  cargo,  by  discharging  it,  in  what  cases  general  average,  83. 
from  voluntary  stranding,  85. 
from  cutting  away  a  mast,  85. 
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Damaob— eon^tntced. 

to  ahip  by  discharging  cargo  under  extraordinary  circumstances,   how- 
treated,  114. 
by  strain  of  heaving  her  afloat,  116. 
done  by  steamer  in  coming  alongside  to  render  salvage  service, 

how  treated,  119. 
by  using  engines  to  force  ship  off  shore,  119. 

Dahme  (Flanders),  judgments  of,  9. 

Danobb 

must  not  be  from  fault  of  claimant,  28. 

nor  from  imseaworthiness,  31. 

nor  from  collision  resulting  from  fault  of  master  or  crow,  33. 
a  necessary  condition  of  general  average,  39. 
how  far  the  quantum  of  danger  has  been  defined,  39. 
whether  it  is  advisable  to  define  it  further,  39. 

previous  attempts  to  do  so  criticised,  40. 

Deck,  jettison  of  ship's  stores  from,  when  not  general  average,  92. 

Deck-houses,  whether  proper  to  carry  cargo  in  them,  63. 

Degkload, 

jettison  of,  not  the  subject  of  general  average,  except  where  there  is  a 

custom  of  trade  so  to  carry,  62. 
how,  if  not  possible  to  carry  except  on  deck,  63. 

Definition  of  General  Average, 
first,  by  Lord  Stowell,  18. 
by  Lawrence,  J.,  21. 
variations  in,  22. 

Derelict,  of  the  forfeiture  of  freight  which  follows  it,  and  its  effect  upon 
adjustment,  178. 

DiSBTTRSEMENTS.    Is  it  nccessary  that  they  should  be  extraordinary,  not 
merely  in  degree,  but  in  kind  P  42. 

Discharging  Cargo,  cost  of,  how  treated.    See  Port  of  Re/age. 

Docking  in  gale,  damage  to  ship  by,  how  treated,  114. 

Enemy,  damage  by  resisting,  not  general  average,  96. 

Engines  used  in  order  to  force  the  steamer  off  shore,  119. 

England  alone  in  Europe  in  having  no  code  of  sea  law,  17. 

Entire  Operation,  what  constitutes,  158. 

Expenditure, 

to  constitute  general  average,  must  be  extraordinary,  147. 
meaning  of  this  term,  148. 

Fault,  a  bar  to  general  average  resulting  from,  34. 

Fighting,  damage  by,  not  in  this  country  treated  as  general  average,  96. 
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FiBE, 

damage  to  cargo  in  quenching,  is  general  ayerage,  68 — 78. 

except  as  to  packages  actually  on  fire,  71,  78. 
so  likewise  damage  by  scuttling,  or  voluntary  stranding,  for  the  like 

purpose,  69. 
this  doctrine  confirmed  in  Court  of  Appeal,  75. 

Flandebs,  law  of,  9. 

Fletohsby,  Alexander,  252. 

FoBBOASTLE,  cargo  jettisoned  from,  how  treated,  63. 

FoBEiGN  Ships,  bottomry  on,  determined  by  law  of  flag,  285. 

Fbeioht, 

loss  of,  ordinarily  follows  sacrifice  of  cargo,  and  is  treated  in  the  same 
way,  86. 
exceptional  cases :  Fletcher  y.  Aleocander^  87. 

Pirie  v.  Middle  Dock  Co,,  88. 
loss  of,  which  may  follow,  when  ship  derelict,  178. 
adyanoe  of,  how  this  affects  treatment  of  port  of  refuge  expenses.    See 

Port  of  Refuge, 
yalue  of.    See  Contributing  Interests  and  Values, 

Fuel,  the  burning  of  cargo  or  ship's  materials  to  serye  as,  for  a  steamer's 
engines,  or  donkey  engines,  to  ayert  a  danger,  law  as  to,  79. 

Funds, 

cost  of  raising,  how  treated,  277. 

original  method,  when  owners  of  cargo  were  on  board,  277. 

sale  of  cargo  to  raise  funds,  how  treated,  279. 

when  sold  at  a  profit,  279. 

and  the  ship  is  afterwards  lost  on  the  yoyage,  281. 
how,  as  to  the  right  to  freight  in  such  case,  281. 
bottomry  loans  on  cargo,  284. 
by  English  law,  must  first  inform  cargo-owner,  284. 
but  foreign  ships,  being  goyemed  by  law  of  flag,  are  not  always  subject 
to  this  rule,  285. 

Genoa,  Statute  of,  a.d.  1341,  using  the  word  *'  ayerage,"  9. 
Genebal  Ayebage.    See  Average, 
Guidon  de  la  Meb,  account  of,  15. 

Hahbubg,  Ordinance  of,  1731 . .  16. 

Hanseatio  League, 
regulations  of,  8. 
their  rules  against  oyerloading,  8. 

Hawbebs, 

cut  for  common  safety,  when  not  allowable  as  general  ayerage,  93. 

used  for  jury-rig,  113. 

parted  while  being  used  for  chains,  114. 

h.  Y  T 
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Hill  t.  Wilson,  264. 

HuLK-HmB,  at  port  of  refuge,  how  treated,  229. 

Italian  origin  of  much  mercantile  law  in  England,  13. 

Jettison, 

for  common  safety,  to  be  replaced  by  common  contribution : 

Moimii  Ckue^  47. 
Qratiivdine  (Lord  Stowell),  48. 
though  made  by  captors  {Price  y.  N6ble\  49. 
but  not  if  grossly  or  ignorantly  made,  50. 
nor  if  made  merely  to  prevent  specie  falling  into 
enemy's  hands,  50. 
from  deck-load,  rules  as  to,  51. 

resulting  from  fault  of  cargo  (e.  ^.,  heated  hemp),  how  treated,  64. 
damage  incidental  to,  is  general  average,  67. 

e,  g,f  damage  by  water  let  in  through  opening  of  hatches,  67. 
of  ship's  stores,  is  general  average,  82. 
exception,  stores  improperly  carried  on  deck,  82. 

Job  v.  Langton,  162.. 

Johnson  v.  Chapman,  effect  of,  on  theories  concerning  ttate  of  wreck,  65. 

JXTRT-BIG,  general  rules  as  to,  112. 

Kkmpy*  Hallidat^  161. 
EoNiosBEBO,  Ordinance  of  1730 . .  16, 

Leb  v.  Southebn  Insurance  Co.,  226. 

Lien, 

of  shipowner  on  cargo  for  claims  of  general  average,  327. 

also  for  claims  on  cargo  for  particular  charges,  327. 

safeguards  against  abuse  of  this  power,  328. 

mere  consignee,  as  such,  not  liable  for  general  average,  328. 

shipowner  must,  at  common  law,  exert  lien  at  his  own  expense,  329. 

statutory  extension  of  this  right,  329. 

duty  of  shipowner  to  exert  this  power  for  the  benefit  of  the  cargo-owners, 

331. 
Liverpool  Local  Act  (Mersey  Docks  Consolidation  Act),  331. 
Croohi  V.  Allan,  as  bearing  on  this  question,  333. 
average  agreements,  law  as  to,  336. 
difference  in  practice  between  London  and  Liveipool,  337. 
HiUh  V.  Lamport,  338. 

Admiralty  jurisdiction  in  cases  of  general  average,  344. 
County  Court  jurisdiction  as  extensive  as  that  of  the  Admiralty,  349. 

Life  Salvage,  when  treated  as  general  average,  156. 
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LiOHTEBS,  hire  of,  at  port  of  refuge,  how  treated,  229. 

LiyEBFOOL  LooAL  AcT  for  extension  of  right  of  lien,  331. 

Lloyd's,  customs  of,  origin  of  the  term,  17. 

LoMBAfiB  Street,  tradition  referring  to,  17. 

Loss  OF  Cabgo, 

by  being  given  in  kind  for  salvage,  how  treated,  86. 

by  being  sold  to  pay  general  average  expenses,  how  treated,  86. 

sold  and  replaced  by  other  cargo,  to  save  expenses,  how  treated,  230, 

Louis  XIY.,  Ordonnance  of,  16. 

Market  price  of  cargo,  when  and  where  to  be  taken.    See  Adjustment 

"htABTy  cutting  away  of,  damage  to  cargo  by,  85. 

Master  of  ship,  his  authority  to  make  contracts  for  salvage,  150. 

Masts  sacrificed  to  prevent  being  run  down,  by  larger  vessel  riding  at 
anchor,  109. 

Metal  rubbed  oif  by  spars  cut  away,  when  ship  must  in  any  case  be  re* 
metalled,  110. 

Mixed  Oases, 

of  fault  and  sea  peril,  effect  of,  34. 

of  putting  into  port  to  repair  damage  partly  the  result  of  sacrifice,  and 
partly  of  accident,  219. 

Mizenmast  cut  away  to  clear  wreck  of  mainmast  already  carried  away,  how 
treated,  108. 

MoRAN  V.  Jones,  164. 

MOUSE'S  Case,  47. 

Oleron,  Bolls  of, 
their  origin,  4. 

written  into  Black  Book  of  our  Admiralty,  5. 
stat.  of  Henry  lY.  concerning  them,  5. 
clause  concerning  jettison,  6. 

cutting  away  mast,  7. 

contributing  values,  7. 

One  Operation,  what  constitutes,  158. 

Oke-third,  new  for  old,  rules  as  to,  297. 

Ordinance 

of  Rotterdam  (a.d.  1721),  its  definition  of  general  average,  16. 
of  Stockholm  (a.d.  1750),  its  definition  of  general  average,  16. 
of  Eonigsberg  (a.d.  1730),  its  definition  of  general  average,  16. 
of  Hamburg  (a.d.  1731),  its  definition  of  general  average,  16. 
of  Bilbao,  its  definition  of  general  average,  17. 

yy2 
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Ordonnance  of  Louis  XIY.  (a.d.  1681),  its  definition  of  general  average,  16. 

OwNEB  of  ship,  his  authority  to  make  contracts  for  salyage  affecting  cargo, 
150. 


PABTIGfULAB  ChARQES, 

shipowner's  lien  for,  327. 

Pabtidas,  The  (a.d.  1266),  account  of,  11. 

Pisa,  ancient  Code  of  (a.d.  1160),  11. 

Place  of  Adjustment, 

when  voyage  completed,  249. 

Simmonds  v.  WhiU,  249. 

when  voyage  broken  up,  251. 

Fletcher  v.  Alexander,  252. 

what  justifies  breaking  up  a  voyage,  253. 

urn  V.  Wihon,  254. 

treatment  of  various  cases  of  transhipment,  256. 

in  the  case  of  ship  with  cargo  for  two  or  more  ports,  271. 

Poop,  cargo  jettisoned  from,  how  treated,  63* 

PoBT  OF  Befuoe, 

temporary  repairs  at,  how  treated,  115. 

costs  of  putting  into,  how  treated  in  most  countries,  except  Great 

Britain,  184. 
former  practice  in  this  country,  184. 
case  of  Atrvood  v.  Sellar,  in  Queen's  Bench  Division,  187. 

in  Court  of  Appeal,  192. 
Svendsen  v.  Wallace,  trial  before  Lopes,  J.,  as  to  proof  of  custom,  198. 
appeal  on  this  point,  198. 
as  to  the  question  of  principle  in  Divisional  Court,  199. 

in  Court  of  Appeal,  Brett,  M.  B.,  200. 

Bowen,  L.  J.,  204. 
Baggallay,  L.  J., 
209. 
in  House  of  Lords,  209. 
conclusion  from  these  judgments,  as  formulated  by  the  Average  Ad- 
justers' Association,  215. 
criticism  of  the  theoretical  diffictilty,  216. 

treatment  of  mixed  cases,  i.e.,  cases  where  the  damage,  to  repair  which 
the  ship  goes  into  port,  is  partiy  the  result  of  sacrifice,  and  partly  of 
accident,  219. 
what  is  to  be  treated  as  place  of  safety,  220. 
cost  of  pumping  ship  at  port  of  refuge,  222. 

discharging  cargo  there,  on  nccount  of  damage  to  cargo,  223. 
reloading  cargo,  how  treated  when  freight  has  been  paid  in  advance,  224. 
cases  in  which  the  cost  of  reloading  is  in  practice  treated  as  general 
average,  225. 
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P&ES8  OF  Canvas, 

damage  by,  not  general  average  {Covington  v.  Roberta) ^  93. 
unless  where  sliip  on  shore,  95. 

PuMPiNO  Ship, 

at  port  of  refuge,  how  treated.    See  Port  of  Refuge, 
extra  hands  for,  hired  by  way  of  substitution,  232. 


Befuqe,  port  of.    See  Port  of  Refuge. 

EsLOADlNa  Cabqo,  cost  of,  how  treated.    See  Port  of  Refuge, 

Ehodian  Law,  maxim  of,  1. 
incorporated  in  the  Digest,  2. 
retained  in  the  practice  of  seamen,  4. 

Eioamo,  cut  away  to  clear  ships  in  collision,  109. 

BoCKETS  or  blue  lights  burnt  as  signals  of  distress,  not  general  average,  113. 

EoTTSBBAM,  Ordinance  of,  1721 ...  16. 


Saobifioe, 

a  necessary  condition  of  every  general  average,  22. 

must  be  properly  made,  24,  28. 

of  that  which,  by  reason  of  a  previous  accident,  had  already  become  of 
no  value,  97  et  seq.    See  Wreck,  State  of, 

of  topmast,  by  cutting  away  cracked  lower  mast,  108. 

of  mizenmast  attached  by  ropes  to  mainmast  carried  away,  108. 

of  masts  cut  away  to  prevent  a  schooner  being  simk  by  large  vessel  at 
anchor,  109. 

of  rigging  of  two  vessels  in  collision,  109. 

of  an  anchor  washed  off  the  bows,  but  held  by  the  chain,  110. 

of  metal  rubbed  away  by  spars,  when  ship  must  in  any  case  be  re- 
metalled,  110. 

of  foul  anchors,  how  treated,  111. 

of  chains  twisted,  111. 

of  an  anchor  run  out  too  far  to  be  hove  in.  111. 

of  slipped  ends  of  parted  chains,  111. 

merged  in  subsequent  losses,  cases  of,  117. 

Sackifioes,  mode  of  adjusting  losses.    See  Adjustment. 

Sapbtt,  what  is  to  be  considered  a  place  of,  220. 
Sail  cut  away  to  save  a  mast,  how  treated,  120. 

Sale, 

of  cargo  to  pay  expenses,  loss  by,  how  treated,  86. 
of  cargo  to  ndse  funds.    See  Funds,  Coat  of  raising. 
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Salyaob, 

I0B8  of  cargo  from  being  given  for,  how  treated,  86. 

general  roles  as  to,  149. 

master's  authority  to  make  contracts  for,  150. 

owner^s  authority  to  make  contracts  for,  150. 

salyors'  right  to  act  as  yolunteers,  151. 

requisites  of,  151. 

danger  need  not  be  imminent,  151. 

transhipment  of  cargo  treated  as,  152. 

distinction  between  ordinary  towage  and,  152. 

effect  of  change  of  weather  while  towing,  153. 

basis  of  payment  for,  153. 

contributory  values  for  salvage,  154. 

unsuccessful  attempts  at,  how  treated,  154. 

services  of  a  like  nature  to,  155. 

of  Ufe,  treated  as  general  average,  156. 

complex  salvage  operations,  rules  for  treating,  157. 

what  constitutes  one  entire  operation,  158. 

cases  on  this  point:  Kemp  v.  Halliday,  161. 

Job  V.  Langiont  162, 

Maran  v.  Joneiy  164. 

Wdlthew  V.  Mavrofant,  167. 
conclusion,  171. 

expenses  of  moving  from  place  of  wreck  to  market,  or  port  of  shipment, 

175. 

expenses  of  loading  the  cargo  after  wreck,  178. 

Salvikq  Steamer,  damage  to  ship  by,  how  treated,  119. 

8hif, 

whether  the  shipowner  is  in  all  cases  bound  to  repair  her,  234. 

mode  of  stating  claims  on,  297. 

value  to  contribute.    See  ConMltUing  IntereiU  and  FaZuef. 

Shipowkeb  boimd  to  exert  lien  for  protection  of  cargo-owners*  daims  for 
general  averages,  331. 

Signals  of  Distress  burnt  for  their  proper  purpose  not  general  average, 
113. 

SiMONDS  V.  White,  249. 

Spare  Spars,  cut  away  for  jury  rig,  how  treated,  113. 

State  of  Wreck.    See  Wrtck,  State  of, 

Statttte, 

of  William  I.,  concerning  jettison,  17. 

of  Elizabeth,  concerning  marine  insurance,  17. 

Statutory  extension  of  right  of  lien,  329. 
Stockholm,  Ordinance  of,  1750 ...  16. 
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Stranded  Ship,  damage  by  strain  of  heaving  off,  116. 

Stbandino,  voluntary,  damage  to  cargo  by,  bow  treated,  85.    See  Voluntary 
Stranding, 

SuBSEQTTENT  AcoiDEirr.    See  Adjmtment, 

SXTBSTirUTED  EXPENSES, 

of  substitutions  for  repair  to  ship,  115. 
customary  rules  for  treatment  of,  225. 
dedsions  which  regulate  this : 

Lee  y.  SoutJiern  Insurance  Co.,  226. 

WiU<m  V.  Bank  of  Victoria,  227. 
hire  of  hulks  or  lighters,  229. 

loss  OH  cargo  sold,  and  replaced  by  other  cargo,  to  save  expense  on  it,  230. 
transhipping  entire  cargo  to  save  expense  of  landing  and  storing,  230. 
transhipping  part  of  cargo  for  the  like  purpose,  231. 
temporary  repair,  231. 
extra  hands  for  pumping,  232. 
towage  from  port  of  refuge  to  destination,  232. 
rules  of  the  Average  Adjusters'  Association  on  these  subjects,  233. 

SXJOOESS,  not  always  a  necessary  condition  of  general  average,  38. 
SvEKDSBNY.  Wallace.    See  Port  of  JRe/uge, 

Temporahy  Eepaib  at  port  of  refuge,  how  treated,  115,  231. 
TaANSHiPMENT,  various  cases  of,  as  affecting  place  of  adjustment,  256. 

Transhipment  of  Cargo, 

when  to  be  treated  as  salvage,  152. 

how  treated  when  incurred  to  save  general  average  expenses,  230. 

Topmast  sacrificed  by  cutting  away  cracked  lower  mast,  how  treated,  108, 

Towage, 

ordinary,  what  circumstances  may  convert  it  into  an  act  of  salvage,  152. 
from  port  of  refuge  to  destination,  how  treated,  232. 

Ultimate  Eesttlts  :  question  whether  these,  or  values  at  the  time,  should 
be  basis  of  adjustment,  259. 

Unsttooessful  attempts  to  salve,  how  treated,  154. 

Utility  of  the  rule  of  general  average,  14. 

Yalttes,  of  property  to  contribute.    See  Contributory  Values. 

Voluntary  Stranding, 
damage  to  cargo  by,  85. 
general  principles  as  to,  120. 
former  practice  of  Lloyd's  as  to,  121. 
Amould's  doctrine  as  to,  125. 
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Voluntary  STRAimiKO — continued. 
American  decisions  as  to,  126. 
unsettled  state  of  English  practice,  135. 
York  and  Antwerp  rule,  137. 
rule  of  Average  Adjusters'  Association,  137. 
conclusion,  138. 
note :  older  authorities,  144. 

YoLXTNTEEBS,  right  of  sslyors  to  act  as,  151. 

YOYAGB, 

breaking  up  of,  as  affecting  place  of  adjusting  general  ayerage,  249. 

what  justifies,  253. 
as  affecting  contract  of  affreightment,  256. 

Wages  of  Crew, 

during  delay  in  port  of  refuge,  in  English  practice,  not  general  average, 

239. 
aliter  if  kept  to  work  after  wreck,  243. 
rule  of  Merchant  Shipping  Act  as  to  this,  244, 

Waltsswy.  MArsoJAm,  167.* 

Westoapelle,  laws  of,  9. 

Wilson  v.  Bank  of  Victosia,  227. 

WiSBUY,  law  of»  its  origin,  8. 

Weeoz, 

state  of,  what  is  treated  as,  97. 
whether  general  average,  98. 
dictum  in  Johnson  v.  Chapman  as  to,  99. 
decisions  in  Corry  v.  CotUthard,  100. 

Shepherd  v.  Kottgen,  100. 

Shepherd  v.  Kottgen  in  Court  of  Appeal,  103. 
Lord  Bramwell*s  test  question,  103. 
Lord  Justice  Brett's  test  question,  104. 
formula  and  applications,  106. 
expenses  of  salving  property  from.    See  Salvage, 

Wright  v.  MASWOODy  effect  of,  on  law  of  deckload  jettison,  ^b. 
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"  The  leading  text-book  on  bankruptey.*'~Laio  JowmaL 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Uw  of 

Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 

abie  Securities.     Sixth  Edition.     By  M.  D.  Cbaikebs,  C.  S.  L, 

Draughtsman  of  the  Bills  of  Exchange  Act.    Demy  8to.    1903.    IL 

**  The  leading  book  on  bills  of  exohange.*'— Low  JoumaL 

\*  AU  itandard  Law  Workt  ar$  kept  in  Stock,  in  law  calf  and  other  bindUtge. 
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BILLS  OF  LADINQ.-Pollock's  Bill  of  Lading  Exceptions.— 
By  HxNBT  E.  PoLLOCX.    Second  Edition.    Demy  Syo.    1896.    10«.  6d. 

BUILDING  ACTS  CLondon).  —  Cohen,  Craies.  —  rtde 
**  London  Building  Acts." 

BUILDING  SOCiETIES.~Wurtzburgon  Building  Societies. 
—  The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
B7E.A.WuBTBBUB0,Esq.,Barrister-at-Law.  DemySTO.  1902.  16«. 
**  A  oarefnlly  amuigcd  and  evefuUf  written  book.**— Low  Timet. 

CARRIERS*— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea.— Fourth  Edition.  By  Thomas  Oilbkbi 
OASvm,  Esq.,  K.G.    Royal  8to.    1903.  H.  16«. 

**  An  aUe  and  prActical  statement  of  an  6ztz«mely  important  brandh  of  the 
law.*'— &  ieitora^  JourntU. 

**  A  staiidud  w^rk  in  oaiTenal  one."— L«w  QmarteHg  Bmiam. 

**  The  law  of  oommon  camen  is  nowhere  better  exT»lained." — Law  TimtM. 

Disne/s  Law  of  Carriage  by  Railway  —By  Hbnst  W.  Dxbnxt, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1905.  7«.  &/. 

*  Will  be  fo<  nd  a  re«l  aaajstance  to  any  pep>on  fuddenly  confronted  wit>i 
a  knotty  q  e-^tion  on  the  carria.-e  of  ffood*  or  of  persons  .  .  .  can  be  cordiall/ 
neommended  to  the  lawyer."—  Law  Timta. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Qoods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — ^By  WiLLTsa  Bkitbt 
Hagvaxabi^  Esq.,  Barrister-at-Law.  Boyal  8to.  1888.  1^  8#. 
CHANCERY,  ^nd  Fide  «« Equity." 

Daniell's  Chancery  Practice. — The  Praotioeof  theChaneery  Divisioii 
of  the  High  Court  of  Justioe  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  oompanion  yolume  of  Forms.  By 
Cbgil  C.  M.  Dalb,  Chablbs  W.  Obbbmwood,  Stbmbt  E.  Wxlixaii?, 
Esqrs.,  Barristers-at-Law,  and  Fbavoeb  A.  SraxNOBB,  Esq.,  of  the 
Oentrel  Office.    2  vols.    Eoyal  8vo.    1901.  6/.  5t. 


"  With  Daniell  the  practitioner  in  *  personally  conducted/  and  there  are  very 
'  iwyert  who  will  not  be  (nttteful  for  8ii< "   _  " " 
the  ooUaboration  of  the  most  competent  handi*."— Law  Journal. 


few  lawyers  who  will  not  be  (nttteful  for  such  guidance,  carried  out  as  it  is  by 


Daniell's  Forms  and  Precedents  of  Proceedings  in  theChaneery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  "with  summaries  of  the  Rules  of  the  Supreme 
Court;  Practical  Notes;  and  references  to  the  Seventh  Edition  of 
I>aniell*s  Chanceiy  Practice.  By  Chablks  Bubhbt,  Esq.,  a  Master 
of  the  Supreme  Court.     Boyal  8vo.     1901.  2/.  10«. 

"  The  book  ia  too  weU-established  in  prof  esdonal  f  aTOor  to  stand  in  need  of 
oonmendatinn,  bat  its  reputation  is  likely  to  be  enhauoed  by  the  present 
edition."— .8o</cttor«*  Journal, 

CHILDREN.— Hall's  Law  Relating  to  Children.— A  Short  Treatise 
on  the  Personal  Status  of  Children,  including  the  complete  text  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  and  of  all  Statutes  or 
Sections  of  Statutes  relating  to  the  Protection  of  Ciiildren,  with 
Notes  and  Forms.  Second  Edition.  By  W.  Clabxb  Hau.  and  CacxL 
W.  LiLLBT,  Esqs.,  Barristers-at-Law.    Demy  8yo.    1905.     10«.  6d. 

'A  oomplet-)  treatise  on  the  pcnonal  status  of  children.'*— Law  Tm't. 

'  A  praracal  and  reliable  tr  atiee  on  the  law  reUiinir  to  children  "—Law  Jour, 

'A  full  aud  usf  ful  guide  in  queetiona  relating  to  duldren."--  Solieitvrt^  Journal. 


«< 
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**  £very  solicitor  should  have  a  oo^y."— Law  AVm*. 
%*  AU  iUmdard  Law  fForJU  mt  kfpt  m  Stock,  m  law  caff  and  oth$r  bmdingt. 


119  ft  120.  OHANCaERT  LANE,  LONDON,  W.O.  5 

CHURCH  LAW. -Whitehead's  Church  Law.-fieing  a  Goucim 

Diotionary  of  Statutes,  Ganona,  Regulationa,  and  Decided  Cases 

affecting  the  Clergy  and  Laity.    Second  Edition.    By  Bkvjaiom 

Whztshxai),  Esq.,  Bamster-at-Law.    Demy  8vo.     1899.       lOt.  6i. 

"  A  perfect  mine  of  learning  on  all  topios  eeelwriimtlwil  ."—DaUp  TtiUgraph. 

CIVIL  ENGVNEERS.^-Macasseyand  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors.— With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LiviiraflTOir  Maoabbst  and 
J.  A.  Strabav,  Esqrs.,  Bazristers-at-Law.  Demy  Svo.   1897.  I2t,  6d. 

COAL.— Coclcburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals   generally.  —  By   John   Hjotbt   CooKBxnury   Solicitor. 

Boyal  8yo.     1902.  W.  10#. 

"  A  book  in  which  the  whole  law  of  mines  and  minerals  is  iHsflnswfl  fully  and 
with  oorndderable  ability."— Law  JounuU, 

COLLIERIES  s   (Management    and    Rating  of).— 

Hans  Hamilton  and  Forbes. —  Vide  *'  Bates  and  Rating.*' 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions 

at  Sea.— Fifth  Edition.    By  Bjuotald  G.  Mabsdxv,  Esq.,  Banister- 

at-Law.    Boyal  8yo.     1904.  U.  lOt, 

"  A  valoable  and  complete  guide  to  the  law  of  oollirianwit  sea."- /fotfeUtfrf* 
Jrumal, 

COLONIAL  LAW.— Burge*s  Colonial  Law:  Commentaries  on 
Colonial  and  Foreign  Law  generally  and  in  their  Conflict  with 
each  other  and  with  the  Law  of  England. — A  new  Edition.  By  A. 
Wood  Rznton,  E!«q  ,  Puisne  Judge,  Ceylon,  and  Ot.  G.  Phillucobe, 
Esq.,  Barrister-at-Law.  Royal  Svo.  ( VoL  /.,  Fart  11,^  in  the  prut,) 
Vol,  /.,  Fart  /.,  Introduction  now  ready. 

Vol.  I.  in  2  parts,  Net,  21,  2t. 
To  he  completed  in  4  Vols,  price  Net,  SI,  St.,  or  for  subscription  paid  in 

advance,  61.  6s, 

COMMISSION.- Hart.— rtV2»  «  Auctioneers." 
COMMON  LAVf  .-Chittys  Forms.— Fiii»  **  Forms.*' 
Elliott's  Outlines  of  Common  Law. — By  Mabxzw  Eluoit,  Esq., 
Barrister-at-Law.    Demy  Syo.     1898.  Seduced  to  Net,  6s. 

Pollock^s  Expansion  of  the  Common  Law. — By  Sir  Fbedk. 
Pollock,  Bart  ,D.G.L.,  Barrister-at-Ijaw.    Demy  Svo.    1904.       6«. 

**  ETPTjr  student  slioold  read  thia  last  valuable  addition  to  legal  literature." — 
Law  Tin^M. 

"  The  lectures  treat  of  the  pro^r^ss  of  the  oommon  law  from  early  times  with 
an  f  loquenc(>  and  a  wealth  of  illustration  which  alone  would  make  them  fascinating 
reading  for  the  student  of  law  or  history."— 2.aur  Jowmal, 

Shirley.— Fuff  *'  Leading  Gases." 

Smith's  Manual  of  Common  Law. — For  PraotitionerB  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Praotioal  Rules 
and  Decisions.  Twelfth  Edition.  By  0.  Sfubidto,  Esq.,  Barrister- 
at-Law.    Demy  Svo.     1905.  lbs, 

**  The  Rtodent  might  nae  i  his  work  as  a  flrat  book  wifli  oonsidefable  advantage. 
The  pnctitioner  too  might  do  wone  than  give  the  work  a  portion  on  his  dielveB." 
— Law  Stud*  t^  Journal. 

A  handy  book  of  i«f ercnoe."— Xato  Quarterip  JUifism. 

\*  All  ttandardLaw  Works  are  kept  in  Stock,  in  law  coif  aiul  oth$r  bindings. 
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COMPANY  LAVI/.— Qoirand.— rw2ir«FrenchLaw." 

Hamilton's  Manual  of  Company  Law.    By  W.  F.  HAXzuicar,  Esq., 

LL.D.,  K.G.    Second  Edition.    By  the  Author,  asaUted  by  Psbct 

Tevbazi-Robkbxbov, Esq., Barriiiter-at-Law.  DemySvo.   1901.   ll.U. 

'*  ▲  aound  and  eminently  neef ol  manual  of  oompany  law."— ^oUeitorf*  JommaL 

Palmer's  Company  Law. — A  Fmotical  Handbook  for  LawyerB  and 

Bosinefle  Men.     With  an  Apx>endix  containini?  the  Companies  Acts, 

1862  to  1900,  and  Rules.    Fifth  Edition.    By  FaAxrcxs  Bsautobs 

PiLMBB,  Esq.,  Barrister-at-Law.    Boyal  8yo.    1905.  I2t.  64, 

**  For  the  ptupoies  of  the  ordinary  lawyer  or  biirine«8  man  there  is  no  book 
on  thia  very  complex  aubjeet  which  we  can  mora  confidently  recommend/* — 
Law  Journal. 

**  Whatever  Mr.  Palmer  aaya  on  Company  Law  oomea  stamped  wifii  an 
authority  whidi  few  would  date  dispute."    Law  HoUa, 

** Palmer'a  ^Compcmy  Law '  in  one  of  the  moat  uaefnl  and  eoDTenient  text- 
book* on  the  practitioner's  bonkdxelf ."— Zrfito  Tfwe*. 

'*  Perhaps  what  practising  lawyers  and  business  men  will  yalne 
most  is  the  preeions  quality  of  practicality."— x<aw  Qwrteriy  Beview, 

Palmer's  Company  Precedents.— 

Part  I.  OBHBEAL  F0BX8. 

Promoters,  Prospeotuaee,    Underwriting,   Agreements,  Hemoranda 

and  Articles  of  Association,  Private  Companies,  Employes'  Benefits, 

Besolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 

Advance   Securities,  Petitions,  Writs,  Pleadings   Judgments  and 

Orders,  Reconstruction,  Amalgamation,  Special  Acts.    With  Copious 

Notes  and  an  Appendix  containing  the  Acts  and  Bules.    Ninth 

Edition,  with  Revised  Table  A..    By  Fbahcib  Bbaxtfobt  Pauckb, 

Esq.,  Barrister-at-Law,  assisted  by  tiie  Hon.  Chablbb  Magnaqhtbzt, 

K.C.,  and  Faurx  Eyaks,  Esq.,  Bazrister-at-Law.    Roy.  Bvo.    1906. 

W.  I6t. 
%*  The  Revised  Table  A.,  witii  Notes  and  Supplementary  Forms, 

Bf'psrate,  Xet,  Is.  6d. 
**  Despite  his  many  oompetitom,  Mr.  Palmer 
*  Holds  solely  sovereign  sway  and  masterdom.' " — Low  Quarterly  Review, 
*'  No  oompany  lawyer  can  afford  to  be  without  it.'*— /wiw  JouruaA, 

Part  n.  WIKBnrO-VP  F0BK8  AHD  PBACTICB. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
under  Supervifiion,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Ninth  Edition. 
By  Fbaitois  Bsactobt  Pauceb,  assisted  by  Fbamk  Etakb,  Esqrs., 
Barristeni-at-Law.    Royal  Svo.    1904.  U.  12«. 

**  The  book  par  exeettenee  for  praotitionerB.  There  is  nothing  we  can  think  of 
which  should  be  within  the  covers  which  we  do  not  flnd."-'Ziaw  JoumaL 

Part  in.  DBBBVTUBBS  AMD  BBBBBTUEB  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  By  Fbaitges  Bbau- 
FOBT  Palksb,  Esq.,  Barrister-at-Law.    Royal  8vo.    1903.       1/.  5«. 

"  The  result  of  much  careful  study Simply  invaluable  to  debentnie- 

hcdders  and  to  the  legal  advisers  of  such  investors."— J^noneiaj  Newt, 

Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  and 
Appendix  containing  Prescribed  and  other  Forms,  together  with 
Addenda  to  ''Company  Precedents."  Second  Edition.  By  Feakgob 
Bbaufobt  Paucxb,  Esq.,  Barrister-at-Law.  Royal  8 vo.  1901.  7t.  &/. 

*'  It  is  essentially  a  book  that  all  interested  in  o(mipanies  or  company  law 
ahould  procure." — Law  Timet, 

%*  All  standard  law  Witrkt  are  h$pt  in  Sioek,  in  law  ealf  and  other  bindinfi. 
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COMPANY  l^Ay^ -continued. 

Palmer's  Private  CompanieSi  their  Fonnation  and  AdYantages; 
being  a  Gonoifle  Popular  Statement  of  the  Mode  of  ConFerting  a 
Bminess  into  a  Private  Company.  Twenty-first  Edition.  By  F.  B. 
Paucbb,  Esq.,  Barrister-at-Law.     12mo.     1906.  Nft,  U. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators* 
Legal  Companion. — A  Manual  of  Evezy-day  Law  and  Practioe  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1900,  with  Appendix  of  useful  Forms.  Twenty-third  Edit. 
By  F.  B.  Palkeb,  Esq.,  Barrister-at-Law.    l2mo.    1905.   Net,  2».  6d. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  By  0.  A.  Cbifps,  Esq.,  E.C.  Fifth 
Edition.  By  the  Author,  assisted  by  A.  T.  Lawbencb,  Esq., 
Barrister-at-Law.    Boyal  8to.     1905.  W.  6#. 

'*  A  clear  and  practical  exporiti'^n  of  this  brandi  of  the  law.'*— ^Mietor**  Journal, 
**  There  are  tew  men  whuee  practical  knowledge  of  the  aubjeot  exoeeds  that  of 
the  b-amed  anthor."—  Law  Qunrterly  Review, 

COMPOSITION  DEEDS.— Uwrance.—  FiMi^  <<  Bankruptcy.'* 

CONDITIONS  OF  SALE.— Farrer.-Fu^  <«  Vendors  &  Fur- 
ohasers." 
Webster. —  Vide  **  Vendors  and  Purchasers." 

CONFLICT  OF  LAVfS.-Dicey's  Digest  of  the  Uw  of 
England  with  reference  to  the  Conflict  of  Laws. — By  A.  V. 
DiOBT,  Esq.,  K.C.,  B.C.L.  With  Notes  of  American  Cases,  by 
Professor  Moobb.    Boyal  8vo.    1896.  1/.  lOt. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion.  By  Sir  William  R.Avsov,  Bart.,  Barrister-at-Law.  DemySvo. 
PartL    Parliament.  Third  Edition.     1897.  l2t,M. 

CONSTITUTIONAL  L A V^.- Ridges' Constitutional  Law  of 
England. — By  E.  Waysll  Ridqss,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1905.  Ut.  6d. 

"...  We  think  this  book  will  be  found  a  xetj  useful  compendium  of  con- 
stitutional law.  The  more  fspedaliy  hs  it  enables  the  student  to  obtain  a 
completer  view  of  the  Wnole  field  than  !•  obtainable  from  any 
other  book  with  which  we  are  acquainted. *'—^to  i^oute. 

**  Mr.  KidKGs  has  produced  a  book  i»hioh  will  mnk  high  as  a  practical  guide 
on  matters  constitutional  and  pol  ti  al  .  .  .  the  bo  k  is  an  able  and  practical 
contriv^ution  to  the  study  of  constitutional  law."— ^otietlvr*'  Jommal, 

CONTRACT  OF  SALE.— Blackburn.— ru<f'* Sales." 
Moyle's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motlb, 
Esq.,  Barrister-at-Law.    8yo.    1892.  10«.(kf. 

CONTRACTS.— Addison  on  Contracts.— A  Treatue  on  the  Law 
of  ContraotB.  Teoth  Edition.  By  A.  P.  Pebgbval  Ksbp  and  Willzax 
E.  OoBDON,  Eflqrs.,  Baxristerg-at-Law.    Boyal  8vo.     1903.      21,  2t. 


Essentially  Ae  pvactitionev's  text-book.**— Law  Journal, 

A  '       '       ~ 


"  Among  all  the'workii  on  Contracts,  there  is  none  more  useful  to  the  praott- 
tioner  than  Addison."— Loio  Timet, 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir  W.R. 
AiTBOir,  Bart.,  Barri8ter-at-Law.   Eleventh  Edit.    1906.         10«.6if. 
Fry.—  Vids  **  Spedfio  Peifoimanoe.*' 

%*  All  itmdard  Law  Wcrki  arv  kept  m  Stocky  m  law  caff  and  other  Hndin^i, 
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COHTnACTS-€<mtinutd. 

Leake's  Law  of  Contracts. — Principles  of  the  Law  of  Omtnote. 
By  the  late  S.  Mastxv  Leaxx.  Fifth  Edition.  By  A.  E.  Rjhbatx, 
Esq.,  Bameter-at-Law.    Royal  8vo.     1906.  1/.  12t. 

'*  The  hifrh  8t«Ddard  attained  in  the  fonner  israei  baa  been  irell  ■ostainedy 
and  the  work  eareftdW  reviiie<l  and  brought  well  up  to  d  ite.**  -  Law  IWa*. 

"  A  full  and  reliable  guide  to  the  principles  of  the  English  Law  of  ContzaoL*' 

"  Adnurably  miited  to  eerre  the  purpose  of  the  psaetitaaner  ....  the  voik 
is  complete,  aoeurate,  and  easy  of  reference."— iSo'tatorf'  JcwnaL 

Pollock's  Principles  of  Contract.— A  Treatise  on  the  Qeneral 
Principles  oonoeming  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Fuedbbzck  Pollock,  Bart, 
Barriflter-at-Law,  Author  of  <<  The  Law  of  Torts,"  <*  Digest  of  the 

Law  of  Partnership/*  &c.    Demy  8yo.     1902.  1/.  8*. 

"A  work  iriiicfa,  in  our  opinion,  shows  great  abOitf,  a  diaceraing  intelieet,  a 
comprdieiuiTe  mind,  and  painstaking  industry." — Law  Jcmwak 

CONVEYANCING.  — Brickdale   &   Sheldon.  —  Tuff  "Land 
Transfer." 
Dickins'  Precedents  of  Qeneral  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Obserrations.    Seootid  Edition.    By  Hkbbiirt 
A.  DicxxHB,  Esq.,  Solicitor.    Boyal  12mo.     1898.  fit. 

"  We  cannot  do  bettor  than  advise  every  lawyer  with  a  oouvwancing  pracyoe 
to  purdiase  the  little  book  and  plaoe  it  on  bis  shelTCS  forthwith.*'— Low  ^otes. 

Farrer. —  Vide  "  Vendors  and  Porohasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  CJonoise  Common  Forms  in  Conreyanoing. — ^Ninth 
Edition.  Edited  by  Habbt  GaBSinrooD,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.    Boy.  8vo.    1897.  \L 

**  We  should  like  to  see  it  placed  by  his  principal  tn  the  hands  of  every  artioied 

■     ~        "  rid       -    - 


deark.    One  of  the  moat  osef  lu  praotids]  works  we  have  ever  seen.**— Lom  8tt^  Jo, 

Hood  and  Challis' Conveyancing, Settled  Land, and  Trustee  Acts, 

and  other  reoent  Aots  affecting  Conveyancing.    With  CommentarieB. 

Sixth  Edition.    By  Pebot  F.  Whsslsb,  assiiited  by  J.  I.  SuBLOfo, 

Esqrs.,  Barristers-at-Law.    Boyal  8yo.     1901.  II, 

*'Thiii  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellenoe  of  the  commentsxies  whi6h  form  part  of  this 
book  is  so  wdl  known  tbat  it  needs  no  recommendation  from  us."— Loto  Jounud. 

Jackson  and  QosseVs  Precedents  of  Purchase  and  Mortgage 
Deede.— By  W.  Howlavd  Jaouon  aad  Tbobold  Gosbst,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1899.  7«.  Sd. 

Prideaux's  Precedents  In  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  19  th  Edition.  By  Jomr  Wkitoqicbb  and 
BsNiAJcnr  Lemvabd  Chebbt,  Esqrs.,  Barristera-at-Law.  2  yols. 
Boyal  8vo.     {Oetoher)  1904.  3/.  10<. 

**  *  Prideaux '  is  the  best  work  on  Convevandng."— Low  JowmaL 

**  Accurate,  condse,  dear,  and  oompr^ensiye  in  scope,  and  we  know  of  do 

treatise  upon  Ccmveyanoing  which  is  so  generally  useful  to  the  praotitioner."— 

Lair  TimsM. 

"  The  dissertations  will  retain  thdr  time-honoured  reputation."— Low  JtmrmaL 

Strachan's  Practical  Conveyancing.  By  WjlLtbb  STBAOHAir,  Esq., 
Barrister-at-Law.    Boyal  12mo.     1901.  8«.  6if. 

Webster.— Fu{0  *<  Vendors  and  Porohaaen." 

Wolstenholme.— Fufo  "Forms." 

%*  AU  iUmdardLaw  JTorkt  are  kfpt  m  &oeki  ta  law  Mffmtdctkir 
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CORONERS.— Jervis  on  Coroners.— With  Forms  and  PireoedeQts. 
Sixth  Edition.  By  fi.  E.  Msuebkes,  Esq.,  BaniAter-at-Law. 
Poet  Svo.    1898.  10«.  6d. 

COSTS.— Johnson's  Bills  of  Costs.— With  Orders  and  Rules  as  to 
Costs  and  Comt  Fees,  and  Notes  and  Decisions  relating  thereto. 
Bj  HoEAOB  ICaxwxll  Jommnr,  Esq.,  Barrister-at-Law.  Seoond 
Edition.    Boyal  8to.     1901.  1/.  16f. 

Webster's  Parliamentary  Costs.— Friyate  Bills,  Eleotion  Petitions, 
Appeals,  Honse  of  Lords.  Fonrih  Edition.  By  0.  Cayaitaoe,  Esq., 
Barrister-at-Law.    Poet8yo.    1881.  U. 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 
1906.  By  His  Honour  Judge  Sxtlt,  K.O.,  assisted  by  W.  J. 
Bbooxs,  Esq.,  Barrister-at-Law.    2  toIs.    Demy  8to.  1/.  5«. 

*«*  A  thin  paper  edition  in  I  Vol.  may  be  had,  piioe  25«. ;  or, 
on  Oxford  India  paper,  3«.  6^.  extra. 

*'  iDTaliiAble  to  the  County  Oonrt  pnetitioiiflr.''— Zow  JommaL 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— Second  Edition.  By  O.  Bauiwim  Haxhoov,  Esq., 
Barrister-at-Law.    Demy  8yo.    1904.  10«.  6d. 

'*  We  wdoome  the  Moond  edttion  of  a  rery  naefnl  book."— Laic  Journal, 

CRIMINAL  LAW.— Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — ^With  the  Statutes,  Precedents  of  Lidict- 
ments,  &c.    Twenty-third  Edition.    By  Wzlexax  F.  Gbaixb  and  Gut 
STEPHXNSoir,  Esqrs.,  Barristers-at-Law.   Demy  8yo.    1905.     1/.  15f. 
"  This  book  1>  quite  indispenwble  to  eyeryone  engaged  in  the  practice  of  the 

"  An  edition  which  bean  eyerr  erideooe  of  a  meet  thoronali  and  painstaking 
care  to  brinir  it  down  to  date,  ana  to  render  it  as  indiBpensable  and  raliable  as  it 
has  been  in  the  past    The  indeat.  is  more  complete  than  ever."— Law  Times. 

Bowen-Rowiands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales). — ^By  E.  Bowxn-Bowlaksb, 
Esq.,  Barrister-at-Law.    Demy  8to.     1904.  12«.  6d. 

**  An  inyalnable  source  of  information  and  a  eafe  guide."— iVUI  Matt  GauUe. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law.— (Re- 
printed from '  *  Chitty'  s  Statutes. ' ')  With  an  Introdnotion  and  Lidex. 
By  W.  F.  Cbazxb,  Esq.,  Barrister-at-Law.  Boyal  Svo.    1894.      10«. 

Disney  and  Qundr/s  Criminal  Law.— A  Sketch  of  its  Principles 
and  Fraotioe.  By  Hxnbt  W.  Dissbit  and  Habold  Qithiibt,  Eeqrs., 
Barristers-at-Law.    Demy  8yo.    1896.  7«.  6^. 

Kenny's  Outlines  of  Criminal  Law.  2ndEd.  DemySro.   1904.   10«. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Demy  8to.     1901.  \2t,  Bd, 

Kershaw's  Brief  Aids  to  Criminal  Law. — ^Wlth  Notes  on  the  Pro- 
oednre  and  Eyidenoe.  By  Hilxov  Kxsssaw,  Esq.,  Banister-at- 
Law.    Boyal  12mo.    1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  In  Criminal  Cases. — 
Twelfth  Edition.  By  A.  P.  Pbbckval  Kbbp,  Esq.,  Bazrister-at- 
Law.    Demy8Y0.  1898.  1/.  lit,  6d. 

%^  AU  tUmdard  Law  Workt  an  k^pt  in  Stotk^  in  law  eaff  and  oth$r  Hnding$» 
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CRIMINAL  l^'W-'Continued. 
Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 

By  HoEAOB  Smxtb,  Esq.,  If  etzopoUtan  Polioe  ICagirtnte,  and  A.  P. 

PSBOBTAX.  ExEB,  Esq.    8  Tob.    Bojr.  8vo.    1896.  5/.  I6t,  M. 

Shirley's  Sketch  of  the  Criminal  Law.— Saoond  Editkm.  Bj  Gbaxub 

SnpmBvHT7>TD,Eiq.,Buxlflter-at-Lsw.  Demy  8to.   1889.  7f.6dL 
Warburton.— rub  <<  Leading  Oaaea.'* 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 

and  other  De«\th  Duties,  witib  an  Appendix  containing  the  Boles 

Begnlating  Prooeedingein  Ehigland,  Sc^otland  and  Ireland  in  Appeals 

under  the  Aota  and  a  Liat  of  the  Estate  Datj  Forma,  with  oopiee  of 

aome  which  are  onlj  ieeued  on  Special  Application.    Third  Edition. 

Bj  EvELTH  Fbsbxe,  Esq.,  Begistrar  of  Estate  Duties  for  Ireland. 

Demy  8yo.     1901.  12j.  6d, 

"Theoffieud  poiitioii  of  the  Antlior  renden  hit  opiiiion  on  qxuMaoa  of  mooe- 
dure  of  grent  Taine,  and  tre  think  that  this  book  will  be  found  rerj  luenil  to 
.  lolioiton  who  haye  to  prepare  aooonnti  for  duty.** — SoUeitnr^  JemmaL 

Herman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Habkah,  Esq., 
Barrister-at-Law.    Second  Edition.    Roy.  12mo      1903.  St. 

"  Can  be  recommended  as  a  reliable  ituide.**— Low  QvarUrly  Review. 

DEBENTURES  AND  DEBENTURE  STOCK.— Palmer. 
—  Vide  **  Company  Law.*' 

DECISIONS  OF  SIR  GEORGE  UESSEL.— Peter's  Ana- 
lysis  and  Digest  of  the  Decisions  of  Sir  George  Jessei ;  with 
Notes,  &c.  By  ApsLSTPasEBaPSfSB,  Solicitor.  DemySvo.  1883.   16«. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1 907.— For  the  nse  of  the  Legal 
Profession,  Pablio  Oompanies,  Jostioes,  Merchants,  Estate  Agents, 
Auctioneers,  &o.,  ftc.  Edited  by  Edwin  Latxan,  Esq.,  Barrister-at- 
Law  ;  and  contains  TaUes  of  Costs  in  the  High  Court  of  Jndioatore 
and  Connty  Conrt,  &c. ;  Monthly  Diary  of  County,  Local  Gh>Temment| 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Sxmmiary  of  Sta- 
tutes of  1906 ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  aoomplete  List  of  the£Inglish 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.  Pububbzd  AmruAUiT.  Sixty-first  Issue.  1907. 
Issued  in  the  following  fonns,  octavo  sixe,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain bt.Od, 

2.  The  above,  zhtbbibaved  with  plain  paper       .        •        .        .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns     .  6  6 

4.  Theabove,  with  money  columns,  DmoBLBAVBD  with  plain  paper  8  0 
6.  Whole  page  for  each  day,  plain 7  8 

6.  The  above,  tstsblrayed  with  plain  paper       •        .        .        .96 

7.  Wholepageforeachday,  ruled,  with  or  without  mon^yodlmnns  8  6 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DiARY'— continued. 

8.  The  aboye,  ditebliiaivsd  with  plain  paper       .        .        .         10«.6i. 

9.  Three  days  on  a  page,  ruled  blue  lines,  wiUiontmone^oolnnms.  3  6 
10.  Two  days  on  a  page,  plain,  without  Direetory  .  .  .30 
9^*  The  following  Hew  Tables  are  inolnded  in  this  iiine:— 

Immediate  Annnitiei. 

Valne  of  Leasehold  Property. 

Yalne  of  Absolute  Beversions. 

Table  of  Conyerting  Deoimal  Parts  of  an  Acre  into  Boods  and 
Perches. 

Leasehold  Inyestors*  Sinking  Fnnd  Table. 

Scale  of  Snryeyors*  Fees. 

Th€  Diary  containB  mtmoranda  of  Logal  Bunnest  throughout  th$  TsoTf  with 

an  Index  for  ready  refermoe, 
«  The  legal  WhiUkn." Saturday  Review. 

**  T!h»  amoimt  of  inf  onaatioii  packed  within  the  oomn  of  thii  well-known 
book  of  refereooe  is  almoet  iocreuble.  In  addition  to  the  Diary,  it  oontaina 
nearly  800  pages  of  dosely  printed  matter,  none  of  which  oonld  be  omitted  without, 
perhaps,  detracting  from  the  oeefolneM  <rf  the  book.  The  pnbliahers  neem  to 
have  made  it  their  aim  to  indude  in  the  Oompanioo  erery  item  of  information 
which  the  most  exacting  lawyer  oonld  reasonably  expect  to  nn<f  in  its  pa^es,  and  it 
ma)r  safely  be  said  that  no  praotiHing  aoiimtor,  who  nas  experienced  ttie  Inxnry  of 
havinfr  it  at  bin  elbow,  will  erer  be  likely  to  tary  to  do  withnnt  it.'*-  Tm»  Jnwmal. 

DICTIONARY.— Stroud's  Judicial  Dictionary,  or  Interpreter 
of  Words  and  Phrases  by  the  British  Judges  and  Parliament. — 
Second  Edition.  By  F.  Stboud,  Esq.,  Barrister-at-Law.  3  yoIb. 
Roy.  8vo.     1903.  4/.  4f. 

*'  Most  find  a  jplaoe  in  every  law  library.  It  is  difficult  to  exaggerate  its  nse- 
fnlnesB.  .  .  .  ii  inyalnable,  not  only  as  a  laboux^saving  machine,  but  as  a  real 
contribution  to  legal  literature. ...  a  standard  claasio  of  thelaw."— Iiote  Jeumal. 

**  An  authoritative  dicti<insxy  of  the  Enfrlish  lungua^e."—  Law  Time*. 

'*  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestioDs  of  the  greatest  utility,  not  merely  tor  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  advlBe."    Solieitort^  Jeumal, 

The  Pocket  Law  Lexicon. — Explaining  Teohnioal  Words,  FhraeeB 
and  MaTimw  of  the  English,  Sootdi  and  Boman  Law.  Fourth  Edition. 
By  Joseph  E.  Hokbis,  Esq.,  Barrister-at-Law.    1905.  6«.  6d, 

**  A  wonderful  little  legal  Dictionary."— /iM<«rsMnir'«  Law  Slmdeei^  JeMmaL 

Wharton's  Law  Lexicon.— Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  foJl  Explanations  of  Teohnioal  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commeroia],  with  selected 
Titles  from  the  Civil,  Soots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lblt,  Esq., 
Barristdr-at-Law.    Super-royal  8yo.    1902.  1/.  lb«. 

*' An  enoyclopsedla  of  the  law." 

"The  new  edition  seems  to  us  to  be  very  oomplete  and  perfect,  and  a  copy 
of  it  should  be  procured  by  every  practising  Molioitor  without  delay.  A  better 
value  for  his  monev  in  the  law  book  market  a  practitioner  could  not.  we  are  sure, 
get.  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  tram  the  shelf  than  *  Wharton.' "— JLow  Notn, 


M£W8>  DieSBT  OF  EKGLISH  CASE  LAW.^Gontaining  the  Keported 

Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 

Lish  Courts,  to  the  end  of  1897.     (Being  a  New  Edition  of  *  <  Fisher's 

Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 

Editorship  of  Johh  Mbws,  Barrister-at-Law.   16  vols.  Boy.  8yo.  £20 
{Bound  in  ha^fealf  gilt  top,  £3  net  extra.) 
"  A  vast  imdertaking  ....  indiiipensable  to  lawyers."— 73l«  Timet. 

%*  AU  itandard  law  Works  are  kept  %n  Stock,  m  taw  catj  and  other  Hndinas, 
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DIGESTS — continued. 

The  Annual  Digest  from  1898  to  1905.— Bj  Johm  Hxwa,  Esq., 

Bazriflter-at-Law.    Boyal  8to.  each  16«. 

*«*  This  Digest  is  also  iasaed  qnazterlj,  eaoh  part  being  oumuUtiYe. 

FHoe  to  Snbscriben,  for  the  four  parts  payabU  in  tuhanee^  net  17«. 

'*  The  practioe  of  the  law  withont  Mewi'  Annoal  iroold  be  almoet  an  impoe- 
■ibiUtf."— Law  7%m>. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— B7  Jomr  Msire,  Esq.,  Bairister-at-Law.  Royal 
8vo.     1898.  W.  5f. 

Law  Journal  Quinquennial  Digest,  1901-1905.— An  Analjjfcioal 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1901-1905,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  Jambb  S.  Hszidxbsov,  Esq., 
Barrister-at-Law.    1906.  1/.  10«. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1902 :  with  Extracts  from  the  Judgments  dealing  with  the 
same.  By  W.  A.  G.  Wooes  and  J.  Ritchzb,  Esqrs.,  Batristers-at- 
Law. — Being  a  New  Edition  of  '*Dale  and  Lebmann*s  Digest." 
3  Vols.    Royal  8yo.  {In  the  preuj) 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Eowasb  Bba.t,  Esq.,  Barri8ter-at-F4iw. 
Demy  8ro.     1901.  I^et,  3«. 

DISTRESS.- Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &o.  Second  Edition.  By  Asxhub  Oldhax  and  A.  La 
TacoBFoflXKB,  Esqrs.,  Barristen-at-Law.  Demy8T0.   1889.        IBs, 

DISTRICT  COUNCILS.-Chambers'  Digest  of  the  Uw  relet- 
ing  to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  GfoTomment.  Ninth  Edition.  — 
By  G.  F.  Craxbebs,  Esq.,  Barrister-at-Law.  Royal  8to.   1895.   10<. 

DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 

and  Matrimonial  Causes.— Seventh  Edition.    By  L.  D.  Powub, 

Esq.,  Barrister-at-Law,  Probate  Registrar,  Norwich.    Demy  8vo. 

1905.  1/.  5f. 

**T1ie  prutitioaer'i  staadsxd  work  on  diroroe  pnetiee."— Low  Qmar,  See, 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Ease- 
ments.—Br  JoBH  Lbtboubv  QoimAfiD,  Esq.,  Baxrister-at-Law. 
Sixth  Edition.    Demy  8yo.     1904.  U,  5t. 

"Nowhere  has  the  euMect  been  treated  eo  wrhannttrelT,  and,  we  may  add, 
80  edentifloaUy.  ae  by  Vx,  Goddard.  We  recommend  it  to  the  most  oarafol  etody 
of  the  law  itDaent,  ae  wdl  aa  to  the  libraiy  of  the  praetitioiier."— law  Tmeg, 

Innes'  Digest  of  the  Law  of  Easements. — Seyenth  Edition.    By 

L.  C.  Ihnxs,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court 

of  Judicature,  Madras.    Royal  12mo.    1903.  7f.  6d. 

**  Of  mactk  use  to  Btadente."— 2^at0  Notes. 

**  This  preeents  the  law  in  a  seriee  of  dearly  enmidated  proporitioiis,  which 
are  mixypcffted  by  examples  taken  in  general  from  decided  csueee."^SolicU<fra^ 
J0WIMI9 

*^*  AH  itandard  Law  Worke  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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BASBMEHTS— continued. 
Roscoe's  Easement  of  Light. — A  Digest  of  the  Law  relating 
to  the  Easeotent  of  Light. — With  an  Historioal  Introduotion, 
and  au  Appendix  containing  Practical  Hints  for  Architects  and 
Surveyors,  Observations  on  the  Right  to  Air,  Statutes,  Forms 
and  Plans.  Fourth  Edition.  By  Edwabd  SxAinJiT  Rosooe,  Ei«q., 
Barrister- at- Law,  Admiralty  Registrar  of  the  Snpreme  Court, 
Author  of  *' A  Digest  of  Building  Cases,"  «*  Admiralty  Practice," 
&c.    DemySvo.     1904.  7i.6d, 

**  A  most  niefal  littl*  work."— Law  Journal. 

"  A  olear  and  practioal  di^Mt  of  the  law."— Zotv  Twum. 

ECCLESIASTICAL  LAUf.-Phillimore's  Ecclesiastical  Law 
of  the  Church  of  Enffland.  By  the  late  Sir  Robkbt  Phujjicobb, 
Bart.  Second  Edition,  oy  his  son  Sir  W.  G.  F.  Peelldcobb,  Bart., 
assisted  hy  0.  F.  Jsxmbit,  Barrister-at-Law.  2  vols.  Royal  Hvo. 
1896.  Fubli$hed  at  Zl.  3«..  reduced  to,  net,  \l.  5«. 

*'  ETerythiag  that  the  ecolenliwtical  lawyer  oaa  poMiUy  need  to  know."— 
Law  Journal. 

Whitehead's  Church  Law. — ^Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  BsirjAimr  Whitehbad,  Esq.,  Barrister- 
at-liaw.    Demy  8vo.     1899.  10#.  M. 

"  A  perfect  mine  of  leemioff  on  all  topics  ecelwriastlml."— 2?aajy  TeUgrapk. 
"  A  book  which  will  be  neefol  to  lawyers  and  la7men."~Z)a«9  TYme*. 

ELECTIONS.— Day|8  Election  Cases  in  1892  and  1893.— Being 
a  Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  **  Rogers  on  Elections."    Royal  12mo.     1894.  7«.  M. 

Hedderwick's  Parlianfientary  Election  Manual  i  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  ElectionB 
in  Great  Britain  and  Ireland,  designed  for  the  Listruction  and 
Guidance  of  Candidates,  A«enta,  Canvassers,  Volunteer  AsaLstants, 
&c.  Second  Edition.  By  T.  C.  H.  Hkddsbwiox,  Eiiq.,  Banister-at- 
Law.     Demy  12mo.     1900.  10«.  6J. 

"  The  work  is  pre-eminently  practioal,  concise  and  fSbeexV—SciicUor^  Journal, 

Hunt's  Metropolitan  Borouffh  Councils  Elections  t  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  ByJoHiiHuiiT,£sq.,  Bar.-at-Law.  DemySvo.  1900.  3#.6«?. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.    RsoiBTBAXiov,  includinff   the   Ffeaotice  in  Registration 

Appeals;  Parliamentary,  MunicijMU,  and  Local  Government;  with 

Appendices  of  Statutes,  Orders  m  Council,  and  Forms.    Sixteenth 

Edition  ;  with  Addenda  of  Statutes  to  1900.    By  Mauuob  Powxiz., 

Esq.,  Barrister-at-Law.    Royal  l2mo.     1897.  1/.  It. 

**  Tlie  practitioner  will  find  within  these  covers  ererything  irtdch  ha  can  be 
expected  to  know,  well  axnnged  and  oarefnlly  stated."— Imo  TVmm. 

Vol.  II.  Pabt.tathtkntabt  ELBonoKS  kxn  PannoBre ;  with  Appen- 
dices of  Statutes,  Rulen  and  Fnrmi*,  and  a  Preoedent  of  a  Bill  of  Costi. 
Eighteentii  Edition.  By  C.  Willouqhby  Wiluaics,  Esq.,  Barrister- 
at-Law.    Royal  12mo.     1906.  1/.  1«. 

"  The  acknowledged  anthoii^  on  election  law."— Low  Jomntdl. 

"The  leading  book  on  the  difflciilt  sabjects  of  eleetioiis  and  election  psti- 
tiODS.  "—Iiaio  TVmM. 

**  We  have  nothing  bnt  praise  for  this  work  as  a  trostworthy  guide  for  candi- 
dates and  agents."— SoUsaorw*  JommaL 

Vol.  III.      MXTHIOIPAL  AND  OSBBB  EXOUTIOAB  AJKD  PlTlTlOlIB,  with 

Appendices  of  Statutes,  Rnles,  and  Forms,  and  a  Preosdent  of  a 
Bill  of  Costi.  Eighteenth  Edition.  By  C.  Wiixouobbt  Willuxb, 
Esq.,  assisted  by  G.  H.  B.  Ksnbick,  Esq.,  LL.D.,  Banisters-at- 
Law.    Royal  12mo.    1906.  1/.  U. 

\*  All  etnnitird  Lmio  Workionkept  in  Stock,  in  khif  Mff  and  Mir  bindieif^. 
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EMPLOYERS'  LIABILITY.— Mozle^Starlc—Fuff  «<ArU. 
trati<m." 

Robinson's  Employers'  Liability.  By  Abxhub  BoBmoir,  Esq., 
Barrister-at-Law.  Seoond  Edition.  Inolading  Preoedents  of 
Schemee  of  Gompensation.  By  the  Author  and  J.  D.  Stuabi  Sdc, 
Esq.,  Barri8ter-at-Law.    Boyal  I2mo.     1898.  7s.  6d. 

ENGLISH  LAW.— Campbell's  Principles  of  English  Law. 
Founded  on  Blackstone'  s  Commentaries.  By  Bobebt  Caicfbell,  Esq. , 
Banister- at-Law.  Edition  of  **  Ruling  Cases,"  &o.  {In  thepre$$,) 
Pollock  and  Maitland*s  History  of  English  Law  before  the  time 
of  Edward  I.  By  Sir  Fbbdbbiok  Pollogk,  Bart.,  and  Fbbd.  W. 
MiiiLAVD,  Esq.,  Barristera-at-Law.  Seoond  Edition.  2  Yola.  roy. 
8vo.    1898.  2/. 

ENGLISH  REPORTS.    Be-usne  of  aU  Dedsions  prior  to  1866. 

To  be  completed  in  about  1 60  Volumes.  Boyal  8 yo.    Issued  monthly. 

Now  Issued. 
HouHB  OF  LoBDB  (1694  to  IS^^e).     11  Vols.    Half-bound.         Set,  22/. 
P&iYT  CouNoiL  (Including  Indian  Appeals)  (1809  to  1872).    9  Vols. 

Half-bound.  Jfftt,  13/.  10#. 

Chakobbt  (Including  Collateral  Beports)   (1657  to  1866).    27  Vols. 

Half-bound.  Net,  401.  10#. 

Bolls  Cottbt  (1829  to  1866).    8  Vols.     Half-bound.  Net,  12/. 

Now  PUBLISHINO. 

Vice-Craitcxllobs'  Coubts  (1815 — 1866).  Complete  in  about  16  vols. 
Half -bound.  Net,  per  vol.,  1/.  10#. 

%*  The  Volumes  are  not  sold  separately.    Prospectus  on  application. 
"We  can  gpeak  unhesitatingly  of  tlie  a'lTantafre  to  the  lavyer  of  the  poeaos- 
Bion  of  UuB  excellent  repiiut  of  all  the  I<DgIiah  reports."— Arftaf^^r**  Journal. 

EQUITY,  imd  r%de  CHANCERY. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 

Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 

the  Chancery  Division,  with  Practical  Notes.    Sixth  Edition.    By 

Cecil  C.  M.  Dals,  Esq.,  Barrister-at-Law,  W.  TnfDiJ.  E[iiro,  Esq., 

a  Registrar  of  the  Supreme  Court,  and  W.  O.  Gk>LD6CH]aDT,  Esq., 

of  tbe  Registrars*  Office.     In  3  vols.    Royal  8vo.     1901.  6/.  6«. 

"The  new  edition  of  'Setan'  im  from  every  pcrfnt  of  view,  indeed,  a  most 
valuable  and  iodispenMble  work,  and  well  worthy  of  the  book*!  high  reputatian.** 
— Law  Journal. 

Smith's  Manual  of  Equity  Jurisprudence. — ^A  Manual  of  Equity 
Jurisprudence  for  Flraotitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Prindplea 
and  the  points  of  Equity  usually  occurring  in  G^eneral  Practice. 
Fifteenth  Edition.  By  Stditbt  E.  Wzlleaicb,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1900.  12«.  Bd. 
**  We  can  lafely  recommend  *  Rmith'a  Equity'  in  its  new  dothes  to  the  atten- 
tion of  ttodentB  reading  for  their  Eicaminationi."— Low  Note*. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.    Third  Edition.    By  H.  Abxhub  Suxh,  M.A., 

LL.B.,  Esq.,  Barrister-at-Law.    Demy  8yo.    1902.  2l#. 

"This  well-known  text-book  maintaina  its  high  repntation.  .  .  .  Thii  third 
edition  has  bem  brought  up  to  date  in  a  way  which  should  alio  make  it  UMfol  to 
practitioners  in  search  of  the  latest  authorities  on  any  given  point.  ...  The 
additional  eases  referred  to  in  the  text  and  notes  amount  to  many  hundreds." — 
LawJoumaL 

%*  AU  standard  ZOurWolrht  ah  keptin  Sto^yin  law  eaJf.  and  otktr  bin^ngsk 
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EQUITY  -continued. 

Williams'  Outlines  of  Equity. — A  Concise  View  of  the  PrinoipleB  of 

Modem  Equity.    By  Stdnst  E.  Williahb,  E8q.,  Barrister-at-Law, 

Anthor  of  ''The  Law  relating  to   Legpal  Bepresentatives,"   &o. 

Boyal  l2mo.     1900.  ^. 

"  The  aoooney  it  oombinM  with  oondBeness  is  remarkable."— £aic  MageuHne. 

ESTATE  DUTIES.-Freeth.— r«i^  «  Death  Duties." 

« 

ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By 
LuroBLOi  FiBLDnro  Eyrbbst,  and  ExnnTND  Atbobb,  Eflqm.,  BarriiiterF- 
at-Law.  Second  Edition  by  Lancelot  Fieldino  Eyeuxbt,  Esq., 
Barrister- at-Law.     Demy  8yo.  {In  theprets.) 

EVIDENCE.— Bodington.—  FuAf  ''French  Law." 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— By  Wx. 
Wills,  Esq.,  Barrister-at-Law.  Demy  8vo.    1894.  10«.  6d. 

"Contalna  a  large  amount  of  yaluable  information,  rerj  terKly  and 
aoonrately  conveyed.  "—La«0  Times. 

EVIDENCE  ON  COMMISSION.-Hume-Williams  and 
Macklin's  Talcing  of  Evidence  on  Commission  i  including  therein 
Special  Examinations,  Letters  of  Bequest,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
Huicx-WiLLiAMB,  Esq.,  K.C.,  and  A.  Boiobb  Magkldt,  Esq.,  Bar- 
rister-at-Law.   Demy  8yo.     1903.  I2s.  6d, 

**  An  acouzBte  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  ia  likely  to  occur  in  practice  haa  been  noted,  and  there  are 
appendicea  of  statutes,  rules,  orders,  preS^edents ;  and— which  is,  so  far  as  we  are 
aware,  a  novel  feature— principles  of  our  law  of  evidence  for  the  gruidance  of 
forego  advocates,  in  Kngliwh,  Irench,  and  Gtarman,  and  a  good  mdex.**-Lau>7\me$. 

EXAMINATION  GUIDES.— Bar  Examination  Quide.    By 

H.  D.  Woodcock,  and  B.  C.  Maxwxll,  Esqrs.,  Barristere-at-Law. 
Vols.  I.  to  y.  (1895-1899).  JSaeh;  net  Is.  6d 

Barham's  Students'  Text-Book  of  Roman  Law.  By  C.  Nioolab 
Babham,  Esq.,  Barrister-at-Law.    Demy  12mo.     1903.    Net,  2s.  6d. 

<*  This  is  a  first  primer  of  Boman  Law  for  the  beginner.  It  is  plain  and  clear, 
is  well  arranged,  and  so  simply  put  tiiat  any  student  can  follow  it."— Zow  Studenfs 
Journal. 

EXECUTIONS. — Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  C.  J.  Edwabob,  Esq.,  Barrister-at-Law.  Demy  8yo.   1888.     16«. 

EXECUTORS.— Coffin's  Testamentary  Executor  in  England 

and  Elsewhere.    By  B.  J.  B.  Gk>FFiv,  Esq.,  Barrister-at-Law. 

Demy  8to.    1901.  6«. 

Macaskie's Treatise  on  the  Law  of  Executors  and  Administrators. 
By  S.  C.  Maoaskib,  Esq.,  Barrister-at-Law.    dvo.    1881.      lOt.  6d. 

Williams'  Law  of  Executors  and  Administrators.-  Tenth  Edition. 
By  the  Bight  Hon.  Sir  Boland  Vauohav  Willeaicb  a  Lord  Justice 
of  Appeal,  and  Abthttb  Bobsbt  Inofbn,  Esq.,  one  of  His  Majesty's 
Counsel.     2  vols.     Boy.  8vo.     1905.  4/. 

**  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  Authority  than 
*  Williams  on  Executors.'  It  is  one  of  our  legal  dasdics,  and  is  unrivalled  in  the 
width  of  its  njoge,  'he  accurHcy  of  its  statements,  and  the  sound n«*i«  nf  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  every  prudent 
practitioner  will  do  well  to  possess  hims»lf  of  a  copy.**— Law  Times 

*  This  book— the  standard  work  on  its  subject— is  a  storehouse  of  learning  on 
erery  point  uf  administcation  law,  and  has  been  completely  brought  up  to  date." 
— Law  Journal. 

"  It  iafacHe  primers  the  leadine  authority  on  the  subjects  with  which  it  deals, 
and  is  a  work  which  every  prsotitruner  should  possess  and  nu  library  should  be 
without."— Zxno  Quarterly  Beview. 

%*  AU  iUmdard  Law  Wcrkt  are  kept  in  Stoek^  m  Um  ealf  and  other  hindinge. 
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EXECUTORS-i»ft^«fiM^. 

Williams'  Law  relating  to  Legal    Representatives.— Beal  and 

FerflonaL     By  Stdrxt  E.  Willuvb,  Esq.,  Author  of  *'  Law  ol 

Aoooont,"  <'  Ontlmes  of  Equity,"  &o.    Demy  8to.     1899.  lOt. 

"  We  «n  oonmiend  to  both  bnnchM  of  tlie  pofMiIuii,  and  man  mpmtlij 
to  lolidtora." — Law  Timet. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Ebvsbt  Kdio  Axxkh,  Esq.,  Bar- 
rister-at-Lsw.    Demy  8to.    1906.  6f . 

EXTRADITION.— BIron  and  Chalmers'  Law  and  Practice  of 
Extradition.  By  H.  C.  Bzboh  and  Kexmbtb  B.  Chalmsbs,  Eaqn., 
Barristen-at-Law.    Demy  8to.     1903.  1/. 

"  Th«  whole  book  is  eminently  practical,  and  the  practiee  and  proeednre  am 
clearly  and  ably  diaeosaed."  —Law  Timea. 

"  A  very  aatiiifactory  and  pr«ctacal  oolleotion  of  th«  treati«e  and  statatea 
relating  to  extradition  and  fngitiTe  off^n<)lin,  with  an  inter««dnfr  introdnetion, 
a  commentary  on  the  text  of  the  utatates  and  trrati««,  and  a  Talnable  alphabetical 
list  shewing  what  erimcB  are  compriwd  in  the  particnlar  tzeatiea.'* — Law  JcmrmuL 

FACTORIES  AND  Vlf  ORKSHOPS.-Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A  H.  Rttsoo,  Esq.,  K.C., 
and  L.  MoeBOP,  Esq.,  Baxiiater-at-Law.  Demy  8to.  1902.     12«.  6d. 

FARMy  LAVf  OF.- Dixon's  Law  of  the  Farms  induding  the 

Caaea  and  Statutes  relating  to  the  aabjeot;  and  the  Agricoltonl 

CoatomB  of  England  and  Wales.    Sixth  Edition.    By  Aubbbt  J. 

SpmrosB,  Esq.,  Barrister-at-Law.    Demy  8to.    1904.  II.  6f. 

**  A  oompleta  modem  compendium  on  agxionltiiral  matten."— Zmp  Timts, 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Thizd 
Edition.  By  0.  A.  Fbbabd  and  W.  Howlaxd  Rowkotb,  Esqm.,  Bar- 
naten-at-Law.    Demy  8to.    1888.  18t. 

FORMS.— Chltt/s  Forms  of  Civil  Proceedings  in  the  King's 

Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 

therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 

Thirteenth  Edition.    By  T.  W.  Ghzttt,  Esq. ,  a  Master  of  the  Supieme 

Court,  Hkbbebt  Chtett,  Esq.,  Barrister-at-Law,  and  P.  E.  Vizasd, 

Esq.,  of  the  Central  Office.    Royal  8vo.     1902.  1/.  I6t. 

**  The  book  ia  accurate,  reliable  and  exhauatiTe.'*— SMidior*'  JournaL 

"  Ihe  forma  axe  praoticaUy  exhauotiTe,  and  the  notea  very  good,  no  that  thii 

edition  will  be  invaluable  to  praotitlonera  whoae  work  ia  of  a  litigioua  k^."— 

Law  Journal, 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Chablrb  Bttbnet, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  8to.  1901.  21,  10<. 
•(  The  atandaxd  work  (m  Ghanoery  Procedure."— Zow  QMorUrt^  BmUm* 

Seton.— Fufo  "  Equity." 

Wolstenholme's  Forms  and  Precedents. — ^Adapted  for  use  under 
the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.  Sixth 
Edition.    Royal  8vo.    1902.  U,  u, 

V  ^^  ttandardLaw  Works  are  kept  m  Stock,  in  law  calf  and  oik^  hindinpt. 
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FRENCH  LAVf.— Bodington*8  Outline  of  the  French  Law  of 

Evidence. — Bj  Ouveb  £.  Bodinqton,  Esq.,  Barrister- at-Law. 

Demy  Svo.     1904.  6t, 

Cachard's  French  Civil  Code.  —  By  Hbnbt  Gagbaxd,  B.A., 
GouDsellor-at-Law  of  the  New  York  Bar,  Licenci^  en  Droit  de  la 
Faculty  de  Paris.    Demy  8vo.    1895.  1/. 

Qoirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Lbofold  Qoxraxd,  Lioenoi^  en  Droit. 
Demy  Svo.     1898.  U. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carryine  on  Business  in  France.— By  Lbofold 
OoiBAND,  French  S'llioitor.    Crown  8yo.    1902.  NH,  2$.  6d, 

Kelly.— rtdf "  Marriage." 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  Sbwbll,  LL.D.,  Solicitor.    Demy  Svo.    1897.    10«.  M. 

GAMBIA.— Ordinances  of  the  Colony  of  the  Gambia.  With 
Index.    2  Vols.    Folio.     1900.  Net,  3/. 

GAME  LAWS.— Warr/s  Game  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Grame.  By  G.  Tatlob  Wabbt, 
E8q.,  Barrister-at-Law.    Royal  12mo.     1896.  10«.  6d. 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  BoyalSvo.  1903.    8/.  10«. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  ChabxmE. 
ALLAN,M.A.,LL.B.,E8q.,  Barrister-at-Law.  Demy Syo.  1889.  1t»6tU 
Sebastian.—  Vide  '<  Trade  Marks." 

HACKNEY  CARRIAGES.  —  Bonner  A  Farrant.  —  Fuff 
"Motor  Cars.** 

HOUSE  TAX.— Ellis*  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England. — By 
Abthub  M.  Ellis,  LL.B.(T^nd.), Solicitor.    Royall2mo.    1886.    6«. 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  C.  Movtaoub  Lubb,  Esq.,  Barrister-at-Law.  Second 
Edition.  By  the  Author  and  W.  H.  Gbiivixh,  Euq.,  Barrister-at- 
Law.    Demy  Svo.     1896.  U.  5$. 

**  This  book  will  oertainly  be  oonsnlted  when  diiBoaltlei  arise  relative  to  the 
pmritinri  of  mnrried  women.*'— Xa<r  Journal, 

INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 

Foreign    Income. — By   Johv  Buchak,  Esq.^  Barrister-at-Law, 

with  Prefsjoe  by  the  Right  Hon.  B.  B.  Haldawb,  E.C.,  M.P.   Demy 

Syo.     1905.  10«.  ^. 

'*  A  learnMl  and  able  treattee.*'— ^o/ic>'or«*  Journal, 
'*  A  text  buuk  of  great  value."— Law  Journal, 

Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  use  of  the  Te«fflifh 
Income  Tax  Payer.  Third  Edition.  By  AjEeniu&  M.  Eun,  LL.B. 
(Lond.),  Solicitor.    Boyal  12mo.    1893.  It.M. 

Robinson's  Law  relating  to  Income  Taxj  with  the  Statotes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Sootland,  and 
Ireland.— By  Ajbxsub  KoBonov,  Esq.,  Barrister-at-Law.  Boyal 
8?o.    1896.  U.  If. 

Wbybrow's  Income  Tax  Tables. — ^By  G.  H.  Whtbbow,  Esq.,  of  the 
Iiioome  Tax  Bepayment  Branch,  SomermtHoose.  DemySro.  1905.  6s, 

**Thw  is  a  wnj  useful  book,  and  will  be  ftmnd  of  exoepti<nud  Tslne  to 
l>ai>k*^rs  sniic'tors,  offloiiUs  of  pablio  eumpanies  sod  other  prnMoooal  men."— 
Fmaneial  Timet. 

\* AU tt^ndard Law  Jforiu an kepiin Stotkf  in Uw miff  mUl oth^r 
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INDIA.— Mbert's  Government  of  India.— Being  a  Digest  of  the 
Statute  Law  relating  thereto,  with  Hiatorioal  Introdnotion  and  Dliu- 
trative  Doooments.  Bj  Sir  Couktokay  Ilbbbt,  K.C.S.I.  Demy 
8yo.     1898.  1*'.  1«. 

INDICTMENTS.— Bowen-Rowland8.—Fu<f  "Criminal  Law." 

INLAND  REVENUE.— Highmore*8  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Indading 
Appeals  to  Quarter  Sessions  and  hy  Special  Case,  and  ProoeedingB 
by  Collector's  Warrants  for  Beooirery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  Bj  N.  J.  HiamcoBB,  Esq.,  Barrister-at-Law, 
Assistant  SoUdtor  of  Inland  Bevenne.  Boj.  12aio.  1901.  7i.  6d. 
Highmore's  Inland  Revenue  Regulation  Act,  1890|  as  amended 
hy  the  Public  Aooounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &o.  By 
Kaxhaiozl  J.  HiftwifOTis,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Beyenua.    Demy  8vo.    1896.  7<.  6tf. 

INSURANCE.— Arnou Id  on  the  Law  of  Marine  Insurance. — 
Seventh  Edition.  By  Edwabd  Louis  db  Habt  and  Ralph  Ixm  Soonr, 
Esqra.,  Barri>tera-at-Law.    2  vols.    Bqyal  8yo.    1901.  3/.  3«. 

'*  The  aathon  have  aTsiled  theniMlTM  of  the  tuMe^  and  aasfirtaiioe  of  men  of 
practical  experience  in  nuurine  iBennuioe,  lo  that  the  book  may  be  relied  on  as 
Mcourate  from  a  biiainei>a  aa  well  aa  from  a  legal  point  of  view.  Hie  book  can 
beat  be  deacribed  by  ihe  one  word  *  excellent.'  "—Law  Journal. 

Tyser'8  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— ^By  Chabubb  Bobxbt  Ttbbb,  Esq.,  Bazrister-at-Law.  Demy 
8vo.    1894.  lOf.  ^. 

INTERNATIONAL  LAVf.— Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law.— By  Johh  Pawlbt  Bate, 
Esq.,  Header  of  International  Law,  &o.,  in  the  Lms  of  Court.  8yo. 
1904.  Net  2».  6<f. 

Dicey.— FUf  '<  Coniliot  of  Laws." 

Hairs  International  Law.— Fifth  Edition.  By  J.  B.  Axejlt,  Esq., 
Barrister-at-Law.    Demy  8vo.    1904.  Net,  \l  1«. 

Hall's  Treatise  on  the  Foreign  Powers  and  Uurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Banister-at-Law.  Demy 
8vo.     1894.  10c.  M. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War— Texts  of 
ConTcntions,  with  Notes. — By  A.  Pbabob  Hioom,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.    Boyal  8to.    1904.    Net,  Zt, 

Holland's  Studies  in  International  Law.— By  Thoicab  EBSznn 
Holland,  D.C.L.,  Banister-at-Law.    Demy  8yo.    1898.     10«.  ^. 

Nelson's  Private  International  Law.— By  Hobaob  Nsuxxv,  Esq., 
Barrister-at-Law.     Boy.  8yo.    1889.  1/.  1#. 

Rattigan's  Private  International  Law. — ^By  Sir  Wzujax  Hxhxt 
Eattzoan,  LL.D.,  K.C.    Demy  8yo.    1895.  lOf.  ^. 

•*  Written  with  admirable  eleanMaB.**— Xai9  JaunaL 

Walker's  Manual  of  Public  International  Law.— By T.  A.  Waikbb, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  8to.    1896.  9«. 

\*  AU  iUmdard  Law  Wwrke  arv  kept  tn  Stoek^  m  Uw  ctUf  and  other  Hndinft, 
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INTERNATIONAL  I.AW— continued. 
Walker's  History  of  the  Law  of  Nations.— Vol.  L,  from  the  Earliest 

Times  to  the  Peace  of  Westphalia,  1648.    By  T.  A.  Walkeb,  M.A., 

LL.D.,  Esq.,  Banistef-at-Law.    Demy  8to.     1899.  Net,  10«. 

Westlake's  International  Law. — Chapters  on  the  Ptinoiples  of  Liter- 

natioDalLaw.  ByJ.WnxLAZB,K.O.,LL.D.  Demy8yo.  1894.  10«. 
Westlake's  International  Law.— Fart  L  Peaoe.    By  J.  Wktlazb, 

E.O.,  LL.D.    Demy  8vo.    1904.  Net,  9t. 

Wheaton's   Elements   of   International    Law  i    Fonrth  English 
Edition.    Inoludiog  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlat,  M.A.,  Bsnister-at-Law.  Boyal  8vo.  1904.   H.  12#. 
The  leading  Amerioan  and  Inglish  work  on  Intsmational  Law. 

**  Wheaton  staadB  too  hi^  for  ottidaBL"— L«w  l%m4§. 

'*  We  oongxwtdUUe  ICr.  AtUy  on  the  akiU  and  dlaemtion  with  wUeh  ha  has 
performed  the  task  of  editing  a  standard  treatise  on  interaatiooal  law."~Zaw 
Journal. 

INVESTIGATION  OF  TITLE.-nJackson  and  Qossefa  In- 
vestigation of  Title.— Being  a  Fraotical  Treatise  and  Alphabetical 
Digest  of  the  Law  oonneoted  with  theTitle  to  Land,  with  Precedents  of 
Requisitions.     Second   Edition.     By  W.  HowLAin>  Jaokbov  and 
Tkobou)  GkManer,  Bsxristers-at-Law.    Demy  8to.    1899.      12s.  6d, 
"  "^P^U  be  of  real  help  to  the  hosf  eanTeyaaosr."— £aw  Nbtet, 
\*  See  "  Gonyeysnoing"  (p.  7),  for  companion  volume,  "  F^reoedents 
of  Porchase  and  Mortgage  Deeds,*'  by  the  ssme  Anthers. 

JUDGMENTS  AND  ORDER8.-Seton.—riiis«  Equity." 

JURISPRUDENCE.— Holland's  Elennents  of  Jurisprudence. 

—Tenth Edition.  By T.  E.  Hollato,  K.C.,D.0.L.  8to.  1906.  lOs.M. 

Markb/s  Elements  of  Law.     Sixth  Edition.     By  Sir  Wiluax 

ILkBDT,  D.C.L.    Demy  8to.    1906.  12s.  6d, 

JURY  LAVf  S.— Huband'a  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wx.  G.  Hubajo),  Esq., 
Barrister-at-Law.    Boyal  8to.     1896.  Neiy  IL  6s. 

JUSTICE  OF  THE  PEACE.— Magistrates*  Cases,  1894  to 

1905. — Cases   relating   to  the   Poor   Law,  the   Oriminal    Law, 

Licensing,  and  other  snhjects  chiefly  oonneoted  with  the  duties  and 

offioe  of  Magistrates.    1894—1906.  £aeh,  net  U. 

%*  These  Reports,  published  ss  part  of  the  Law  Jonmal  Reports^ 

are  issued  Quarterly.  Each  Fart,  net  5», 

Annual  St$b9cription,  payable  in  advance,  16f.  pott  free, 

Shirley's  Magisterial  Law. — ^An  Elementary  Treatise  on  Ifagisterisl 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  LifionABD  H.  Wkst,  LL.D.,  Solicitor.    Demy  8to.   1896.   7#.  6J. 

Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 

Jurisdiction  snd  Duties  of  Justices,  and  sn  Epitome  of  Criminal  Law. 

Seventh  Edition.  By  EborBT  Wasbubtoh  and  Lkonabd  W.  Ksbshaw, 

Eaqre.,  Barristers-at-Law.    Boyal  12mo.    1900.  10#.  6d. 

**  Hie  iaf onnation  giyen  is  oomplete  and  aooorate."— Lcnv  Jommdl. 

%*  A  U  etandard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  Hndin^e. 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,1888  and  1900.-A  Fraotioal  Guide  to  B^fp'tratioi^ 
and  Searohes.  By  Eansr  W.  E^toh,  Esq. ,  Senior  Clerk,  Land  Charges 
Department,  Land  Registry,  and  J.  Portra  Pubobll,  Esq.,  of  the  Mine 
Department,  Barrister-at-Lav.    Royal  Timo.    1901.      ifr<,  2«.  &f. 

LAND  LAW.— Jenks'  Modern  Land  Law.  By  Edwabd  Jsna, 
Esq.,  Barrister-at*Law.    Demy  8to.    1899.  I6s. 

LAND  TAX.-Bourdin*s  Und  Tax.— An  Exposition  of  the  Land 
Tax.  Indnding  the  Latest  Jodicial  Deoirions,  and  the  Changes  in  the 
Law  efleoted  by  the  Taxes  Ifianagement  Act,  &c.  Fourth  Edition.  By 
the  late  FsiDaBZCK  Huxphbstb,  Deputy  Registrar  of  Land  Tax ;  and 
Digests  of  Gases  dedded  in  the  Courts  by  Cbablss  C.  Atohibov, 
Depaty  Registrar  of  Lsnd  Tax.      Royal  12mo.    1894.  7#.  6d. 

Atchlaon*a  Land  Tax.— Chsnges  Effected  in  the  Prooeases  of  Assess- 
ment and  Redemption  by  Fart  VI.  of  the  Fmance  Act,  1896  (59  &  60 
Yiot.  c.  28).  By  Chables  C.  Atohisov,  Depaty  Registrar  of  Land 
Tax.    Royal  12mo.     1897.    {A  Supplmmt  to  above.)        Net,  2m,  6d, 

LAND  TRANSFER.-Brickdale  and  Sheldon's  Land  Trans- 
fer Acta,  1875  and  1897. — With  a  Commentary  on  the  Sections  of 
the  Acts,  and  Introdnotoiy  Chapters  explanatory  of  the  Acts,  and  the 
Conyeyanoing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, &o.,  together  with  Forms  of  Fteoedents  and  Model  Registers, 
Ac.  By  C.  FoamouB  Bbiczdalb,  Registrar  at  the  Land  Registry, 
and  W.  R.  Shbldov,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  FoBXBSOUx  Bsicocdalb,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1905.  1/.  be. 

"The  seoond  edition  of  thin  book  wiU  b«  welocraied  by  the  prsctitioii«r  wbo 
baa  to  do  with  regittered  land.  « r  with  winyeyandnir  of  *ny  kind  m  London, 
wherprpg'tinttimi  on  Nile  i*  now  oomim'soiT."— Ir**«o  Qtanerljf  Rev*MB, 

**  Ointain*  not  only  lengthy  and  valuable  notes  aLd  aanotatio  a  on  the  Land 
TnnMtf-T  Acta  and  Rule*,  but  also  full  and  nepantte  diMertations  on  the  law, 
procedure,  and  praotioe  tbereuoder."  -  Law  Timet, 

Jennings  and  Kinderaley*s  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts,  1875  and  1897; 
with  the  text  of  the  Acts  end  the  Rules  end  Fee  Order  of  1903.  By 
A.  R.  G.  JEMSuros,  LL.B^  and  G.  M.  Kiin>BB8LST,  Esqrs.,  Bar- 
risters-at-Law, snd  of  the  Land  Registry.    Rry.Svo.  1904.    I2e,6d. 

**  The  priodplea  and  praotioe  of  laod  registration  are  set  f  rth  in  a  dear  and 
oondae  nuumer  by  the  authon  in  iheir  diasertatiuna  and  notea."— Zaio  Time; 

LANDLORD  and  TENANT.-Redman's  Uw  of  Landlord 
and  Tenant.— Licluding  the  Practice  of  Ejectment.  Fifth  Edition. 
By  JoesPB  H.  Rbdicah,  Esq.,  Barrister-at-Law.  8yo.  1901.  1/.  6#. 
"  We  can  confidently  reoommend  the  preaent  edition.  "—Xoio  JoumaL 
Woodfoll'a  Law  of  Landlord  and  Tenant.— With  a  fall  Collection 
of  Precedents  and  Forms  of  Prooedore ;  oontsining  also  a  collection  of 
Lesding  Propositions.  Seventeenth  Edition.  By  J.  M.  Lblt,  Esq., 
Banister-at-Law.    Roy.  8vo.     1902.  1/.  ISe. 

'*Woodfa]l  ia  really  indiKpenaable  to  the  piaotiaing  lawyer,  of  whatever 
degree  he  may  be."— Zaicr  Journal, 

%*  AUetmimrdLaw  WorJte  are  kept  in  Stoeh^  m  law  ealf  and  other  hindinge. 
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LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts  i 
with  DeoiflioDS,  Foims,  and  Tables  ai  CoBts.  Second  Edition.  By 
J.  M.  LzoHTvooD,  Esq.,  Baniflter-at-Law.  DemySyo.   1900.    1/.  1#. 

**  This  work,  in  its  new  and  pradically  re-written  form,  may  be  dencribed  as  a 
handy  mid  well-arranved  trpatiae  on  th«>  Lands  Glaoses  Acta.'* — HolieUor^  Journal, 

LAWf  JOURNAL  REPORTS.-Edited  by  JoenMbws,  Esq., 
Barrister- at- Law.    Published  monthly.    Annual  Suhaeriptim : — 
Beports  and  Public  General  Statutes  N$t,  ZL  4«. 

BqM.  Stats.  &  Mews'  Annual  Digest  {Uaued  QuarUrly)  Net,  32.  lOf. 
Thin  paper  Edition^  forming  one  handy  YoL  for  the  year  Net,  ZL  At. 
Or,  without  the  Statutes  Net,  Zl. 

The  Law  Journal  weekly,  XL  extra. 
Synopsis  of  Contemporary  Reports,  1832  to  1905.       Net,  be. 

LAV^  LIST.— Law  List  (The;.— Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancer^ 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &o.,  &o.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Bajetleit,  I.S.O.,  Controller  of  Stamps,  and 
Beg^trar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Bevenue  and  of  the  Law  Society. 
1906.  Net,  10«.  6tf. 

l.AVi  QUARTERLY  R E VI E\lf .-Edited  by  Sir  Fbedebiok 
Pollock,  Bart. ,  D.C.L.,  LL.D.  Vols.  I. — ^XXI.  (with  Gkneral  Indices 
to  Vols.  I.  to  XX.)    Boyal  8vo.    1886-1905.  Saeh,  12«. 

(y  Annual  Subteription  poet  free  12«.  6<^.,  net.    Single  nunibere,  each  be, 
'*  A  little  criticism,  a  few  quotations,  and  a  bateh  of  anecdotes, 
afford  a  sanoe  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal, 

**The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
*  Notes '  always  so  entertaining  and  illustratiye,  not  merely  of  the 
learning  of  the  aeeomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jour, 

LAVfYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Snow,  Bubnet,  and  Stbingieb. 

(2)  The  A.  B.  0.  Guide  to  the  Practice.— Stbzkobb. 

(3)  The  Annual  Digest. — Mbws.    {Also  lesued  Qjuarterlff,) 

(4)  The  Annual  Statutes. — ^Lislt. 

(6)  The  Annual  County  Court  Practice. — Sxtlt. 

49*  Annual  Subeeriptiona.  {a)  For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net^  21.  8«.  (b)  Nos.  1,  2,  3,  and  4  only,  net, 
U.  18«.  {If  A.  B.  C.  Guide  is  not  wanted  28.  6d.  may  be  deducted  from 
euteeription  to  eeriee  {a)  or  {b).)  {c)  Nos.  3,  4,  and  5  only,  net,  U.  lbs, 
{Carriage  extra,  28.)    Full  proapectue  forwarded  on  application, 

*^*  AU  etandardLaw  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAIMTYER'S  COM  PAN  lON-^rMf  "Diary." 

LAVinrER'S  OFFICE.— The  Modern  UwyeKs  Office:  bem^ 
Suggestions  for  ImproTements  in  the  Organization  of  Law  Offices  and 
for  the  adoption  of  certain  American  Appliances  and  Business  Methods. 
By  A  SoLzonoB  of  tkb  SxTFBXiai  Goubt.    Royal  12mo.    1902.      6«. 

LEADING  CASES.— Ball's  Leading  Cases.    ruU  "  Torts.** 
Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.   Wxtli 
Notes.  ByW.S.SmiLBT,  Esq.,  Barrister-at-Law.  Seventh  Edition. 
ByBiGHABDWi3!S0ii,£aq.|Banister-at-Law.  DemySyo.   1904.  16«. 

"The  ■deotion  is  Tcry  Um,  thoog^h  all  are  diatinctly  *  Leading  Caaes,'  and 
the  notea  are  by  no  meaiia  the  leaat  maritoiioaa  part  of  the  work.*'— JUno  JoumaL 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.  By  Hehbt  Wasbubioh,  Esq.,  Banister-at-Law. 
Thixd  Edition.    Demy  8to.     1903.  12«.  (kT. 

,  "The  caaea  haTe  been  well  adeotod,  and  arranged.  .    .    .    We  oonaider  tfaaft 

It  will  amply  repav  the  atodent  or  the  praotitlooer  to  read  both  the  caaea  and  the 

LEGAL  HISTORY.— Deans'Student's  Legal  History.— Second 
Edition.  By  B.  Stobbt  Dkaub,  Esq.,  Bairister-at-Law.  Demy  Sva. 
1905.  6«. 

LEGAL  INTERPRETATION.-Beal's  Cardinal  Rules  of 
Legal  Interpretation.— Collected  and  Arranged  by  Edvabb  BsaZi, 
Esq.,  Barrister-at-Law.    Royal  8yo.    1896.  12t.  6d. 

LEGISLATIVE  METHODS.— I ibert's  Legislative  Methods 
and  Forms. — By  Sir  CouBnorjiT  Ilbbbt,  K.G.S.I.,  CLE.,  Parlia- 
mentary Connsel  to  the  Treasury.    Demy  8to.    1901.  16«. 

LEXICON.— FMf  *<Diotionaxy.'* 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digpest  of  the  Law  of  Libel  and  Slander:  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Prooednze, 
Praotioe,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Cases.  Fourth  Edition.  By  W.  Blazb  Odoxbs,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Bboxlbt  Eaves,  Esq.,  Barrister- at-Law. 
Boyal  8yo.     1905.  1/.  12«. 

"A  standard  and  ezbauatiTe  treatise  on  the  law  of  defamation  and  allied 
topi  v.'* — Law  Qwffifrly  Bevitw, 

**  The  moat  Msientiflo  of  all  our  law  booka.  .  .  .  .  In  ita  new  dreaa  thia  volQme 
ia  aecnre  of  an  appreotative  prof  e»ional  welcome.'*— Laio  Time*. 

«*  The  general  opinion  ox  the  prof eaaion  has  alwaya  aoooxded  a  hi^  plaoe  to 
Mr.  Blake  Odgem'  leazned  work."— /amp  Journal,  ■ 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
—Second  Edition.  By  Alfred  J.  Sloooicbb,  County  Borough  Police 
Court,  Huddersfield.    Demy  8vo.     1905.  Net,  2«. 

Talbot's  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  BetaU  of  Intozioating  Liquor.  With 
a  full  Appendix  of  Statutes,  Bules  and  Forms.  Second  Edition.  By 
Cbobqb  Johh  TiiBOT,  Esq.,  Barrister-at-Law.  Koyal  12mo. 
1905.  10<.  &f. 

"Hia  method  glTea  profeBiional  men  a  guide  to  the  legislation  aiforded  by 
no  otber  book." — Low  Journal. 

**The  dietioetive  frature  of  it  ia  that  the  expoaitkm  of  the  law  ia  amnged  in 
the  form  of  a  eode."— 2«a«o  QmarteHp  Jteview, 

%*  AH  iimdard  Law  Worfu  wrt  ht^i  in  ^of^^  in  Um  ea^  tmd  othir  bimfm^i. 
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UlGHT.—  nde  «  Easementg." 

LIGHT  RAILV^AYS.— rt(£9'*Tramwa78." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.-Bazal- 

getteand  Humphreys'  Law  relating  to  County  Councils.— Third 
Edition*  By  Gbobob  Httxphbbtb,  Eaq.  BoyalSvo.  1880.  7f.6i. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cl  pal  G  overn ment.  By  C.  Nobmaji  Bazauxbite  and  G.  Huxfebbyb, 
Eaqn.,  Barristen-at-Law.    Sup.  loyal  8yo.    1888.  3/.  3«. 

Humphreys.— rid^  "  Parish  Law." 

LONDON  BUILDING  ACTS.-Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  lutroduotions  and  Notes,  and  the  Bye- 
Laws,  Regulations  and  Standing  Orders  of  the  Council,  &c.,  &o.    By 

E.  Araxie  Cohzn,  Esq.,  Barrister-at-Law.    Royal  8to.    1006.    25«. 

"  llxese  important  statutes  (the  London  Building  Acts)  are  here  collected  in 
one  useful  y  ilume,  which  includes  the  A(*t  of  lfl06.  The  notes  to  the  various 
8*>ctions  are  carefully  wi-itt*  n,  and  afFord  valuable  assf stance  to  the  proctiiiooer. 
The  work  is  a  decided  acquitdtion  to  tte  library  of  the  local  ^vemment  lawyer, 
and  may  be  safe  y  reoommeoded  as  a  guide  to  the  difficulties  of  the  Building 
Acts."— Ldfo  TifM». 

Craies'  London  Building  Act,  1894 1  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  haye  been  dealt  with. — ^By  W.  F.  Cbaibb,  Esq., 
Barrister-at-Law.    Royal  8yo.    1804.  6#. 

LONDON  LOCAL  GOVERNMENT.  —  Hunfs  London 
Local  Q overn  menti  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hxtht, 
Esq.,  Barrister-at-Law.    2  yols.    Royal  8yo.    1807.  3/.  Zt, 

LUNACY.  — Heywood  and    Masseys   Lunacy  Practice.— By 

Abthub  Hstwood  and  Arnold  Masskt,  Esqrs.,  Solicitors.    Second 

Edition.    By  the  Authors,  with  the  assistance  of  Chables  Gabnett, 

Esq.,  Barrister-at-Law.    Demy  8vo.    1005.  0«. 

**A  clear  and  able  handbook.  .  .  .  A  feature  of  the  work  are  the  precedents 
given,  which  have  nearly  all  stood  the  test  of  actual  practice."— Lmo  Tiwtes. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
LAVf.-Fuif  *' Justice  of  the  Peace." 

MARINE  INSURANCE.-ru£f*<Lisnzanoe." 

MARITIME  DECISIONS.- Douglas'  Maritime  Uw  Deci- 
sions.—Compiled  by  Robt.  R.  Douolab.   Demy8yo.    1888.     1i.6d, 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  OxxyEB  E.  BomNOTON,  Esq.,  Baxrister-at- 
Law,Licenoi6  en  Droit  de  la  Faculty  de  Paris.  Roy.  8yo.  1805.  1/.  If. 

MARRIED  WOMEN'S  PROPERTY.-Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  Montagitb  Lush,  Esq.,  Barrister-at-Law,  Author 
of  "  The  Law  of  Husband  and  Wife."    Royal  12mo.    1887.         5«. 

\*  AU  iiOHdardZaw  Worhi  ar$  kept  in  Stock,  in  law  ca^  and  other  hindinfB, 
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MEDICAL  PARTNERSHIPS.  — Barnard  and  Stacker's 
Medical  Partnerships,  Transfers,  and  Assistantships. — By 
WnxxAX  Babhabd,  Esq.,  Banister- at- Law,  and  O.  BsBnuic  Stogkkb, 
Esq.,  Manag^g  Diieotor  of  the  Soholastio,  Clarioal  and  Medical 
Association  (Limited).    Demy  8yo.     1895.  lOt.  6d. 

MERCANTILE  LA1V.— Smith's  Compendium  of  Mercantile 
Law.— Eleventh  Edition.  Bj  Edwabd  Loun  dx  Hast,  H.A.y 
LL.B.,  and  Balfh  Iufp  Socst,  B.A.,  Eeqrs.,  Banisten-at-Law. 
2  Tols.    Royal  8to.     1905.  2/.  2«. 

'*  Of  Um  mateit  nJoe  to  the  mflnuitfle  lawyw.  **—£««  TIhm. 

"  One  of  the  meet  mAeatifUi  trcatuei  extant  on  nunraentile  law." — SoL  Jl. 


Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  By  O.  D.  Tddob,  Esq.,  Barrister-at-Law. 
Thixd  Edition.    BoyalSvo.     1884.  2i.  2«. 

MERCHANDISE  MARKS  ACT.  — Payn*s  Merchandise 
Marks  Act,  1887.— By  H.  Patv,  Barxister-at-Law.  Boyal  ISmo. 
1888.  3«.  6if. 

MINES  AND  MINING.-Cockburn.— FuCf  «Coal." 

MORALS  AND  LEGISLATION.-Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation. — By  JxBXinr  Bsir- 
THiJC,  M.A.,  Benoher  of  Llnoohi's  Inn.    Crown  8to.     1879.     6«.  6d, 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— By  W.  F.  BxDDOBB,  Esq.,  Banister-at-Law.  8yo.  1893.  lOt. 

**  A  reliable  end  neef nl  little  raannal."  -  Lnw  Stmdents*  JournaL 
'*  We  can  oordiitlly  reoommend  this  work  to  a  pracutioner  who  likes  to  hiTe 
■mall  compact  books  aC  hand  on  all  eubjeots." — Low  NoUg. 

Coote's  Treatise  on  the  Law  of  Mortgages.— By  the  late  Righabd 

HoLicss  CooTB,   Esq.,  Barrister- at- Law.     Beyenth  Edition.     By 

Stdket  Edwabd   Williaks,  Esq.,    Batrister-at-Law,  Author  of 

<*The  Law  relating  to  Legal   RepreAeotatiyes,"   "The  Law  of 
AocooDt,*'  fto.     2  vols.    Royal  8to.     1904.  3/.  3<. 

"  The  work  is  rerj  oomplete,  and  as  a  standard  book  is  one  to  which  tiie 
lawyer  may  turn  fur  aJmoet  any  point  he  needs  in  connection  with  its  sabjett." — 
Law  fitHdent^  Journal, 

"It  is  essentially  a  practitionet's  book,  and  we  pronounce  it  *oiie  of  the 
l)eKt.*"-Lav,yote4. 

MOTOR  CARS.- Bonner  and  Farranfs  Law  of  Motor  Cars, 

Hackney  and  other  Carriages.— An  Epitome  of  the  Law,  Statutes, 

and  Regulations.    Second  Edition.    By  G.  A.  BomrsB  and  H.  Q. 

Fabkant,  Esqrs.,  Barrihters-at-Law.    Demy  8yo.     1904.       12«.  6<f. 

**  Oorefully  revised  and  broug^ht  up  to  date."— i^ow  Timet. 

NAVY.— Manual  of  Naval  Law  and  Court  Martial  Procedure} 
in  which  is  embodied  Thring*s  Criminal  Law  of  the  Navy,  together 
with  the  Naval  Discipline  Act  and  an  Appendix  of  Practical 
Forms.— By  J.  E.  R.  Stsfbenb,  Esq.,  Barrister-at-Law,  C.  E. 
GxTFOBD,  Esq.,  C.B.,  Fleet  Paymaster,  Royal  Navy,  and  F. 
Habbibon  Skiib,  Esq.,  Staff  Paymaster,  Royal  Navy.  Demy  8vo. 
1901.  15f. 

**  Well  written,  exeellently  axnuiged,  and  folly  oomprehaniive.*'~Xow  Journal. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.    By  Hobacb  Swxb,  Esq.    8vo.    1884.         I2t.  6tL 

V  AU  itandard Law  Works  mre  k$pt  m  6toek,  in  kw  mffmdoih^kmdmgs. 
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NISI  PRIUS.'Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius.— Seventeenth  Edition.  BylCAUBna 

PowsLL,  Esq.,  Banifiter-at-Law.    2  yoIs.    Demy  8yo.    1900.    21.  2$. 

**  Continiies  to  be  a  TMt  and  oloMly  padced  itanhoiue  of  inf  onnatioik  on 
praetiee  at  Nki  FrinB.**—Law  Jtmrnal, 

**  Invaluable  to  a  Nisi  Frina  practitioner.*'— Zoto  QuarUrlg  Seview, 

NORTHERN  NIGERIA  LA^IfS.  — Qollan's  Northern 
Nigeria  Law.    BoyalSvo.    1906.  2/.  2/. 

NOTARY.— Broolce's  Treatise  on  the  Office  and  Practice  of  a 

Notary  of  England.— With  a  full  ooUeotion  of  Preoedents.    Sixth 

Edition.    By  Jajcbb  GBiKBioxTir,  Esq.,  Banister-at-Law.  Demy  8yo. 

1901.  1/.  6». 

'*The  book  ia  an  eminentlj  praotioal  one,  and  eontaine  a  Terr  eomplete 
collection  of  notarial  precedents.  The  editor  ii  to  be  oongzatolatea  upon  the 
execatian  of  a  very  thorough  piece  of  work."— Law  Journal, 

OATHS.— Stringer's  Oaths  and  Affirntations  in  Great  Britain 
and  Ireland }  being  a GoUeotion  of  Statutes,  Gasea,  and  Fozma,  with 
Notee  and  Pntctioal  Directions  for  the  use  of  Gonmiissioners  for  OathF, 
and  of  all  Conrts  of  Ciyil  Procednre  and  Offices  attached  thereto.  By 
Fbahgib  a.  SranrexB,  of  the  Central  Office,  Boyal  Conrts  of  Jnstioe, 
one  of  the  Editors  of  the  ''Annnal  Ftaotice."  Second  Edition. 
Crown  Syo.    1898.  4«. 

••  Indiipenflable  to  aU  oonuniHloiMn."— iSMIstonP  JowmdL 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River 

Colony.— Tranalatod.    Boyal  8yo.    1901.  21.  2t. 

OTTOMAN  CIVIL  LAVIf .— Qrlgsb/s  Medjelle,  or  Ottoman 
Civil  Law.— Transbited  into  English.  By  W.  E.  Gsiqcbt,  LL.D., 
Esq.,  Barrister-at-Law.    Demy  8yo.    1896.  U.  U, 

PARISH  LAVf.— Humphreys'  Parish  Councils.— The Lawrelat- 
ing  to  Pariah  Councils,  being  tiie  Local  OoTemment  Act,  1894 ;  with 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Gxobob  Huicpbbxtb,  Esq., 
Banister-at-Law.    Boyal  8to.    1895.  10«. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Ciyil  and  Ecclesiastical  Gk)Yemment  of  Parishes  and  the  Belief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  MAOirAiCAA^  Esq.,  Assistant 
Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 
under  the  Benefices  Act,  1898.    Demy  8yo.    1899.  U 

"  Of  great  service  both  to  lawyen  and  to  parochial  oBken.**^SoiieUonf  Jour, 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership. 
Eighth  Edition.  With  an  Appendix  of  Forms.  By  Sir  Fbbdbbicx 
PoLLOOx,  Bart.,  Barrister-at-Law,  Author  of  "Principles  of  Con- 
tract,** *'The  Law  of  Torts,"  fto.   Demy8yo.    1905.  10«. 

**  Fkaotitioners  and  stndenta  alike  will  welcome  a  new  edition  of  ttds  work." 
— Law  Journal, 

**  Of  the  ezeention  of  the  work  we  can  apeak  in  terms  of  the  Ugbost  pruee. 
The  language  is  simple,  oonoiae,  and  dear." — l^aw  Magaaine. 

**  Piaiaeworthy  in  design,  eoholBrlj  and  complete  in  ezeoution."— AU.  SevUw, 
%*  AUtUmdardLaw  Vorks  ar$ iupt  in  Stoek^  in  l&w  ca^ and  other  bindutgi. 
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PATENTS.—Edmunds  on  Patents.— The  Law  and  Ptaotioe  of 
Letters  Patent  for  InTentiona.  Bj  Lbwb  EsKuimB,  Eeq.,  K..C. 
Seoond  Edition.  Bj  T.  M.  SiBVXiii,  Esq.,  Barzistar-at-Law.  Boy^. 
8to.     1897.  1'.  12*. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Seoond  Edition.  By  Lbwib 
EDXtTHDS,  Esq.,  K.C.,  D.Sc.,  LL.B.    Imp.  Sto.    1895.    Net,  2«.  6<(. 

Johnson's  Patentees'  Manual.  — A  Treatise  on  the  Law  and 
Praotioe  of  Patents  for  Inyentions.  Sixth  Edition.  By  JufXi  JoHxr- 
80V,  Esq.,  Barrister-at-Law ;  and  J.  Hsmbt  Jomraoir,  SoHoitor  and 
Patent  Agent.    Demy  Sto.     1890.  10«.6^ 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Grown  8yo.     1900.  Net,  2«.  Gif. 

Morris's  Patents  Conveyancing. — Being  a  Golleotion  of  Pkeoedeatt 
in  ConTsyanoing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Praotiee.  By 
BoBSBT  Moaan,  Esq.,  Barrister-at-Law.   Royal  8yo.    1887.     ILbt. 

Thompson's  Handboolc  of  Patent  Law  of  all  Countries.— By 
Wm.  p.  Tbompsow.    Thirteenth  Edition.    12mo.    1905.    Net,  2<.  6^ 

Thompson's  Handbook  of  British  Patent  Law.  Thirteenth  Edition. 
12mo.     1905.  Net,6d. 

PAVfNBROKING.— Attenborough's  Uw  of  Pawnbroking, 
with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon.  By  Cbaslbb  L.  ATraNBOBOUOB,  Esq.,  Barrister- 
at-Law.    Post  8to.     1897.  Net,  Ze. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Pleadings  in 
Actions  In  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes.  Sixth  Edition.  By  Ctbil  Dodd,  Esq.,  K.C., 
and  T.  Wilueb  Cbxttt,  Esq.,  Barrister- at-Law,  a  Master  of  the 
Supreme  Court.    Boyal  8vo.    1905.  U.  18«. 

"  The  Btandaid  work  on  modem  pleading." — Law  JaumaL 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 

.    the   High   Court   of  Justice.— Sixth  Edition.     By  W.  Blazb 

Odobbs,  LL.D.,  K.C.,  Recorder  of  Plymouth,  Author  of  "A  Digest 

of  the  Law  of  Libel  and  Slander."    Demy  8yo.     1906.  12«.  M. 

**  Tlie  etadent  or  pnustitioner  who  desires  instraction  end  pnictioel  gtddemoe 


In  our  modem  nntem  of  pleading  eannot  do  better  than  poanae  himeell  of 
lir.Odgera*  hookJ*—Law  Journal. 

"An  invaluable  book." — Law  Kottt, 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— T^th 
Chemical  Introduotions  and  Notes.  By  G.  Latham  Bbowns,  Esq., 
Barrister- at- Law,  andC.  G.  Stbwabs,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.    Demy  8to.     1883.        12<.  M. 

POLICIES. — Farrer. — Vide  "Vendors  and  Purchasers.*' 

POVfERS.— Farwell  on  Powers.— A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Gbobgs  Fabwxll,  Esq.,  Q.C.  (now  a  Justice 
of  the  High  Court),  assisted  by  W.  B.  SHXLDOiTy  £<b<1*»  Banister- 
at-Law.    Boyal  8yo.    1893.  IZ.  he, 

%*  AU  etaniard  Law  Worhe  etre  kept  in  Stocky  in  law  calf  amd  other  binding. 
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PRINCIPAL  AND  AGENT.-Wright's  Lewof  Principal  and 
Agent,  B7  E.  BuoKWOos  Wbiqht,  Esq.,  Bamster-at-LKw.  Saoond 
Edition.     DsmySvo.     1901.  1S«. 


'*An  AUHUeDt  boak.*^'  Imk  Qwirterlj/  Ri 

PRIVY  COUNCIL  LAW.— Wheeler's  PrivyCouncilUwi  A 

ttynopm  of  kU  the  Appeals  deoided  b;  the  JndioU]  Committee  [inolnd- 
ing  IndiAiiAppeals]  from  ISTS  to  1891.  Together  witli  sprJoiBof  the 
Oues  from  the  Supreme  Court  of  (^nada.  B;  Gbobss  Whselxb, 
Esq.,  Banister- at-Law,  and  of  the  Jadidal  Bepartment  of  the  PriTy 
Connoil.    Rojal  Sto.     1803.  I^  lU.  Sif. 

PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  th9 
High  Coun  of  Admiralty,  before  the  Lords  Commissionera 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859.— Edited  by 
'E.  8.  RosoOE,  Esq.,  Barristei-at-Law  and  Admiralty  Begietrar. 
2  Vole.    Royal  8to.     1905.  JVrf,  21.  10.. 

"Ur.  Rtwne  ba>  ffridently AditM  tliAa  ToltirafA wldi  mtich  fmrs,  jud  ot«it 
atndrnt  of  intemiLtioul  LiW,  here  and  eliievhere,  will  be  grateful  to  him." — 

"We  glidlj  ftcbnowledffB  tJie  exr^Uent  jadgment  vith  which  Ur.  Boiiooe 
hu  performed  hig  (aali.  The  EDRliah  Prize  Oua  will  be  »  bmn  to  the  itndent 
of  intcTntitJuQBl  ]tw,  ood  in  timet  of  navdl  wufare  Co  the  practitioaer.*' — Lav 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland). — By  Hotabd  A.  Nklsov,  Esq.,  Barriater' 
at-Law.    DemyBvo.     1901.  lit.  6d. 

Powles  and  Oakley  on  Probate.— Fotuth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Fotlbb,  Eeq.,  Borrister-et-Law,  District.  Probate 
Be^trar  for  Norwioh.  Part  II.  THE  PRACTICE.  CoDteutioas 
Practice.  By  W.  M.  F.  WiTiaiOH,  Esp  T».™-ri«^.t.T*_  «»  »!.= 
Probata  Registry,  Somerset  Houae.     Noi 

E.    LOTELL    lillNSBBIIHlB,    £sq.,    Of   the    '■ 

Houee.    Demj  Svo.     1906. 
PROPERTY.— &.  alto  "  Baal  Property. 
Raleigh's  Outline  of  the  Lawof  Propert; 
Strahan's  Qenersl  View  of  the  Law  of  I 

By  J.  A.  5TK.1EUI,  Bsaisted  by  J.  Sraoi. 
tar«-at-L«w.     Damy  Bto.     1905. 

"  The  itudent  will  not  EMily  Hnd  »  better  mt 
(hui  that  which  Is  eontalned  in  Ihia  book."— Sol 

•■  We  know  of  no  better  book  tor  the  c1»»-k 

PUBLIC    MEETINGS.— Chambers 

Heatings,  —  Second    Edition.    By  Ob 

Banister- at-Law.    Demy  Sto.     188S. 
QUARTER  8ESSI0NS.-5O  obo  " 

Pritchard's  Quarter  Sessions.— The 
Procednre  of  the  Qoarter  Sessions  in  , 
Civil,  and  Appellate.  Second  Edition. 
and  v.  QxiHUf  Uilvixd,  Esqra.,  Ban 
1904. 

"  A  moat  DHfnl  ind  wmpnhenglvs  guide  1 


^  AUttmdardLmt  JTorit  an  itpl  in  Sleek, 
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RAILVIf  AY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway.— By  H.  B.  DiBLnravov, 
Esq.,  Banister-at-Law.    Demy  8yo.     1893.  1'.  6s. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  CoUeotion  of  the  Acta  and  Orders  relating  to 
Bailvay  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  deoided  thereon.  Third  Edition.  By  J.  H.  Bixjoos 
Bbowks,  Esq.,  one  of  His  Majesty's  Counsel,  and  F^ask  Baxjoux 
Bsowini,  Esq.,  Bairister-at-Law.    Boyal  8to.    1899.  2L  2s. 

"  ContainB  in  a  TeitT  ctmam  fom  the  whole  law  of  nOMKf.^—Tkt  TImm. 

"  It  la  difficult  to  find  in  this  work  any  mbjeet  in  oon&eotiaB  with  nulwayt 
which  IS  not  dealt  with."— Low  Tinu$. 

**  Praotitionen  who  require  a  comprdieoiife  twatiee  on  railwaj  law  wiU  find  it 
indiapenaable.'*— Laic  JourmaL 

Disney's  Law  of  Carriage  by  Railway.— By  Hxnbt  W.  Dibvbt, 
Esq.,  Barris^er-at-Law.    Demy  8vo.     1905.  7<.  6d. 

**  Containe  mnch  uaeftil  infonnation,  and  can  he  cordiallj  recommended  to 
the  lawyer."— L<wr  THmes, 

**  Veiy  intemting  and  uwetal."—Solieiton^  Jomrnal. 

Powell's  Relation  of  Property  to  Tube  Railways.— By  Majjbicr 
PowEZX,  Esq.,  Barrister-at-Law.    Demy  8to.    1903.       Ket  Is.  6d. 

RATES  AND  RATING.  — Castle's  Law  and  Practice  of 
Rating.— Fourth  Edition.  By  Edwabd  Jaxbb  Caseli,  Esq.,  one 
of  His  Majesty's  Counsel,  &o.    Boyal  8yo.    1903.  IL  bs. 

**  A  compendiooe  treatiae,  which  haa  earned  the  goodwill  of  the  ririfaffuii  on 
aeeonnt  of  tte  conctaeneei,  its  laddity,  and  ite  aoconcy.'*— Low  Tima$. 


Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries.— For  the  use  of 
Colliery  Owners,  Viewers  and  Inspeotors.  By  H.  B.  Hivs 
Hamilton  and  Ubqtthabt  A.  Fobbss,  Esqis.,  Barristers- at-Law. 
Demy  Svo.    1902.  Jfiei,  17<.  6d. 

"  An  eminently  practical  "work..**— Law  TiauM. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes,  oom- 
prising,  among  others,  the  Statutes  relating  to  Preeoription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Debts  out 
of  Real  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Being  a  Tenth  Edition  of  Shelf  ord*s  Real  Property 
Statutes.  By  T.  H.  Cabsov,  Esq.,  K.C.,  and  H.  B.  Bompab,  Esq., 
Barrister-at-Law.    Boyal  Svo.     1902.  1/.  16<. 

'*  Absolutely  indiapeneahle  to  oonyeyanemg  and  equity  Uwyen." 
De  Viliier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8vo.    1901.  3*.  M. 

DIgby's  History  of  the  Law  of  Real  Property.    Fifth  Edition. 

Demy  8yo.    1897.  lis.  M. 

Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 

the  Beal  Property  Limitation  Acts,  1833  and  1874.— By  Jomi  K. 

LiOBTWOOD,  Esq.,  Barrister-at-Law.    Demy  8to.    1894.  lbs. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Rxghabd  C.  MAOLATJBor,  Eso.,  of  Lincoln's  Inn. 
Demy  8vo.    1901.  10«.  Sd. 

%*  All  ttcndard  Law  Works  ars  kept  in  Sioei,  in  law  calf  and  other  bindings. 
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REAL  PROPERTY-confinuai. 

Sheiford's  Real  Property  Statutes.— FiA  "  Cmsoo." 
Smiths  Real  and  Personal  Property.— A  Oompendiuin  of  the  Law 
ot  Beal  sod  Pencmal  Propsrtj,  piinurilj  oonneotad  with  Onn* 
yejtaimtg.  Deadgned  m  t  Seoond  Book  tta  Stndaots,  snd  m  a 
l^gixt  ol  the  moet  naefal  leaiuiner  ti»  FnotitdoiMn.  Sixth  Edititm. 
Bj  the  AmsoM  and  J.  Tkim^^m,  LL.lf .,  Baiiiat<r>at-Law.  1  Tola. 
Daaj  8to.    1884.  21.  St. 

"  A  book  iriiidi  ha  (tha  tti^mit]  majna&antwaitmrftawlBiiiKilitiai 

plMHBTB." — Low  TVlHJ. 

Strahan.—  FiA  "  Property." 
REGISTRATION.-Rogers.— riA  <<  Eteotlona.'' 
Fox  and  Smith's  Registration  Cases.    (1886—1899.)    Itoysl  Sto. 

auf.  Ml,  21.  lOt. 
Smilh'a  (C.  Lacey]  Registratforr  Cues.    (139S-19DS.)    Royal  Svo. 
Caif,  tut.  It.  14>. 
REPORTS.— Fill)" SngliBh  Reports." 

REQUISITIONS    ON    TITLE.  — DIokins.— ru>  "ConTey- 

REVERSIONS.-Farrer.— FU^  "Toidoia  and  Fnnhaaen." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The 
Btatntc:  Law  relscing  to  River*  Foliation,  oontaining  the  BiTera  Folia- 
tion Preientiou  Aota,  1376  and  1893,  together  witlitlieSpMiAlActain 
force  in  the  Weat  Biding  of  Yorkihirs  and  the  Count;  of  Lsnoaster. 
Bj  Ceasim  Joseph  Hawobth,  Solidtor,  B.A.  (Oantab.),  LLB. 
(Loudon).     Boyal  ISmo.     1897.  6t. 

ROMAN  LAW.-Abdy  and  Walker's  Inalitutes  of  Justinian, 
Tnuulaled,  with  Hotea,  by  J.  T.  Aacr,  LL.D.,  and  the  late  Baiix 
Wuna,  H.A.,  LL.D.    Grown  8to.     18T6.  16*. 

Abdy  and  Walkar'a  Commentaries  of  Qelua  and  Rules  of  U<'^i>'< 
'With  a  'KvmlatioB  and  Notea,  by  J.  T.  Asm,  LL.D.,  late  1 
ProfeaaoT  of  Lawa  in  the  Unirerdty  of  Osmbridge,  and  th 
Bbtu  Wima,  H.A.,  LL.D.    New  Edition  by  BnAX  Wi 
Crown  Bto.     IB3S. 
Barham's  Students'  Text-Book  of  Roman  Law, — By  C.  N 
BixHui,  Eaq.,  Barriater-at-Law.    Demy  12mo.     1903.     Ntt, 
*^A<»l1ecti<ni  of  notes,  ct«AriTuid  iJmply  mpieawrf,  upon  the  pnodpfl 
at  Bonmii  L«ir  h  liej  m  i^ted  in  Uie  Iiutituua  ol  Oalui  ud  Ju 
Mmtlf  unngnd,  and  tonui  compliTleontUaeof  Uienitiject"— Ham  HM 
Goodwin's  XII.  Tables. — By  Fasnaaiox  GooDwn,  LL.D.  L( 

Boyal  llmo.  1886. 
Qreene's  Outlines  of  Roman  Law, — Conaistiiig  chiefly 
Analyiia  and  Sanunary  of  the  Inatitatca.  For  the  aae  of  Stu 
By  T.  Whtoxmbb  OBKBas,  Banister-at-Law.  Foorth  E> 
Foolaoap  8vo.  1884. 
Orueber's  Lex  Aquilla. — The  Boman  Law  of  Damage  to  Pro] 
bejng  a  OoDunmtary  on  the  Title  of  the  Dig«at  "  Ad  Iiegem 
liam"  (Ix.  2).  With  an  Introduction  to  the  Study  of  the  ( 
JtuisCirilia.  ByEawinGBnBKB,Dr. Jar.,H.A,  8^0.1886.  1 

*.*  ABtlmtianlLaw  Warlaanktpt  i»  8tetk,  in  Urn  caffendatAtrHi 
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ROMAN  LAlV^MM/imMr. 

Holland's  Institutes  of  Justinian. — Seoond  Editioii.  Extrs  fcap. 
8to.    1891.  6*. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demj  Svo.    1881.  14f. 

Holland's  Qentilis  Alberici,  I.C.D.,  I.C.P.R.,  de  Jure  Belli 
Libri  Tree.— Edidit  T.  E.  Hoi&axd,  LCD.  SmaU  4to.,  half- 
moroooo.  1/.  1«. 

Monro's  Digest  of  J  ustinian.— Tnmdated.  Bj  G.  H.  Mohbo,  M. A. 
Vol.  I.    Boyal  8to.     1904.  Net,  12«. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  TraiiBUted,  with  Notes,  by 
0.  H.  ICovBO,  M.A.    Grown  870.    1898.  fit. 

Monro's  Digest  XIX.  2,  Locati  Conduct!.  Tranriatad,  with  NoteSp 
bj  G.  H.  Mono,  ILA.    Grown  8yo.    1891.  b: 

Monro's  Digest  XLVII.  2,  De  Furtls.  Tnnalated,  with  Notes,  bj 
G.  H.  MoHBO,  M.A.    Grown  8to.    1893.  fit. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Domlnio.  Trans- 
lated, with  Notes,  bj  G.  H.  Mosbo,  M.A.     Grown  8yo.    1900.    fit. 

Moyle's  Imperatoris  lustiniani  Inatitutionum  Libri  Quattuor. — 
Fourth  Edition.    Demy  8vo.    1903.  16t. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Fourth 
Edition.    Demy  8vo.     1906.  6t. 

Poste's  Elements  of  Roman  Law.— By  Gains.  ¥^th  a  Translation 
and  Gommentary.    Fourth  Edition.    Demy  8to.    1904.      Net^  16t. 

Rob/a  Introduction  to  the  Study  of  Justinian's  Digest,  oon- 
taining  an  aooomxt  of  its  oompoeition  and  of  the  Jurists  osed  or 
refened  to  therein.    By  H.  J.  Bobt,  M.A.    Demy  8yo.    1886.    9t. 

Roby's  Justinian's  Digest.— lib.  VII.,  Tit.  L    De  Usufroota,  with 

a  Legal  and  Fhilologioal  Gommentaiy.     By  H.  J.  Bobt,  M.A. 

Demy  8to.    1884.  9t. 

Or  the  Two  Parts  oomplete  in  One  Volnme.    Demy  8vo.  18«. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines. — ^ByH.J.BoBT,M.A.  2to1s.  Demy8To.  1902.  iVt/,30t. 

Sohm's  Institutes  of  Roman  Law. — Second  Edition.  Demy  8yo. 
1901.  18t. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 

the  late  Bbtav  WixXBS,  H.A.,  LL.D. 

Part  I.  Mandati  yel  Gontra.  Digest  xvn.  z.  Grown  8^0.   1879.  fit. 

Part  m.    De  Gondictionibus.     Digest   xn.   1    and  4 — 7,  and 

Digest  zm.  1—3.    Grown  8to.     1881.  Ot. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 

GoUeoted  and  annotated  by  Bbtan  Waxxeb,  M.A.,  LL.D.      Grown 

8vo.    1877.  Ot. 

Whewell's  Qrotius  de  Jure  Belli  et  Pacia,  with  the  Notes  of  Bar« 

beyrao  and  others ;  accompanied  by  an  abridged  Translation  of  the 

TffiEt,  by  W.  Webwhll,  D.D.    3  toIs.    Demy  8yo.     18fi3.  12t. 

%*  All  standard  law  Works  are  kept  in  Stock,  m  ktw  calf  and  other  bindings. 
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RULING  CASES.— Campbell's  RulingCases.— Arranged,  An- 
notated, and  Edited  bj  Robbbt  Campbell,  of  Lincoln's  Inn,  Eeq., 
Bazrister-at-Law,  Advocate  of  the  Scotch  Bar,  aasisted  bj  other 
Members  of  the  Bar.  With  American  Notes  by  Isviko  Bbownb, 
formerly  Editor  of  the  American  Beports,  and  the  Hon.  Lbonabd  A. 
Jo2fB8,  A.B.,  LL.B.  (Harv.)-  Boyal  8to.  1894-1902.  Half  vellum^ 
gilt  top.    Complete  in  XXVI.  Volumes.    Price  for  the  set,  net^  26/. 

%*  The  Volumes  sold  separately,  net^  each  \l,  6t. 


I. — ^Abandonment-  Aotlon. 

II.  —  Aotion    Amendment 

lll.~Anoient  Light—  Banker. 

lY.    Bankniptoy-Bill  of  Lading. 

v.— Bill  of  Sale— Confliot  of  Uwt. 

VI.  -  Contraot 
Vll.—Converslon— Counsel. 
Ylll.  -  Criminal  Law— Deed. 

IX.  ~  Defamation  —  Dramatio  and 
Musioal  Cofiyrlght 

X.— Easement-  Estate. 

XI.— Estoppel    Exeoution. 
XII.    Exeoutor— Indemnity. 
XIII. — Infant— Insuranoe. 


XIV. — Insuranoe — Interpretation. 

XV.— Judge— Landlord  and  Tenant 
XVI.— Laroeny— Mandate. 
XVII. -Manorial  Right  -Mistake. 
XVIII.— Mortgage  -  Negllgenoe. 

XIX.— Negliger|oe— Partnership. 

XX.— Patent 

XXI.— Payment— Purohaso  for  Value 

without  Notioe. 
XXII.— Quo  Warranto— Release. 
XXIII. -Relief —Sea. 
XXIV.— Searoh  Warrant— Telegraph. 
XXV. -Tenant- Wills. 
XXVI.— Table  of  Cases;  Index. 


THIS  SBBIZS  PRESENTS- 

The  best  Engliah  Decisions  (in  ftdl). 

From  the  earlier  Reports  to  the  present  time, 

Grouped  under  topics  alphabeti(»lly  arranged. 

UNDER  EACH  TOPIC  IS  GIVEN- 

A  **  Rule  "  of  law  deduced  from  the  oasee ; 
The  early  or  '*  leading  '*  case  (in  full) ; 
EngliMh  notes  abstracting  collateral  cases ; 
American  notes. 

THE  OBJECT  OF  THE  SEBIES  18- 

To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority. 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

Ezraicifl  fbox  Fbess  Notioes. 

"A  Crdopsedia  of  la«r  .  .  .  .  most  ably  ezecated,  learned,  oocmte.  dear, 
oondoe ;  out  perhaps  its  chief  merit  is  that  it  impreraei*  on  ns  what  the  prootising 
Englidi  lawyer  is  too  apt  to  forget— that  Enguah  law  really  is  a  body  of  prin- 
dples."— T»«  Briti*h  Review. 

**  One  of  the  most  ambitions,  and  ought  to  be,  when  it  is  complete,  one  of  the 
most  generally  usefol  legal  worka  which  the  present  oentnry  has  prodnoed." — 
Literature. 

"  A  pof  ect  storehonse  of  the  prindples  established  and  illnstrated  by  ova 
cose  law  and  that  of  the  United  BtateN.'*— I^ato  Times. 

**  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  eveiThody  concerned.  It  may,  indeed,  be  said  to  oonstitate, 
for  the  present,  the  hign-water  mark  of  ihe  sdenoe  of  book -making."— &i<.  Rev. 

"  A  work  of  unupual  value  and  interest.  .  .  .  Eodi  leading  case  or  group 
of  cases  Ih  nreoeded  by  a  statement  in  bold  type  of  the  rule  which  they  are  quoted 
08  eatabliKhing.  The  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  will  be  adequately  and  sucoerafully  carried  out.** — Solidtora'  Journal. 

**  The  English  Buling  Cases  seem  generally  to  have  been  well  and  carefully 
diosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes.*'— Xoio  Quarterly  Review, 

**  The  Series  has  been  maintained  at  a  high  level  of  ezoellenee." — 

TheTimee. 

*«*  AU  ttandard  law  JTorkt  are  h^i  in  Stock,  in  law  ealf  and  other  hindingt. 
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SALES.— Blackburn  on  Sales.  A  Traatiae  on  tba  Efieot  of  the 
OoDtmst  of  Sale  on  the  Ijegel  Bights  of  Phiperty  and  Poawwrinn  in 
(}ooda,  Waiea,  and  Merchandiae.  Bj  Lozd  Blagkbtov.  2nd  Edit. 
By  J.  0.  Gbasam,  Eaq.,  Baniater-at-Law.  BoyalSTO.  1886.    1/.  1«. 

SALVAGE.—Kennedy's  Treatise  on  the  Law  of  Civil  Salvage. 
—By  William  R.  Exmn,  Eao.,  Q.C.  (now  a  Joatiee  of  the  Hi^^ 
Court).     Bo7al8TO.     1891.  12t. 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law.  Second  Edition.  By  Pbilip  E.  HiXEsa,  Solioitor  and 
Notary,  fonnerly  Under-Sheriil  of  Newoaatle-on-l^e.  Boyal  8to. 
1903.  W.  10<. 

**  We  think  that  this  book  will  be  of  ytrj  great  eeeietenoe  to  any  penona  who 
may  fill  the  poeitioos  of  high  ahefiir  and  oxider-flheriff  from  thie  time  forth.  The 
whole  of  the  lenl  pgofewion  will  derive  great  adTantage  from  having  thie 
Tidnme  to  eoneuit.'*— Law  T^mm. 

**  The  enbject  ia  one  of  great  nractifial  importaaoe,  and  this  edition  will  be 
moet  valnaUe  in  the  oflioe  of  aheiub  and  aokoiton.''— L«ia  Journal, 

SHIPPING.— Carver.-- Fi4i«  «  Camera." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  Rboihald 
G.  IfABSDBir,  Eaq.,  Baniater-at-Law,  Aathor  of  <'The  Law  of 
Colliaiona  at  Sea."    Royal  8yo.    1899.  1/.  lOt. 

Pulling's  Merchant  Shipping  Act,  1894.— With  Introdaction, 
Notea,  and  Index.  By  ArwAwnaB  Poiuve,  Eaq.,  Barriater-at- 
Law.    Royal  870.     1894.  JV«f,  di. 

Pulling's  Shipping  Codei  being  the  ICerohant  Shipping  Aot,  1894 
(67  &  68  Viot.  0.  60).  With  Introdootion,  Notea,  Tables,  Rolea, 
Ordera,  Forma,  and  a  Fall  Index. — ^By  ALaxunna  PuiLDro,  Eaq., 
Baniater-at-Law.    Royal  8to.     1894.  Net,  U.  ed. 

Temperle/s  Merchant  Shipping  Act,  1894  (57  4  68  Vict, 
c.  60).  With  an  Introdnctiofn ;  Notea,  mwlni^JTig  all  Caaea  decided 
under  the  former  enactmenta  oonaolidated  in  thia  Act ;  a  Comparatiye 
Table  of  Seotiona  of  the  Fonner  and  Preaent  Aota ;  an  Appendix  of 
Rolea,  Regtdationa,  Fonna,  etc.,  and  a  Copioua  Index. — By  Robbbt 
TxKPEBLBT,  Eaq.,  Barriater-at-Law.    Royal  8to.     1896.  1/.  6«. 

SLANDER.— OdRers.—  F«f#  «  Libel  and  Slander." 

SOLICITORS.  ^-Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statatea 
and  Rolea,  the  Colonial  Attomiee  Relief  Aota,  and  Notea  on  Appoint- 
menta  open  to  Solicitora,  and  the  Right  to  Admiaaion  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Preoedenta.  Third  Edition.  By 
A.  CoBDSBT,  Eaq.,  Bamater-at-Law.    Demy  8to.     1899.         1/.  1$, 

**  The  leading  authority  on  the  law  relating  to  eolidtara."— Zato  JommaL 
**  A  complete  compendium  of  the  law.'*— Law  Timet, 

SPECIFIC  PERFORMANCE.  — Fry's  Treatise  on  the 
Specific  Performance  of  Contracts.  By  the  Right  Hon.  Sir 
Edwabd  Fst.  Fourth  Edition.  By  W.  D.  Rawuns,  Eaq.,  KC. 
Royal  8to.     1903.  1/.  iSs. 

**  The  leadimr  authority  on  its  subject."— £a«p  Journal. 
"Mr.  Bawlina  has  acquitted  himself  of  hie  reepondhle  taak  with  ■Jfrn^i 
abmty."-Laio  Timeo,  ^ 

%•  AU itandard Uw  WorktttreJOpt mi  Stock,  m  kwcal/md ^h$rhmdmg9 
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STAMP  LAlVS.~Highmore'8  Stamp  Laws.— Bomg  the  Stamp 
Acts  of  1891  :  with  the  Aote  amending  and  extending  the  same, 
including  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  oontaining  Tables  showing  the  com- 
parison with  the  antecedeot  Law.  Second  Edition.  By  Nathaniel 
JosBPH  HiOHXOBB,  Assistant- SoUoitor  of  the  Liland  Revenue.  Demy 
8yo.    1902.  10«.  ed. 

"  The  rec^^gnized  work  on  the  Bubjeot." — Law  Quarterly  Review. 
**Thia  edition,  like  the  foimer  one,  will  be  found  of  the  greatest  lue  by 
solicitors,  offioers  of  companies,  and  men  of  business.*' — Law  Journal, 

"A  very  comprefaensire  yolume,  fulfilling  erery  requirement.*'-— JiMfiee  of 
Ae  JPeace. 

"  Mr.  Highmore's '  Stamp  Laws'  leayes  nothing  undone."— nu  CfwUian. 

STATUTES,  and  9u2i  «  Acts  of  Parliament." 

Chitty's  Statutes.~The  Statutes  of  Practical  Utility,  from  the 
earliest  times  to  1894,  with  Supplemental  Volume  to  1901  indusive. 
Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lslt,  Esq.,  Barrister-at-Law. 
Boyal  8yo.    Complete  with  Index.  In  14  Volumss.  1894-1902.  15/.  15«. 

19*  The  Supplementary  Volume,  1895  to  1901.    Consolidated 
with  Index.    May  be  had  separately.  21.  2», 

"To  those  who  already  possess  'Chitty's  Statutes '  this  new  volume  is 
indispensable."— Law  Notes. 

The  Annual  Supplements.  Separately: — 1895, 5«.  1896, 10«. 
1897,  5«.  1898,  7«.6<;.  1899,  7«.  8<f.  1900,  la.  M.  1901,  It.  6d. 
1902,  U.  Od.    1903,  7«.  M.    1904,  7«.  6df.    1905,  7<.  Od. 

"It  is  a  book  which  no  public  library  should  be  without."-* 
Spectator. 

"A  work  of  permaaont  valve  to  the  praotiiing  lawyer."— ^o^Mi'^f' 
Jwmal. 

<<  Indispeniable  in  the  library  of  OYory  IkWf^r,^^ —Saturday  Review, 

*<To  all  ooncemed  with  the  laws  of  England,  Chitty*s  Statntes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  arc  an  absolute  necessity." — Law  Times. 

<*The  lawyer*s  Bible  is  the  *  SUtntes  of  Practical  Utility  *— that 
ihcy  are  his  working  tools,  even  more  than  accredited  text-books  or 
*  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  'Statutes  of  Practical  Utility'  at  his  elbow  on  the 
bench  he  was  apprehensiYC  of  no  diAculties  which  might  arise." — 
The  Times. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The Ptinciplee 
which  go?ern  the  Oonstmotum  and  Operation  of  Statntes.  By  E. 
WiLBHBVOBOa,  Esq.,  a  Master  of  the  Supreme  Court    1881.        18i. 

V  AUeimdardlMW  JTorki  are  kept  in  Stocky  in  Uno  eaff  and  other  Undin^e. 
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STOCK  EXCHANGE.— Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. — By  Walckb  S.  Schwabs 
and  G-.  A.  H.  Bkahbov,  Eaqrs.,  Barxisten-at-Law.  Demy  8vo. 
1905.  124. 6d. 

"  This  book  giTM  a  clear  and  oomprebensiTe  aoeount  of  the  ooimtittttion  of 
tbe  I»ndoD  8t(>ck  Ex^^banice  and  of  tbe  nature  of  Stock  Ex'^bange  transaciions, 
as  well  as  uf  the  legal  rules  applicable  in  respect  thereof  ."—Law  Quarterljf  Review. 

"A  ol6Mr  and  pnutical  aooonnt  of  ihe  method  in  which  the  buaineas  of  the 
Stock  Exchange  is  conducted,  and  of  the  law  relatin4'  thereto."-  Law  Times, 

**  The  beet  guide  we  know  to  the  nature  of  Stock  Exchange  transactions.'* — 
The  Spectator. 

'*  That  the  tareatiw  will  be  aooeptaMe  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  have  satisfled  ooneives  that  the  legal  portion  is  a  sound,  and  in  all 
respects  satisfactory,  piece  uf  work.*'— Law  Journal. 

SUCCESSION.— Holdsworth  and  Vickers'  Law  of  Succes- 
sion» Testamentary  and  Intestate.    DemySyo.     1899.        10<.  6J. 

SUMMARY  CONVICTIONS.-Paley'sLawand  Practiceof 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
184S — ^1899; 'including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
Kaotamaaa,  Esq.,  a  Master  of  the  Supreme  Court,  and  Balpk 
Nbvzllb,  Esq.,  Banifitar-st-Law.    Demy  8to.    1S04.  1/.  5«. 

TAXPAYERS'  GUIDES.— Tuif  ''Honae,*'  «Inoooie»"  and 
**  Land  Tax." 

THEATRES   AND   MUSIC    HALLS.-Qearys   Law  of 

Theatreb  and  Music  Halls,including  Contracts  and  Precedents 
of  Contracts.— By  W.  N.  M.  Gbabt,  J.P.  With  Historioal  lutrodno- 
tion.    By  Jamei  Wn.TJA¥B,  Egg.,  Barriater-at-Law.    8yo.    1886.    6«. 

TITLE.— Jackson  and  Qosset— Tuf^ ''Inyeatigationol  Title." 

TORTS.— Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts ;  or 

Wrongs  and  their  Remedies.   Eighth  Edition.    By  William  Edwasd 

GoBDOX  Esq.,  and  Walteb  Hussey  Gbiffiths,  Esq.,  Barristers-at- 

Law.    Royal  Sto.     1906.  1/.  18«. 

"  As  an  ezhanstiTe  digest  of  all  the  eases  irtiioh  an  likely  to  ba  dted  in 
praotioe  it  stands  without  a  rival."— Laur  Journal. 

"This  valuable  treatise  must  prove  bigblj  aoosptable  to  Judges  and  the 
profession."— Z«at0  Timu. 

«  An  indispensable  addition  to  every  lawyer's  libcaiy."— Lots  Maganm. 
Bigelow's   L^aw   of   Torts.— By   Mslvxllb    H.   Bioslow,   Fh.D. 
Harvard.    Second  Edition.    Demy  8yo.     1903.  12«.6if. 

Innes'  Principles  of  the  Law  of  Torts. — By  L.  0.  Ivm,  Uttely  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  *<  A  Digest  of 
the  Law  of  Easements."    Demy  8yo.     1891.  lOt.  6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 
Torts.— By  0.  S.  EsHNT,  LL.D.,  Barrister-at-Law.  Demy  Svo. 
1904.  IM,  I2t,  6d. 

%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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TORTS— continued. 
Pollock's  Law  of  Torts  i  a  Treatifle  on  the  Prinoiples  of  Obligatiom 
arising  from  Civil  Wrongs  in  the  Common  Law.  Seventh  Edition. 
By  Sir  Fbedbbiok  Pollock,  Bart.,  Banister- at- Law.  Author  of 
"  Prinoiples  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
fto.    Demy  8vo.     1904.  1/.  6«. 

**0(mdM,logimIlyaimiig«d,siidaoei]xate.''--2^aw  TSmut, 

**  Inflompantbly  the  beit  work  that  has  beaa  written  on  the  ■abject.''— 
LUeratur*. 

"  A  book  which  ie  well  worthy  to  stand  bedde  the  companion  volome  on 
'Contraou.'  Unlike  ao  many  law-books,  espedaUy  on  this  snbjeot,  it  is  no  mere 
digest  of  oaaes,  but  bean  the  impressof  the  mind  of  the  writer  l^om  beginning 
to  end."— Law  JamttdL 

Radcliffe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts.— By  Fbancib  R.  Y.  Eaocliffb,  Esq.,  E.C.,  and 
J.C.MiLES,  Esq.,  Barrister- at- Law.   DemySvo.    1904.   Net,l2a.6d. 

TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 

their  Registration,  and  matters  oonnected  therewith,  including  a 

chapter  on  Gkx>dwiU ;  the  Patents,  Designs  and  Trade  Marks  Acts, 

1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder; 

with  Forms  and  Preopdents;  the  Merchandize  Marks  Acts,  1887-94, 

and  other  Statutory  Enactments;  the  United  States  Statutes,  1870-82, 

and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 

States,  1877.    By  Lbwzb  Botd  Sbbabxiah,  Esq.,  Barrister-at-Law. 

Fourth  Edition.    By  the  Author  and  Habbt  Baibd  Hmamra,  Esq., 

Barrister-at-Law.    Royal  8to.     1899.  1/.  lOt. 

**  Stands  alone  as  an  anthoritf  upon  the  law  of  trade-marks  and  their  regia- 
tration." — Law  JoumaL 

**  It  Is  rarely  we  oome  aeroas  a  law  book  whicdi  embodies  the  results  of  yrars 
of  oarcfnl  investigation  and  practical  ezperienoe  in  a  luranch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority*  TbiB  is  what  can  be 
said  of  Mr.  Sebastian's  book."- Aotidtort*  Jomnud. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905.— By  Lewis  Botd  Sebastian,  Esq.,  Barrister- 
at-Law.    Royal  8vo.     1906.  7«.  Gd, 

"  Mr.  Sebafltian  has  written  a  brief,  though  iDstructive,  Infroduction  to  the 
Act  of  1906,  which  has  0(»nBolidatod  and  amended  the  law  relating  to  the  Begia- 
tration  of  Trade  Marks,  and  his  notes  are  clear  and  adequate." 

-  Lata  Journnl^  Sept.  8, 1906. 

Sebastian's  Digest  of  Cases  of   Trade    Mark,   Trade  Name, 

Trade  Secret,  Qoodwill,  &c.,  decided  in  Uie  Courts  of  the  United 

Kingdom,  India,  the  Colonies,  and  the  XTnited  States  of  America. 

By  Lewib  Botd  Sbbasixah,  Esq. ,  Barrister-at-Law.  8yo.  1 879.   W.  1«. 

**  WiU  be  of  verr  great  ralne  to  all  practitioners  who  have  to  ad?iie  on  matters 
oonnected  with  trade  marks." — SoUeiton^  JounuU, 

TRADE  UNIONS.  — Assinder's  Legal  Position  of  Trade 
Unions.  By  Q.  F.  Assindbb,  Esq.,  Barrister-at-Law.  Demy 
12mo.     1P06.  JVW,  2*.  6d. 

**  In  this  little  work  Mr.  Asunder  has  with  great  deameas  and  ability  sketched 
the  legal  position  of  trade  unions."— 6010  Journal. 

Draper's  Trade  Unions  and  the  Law.—By  Wabwiok  H.  Dbapeb, 
Esq.,  Barrister-at-Law.    DemySvo.     1906.  Xet^Gd, 

Pennant's  Trade  Unions  and  the  Law.— By  D.  F.  Pbnhawt,  Eaq., 
Barrister-at-Law.    Royal  12mo.     1905.  6«. 

\*AU  standard  Law  JTorkt  are  kept  in  Stock j  in  law  calf  and othej-  binding t. 
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TRAMWAYS.  — Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Sutton's  *'  Tramway  Acts 
of  the  United  Kingd<>m '') :  oomprifling  the  Statutes  relating  to  Tram- 
ways and  Light  Railways  in  England  and  Scotland,  with  fall 
Notes ;  the  Tramways  and  Light  Ruilways  Rules ;  the  Regpilationa, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Standing  Orders  of  Parliament;  the  General  Orders  under  the 
Fiivato  Legislation  Prooedure  (Scotland)  Act,  1899 ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  Oeobob  S.  Robebtbov, 
M.A.,  Esq.,  Barrister- at- Law.    Royal  8vo.     1903.  U.  5«. 

**  A  Tpry  complete  vork.  .  .  .  The  main  Aot»  are  annotated  with  oare,  and, 
■0  far  as  we  can  judge,  with  aocoracy.  .  .  .  The  hook  ia  well  indexed.** — 
SoUdton*  Journal. 

TRANSVAAL.— The  Statute  Law  of  the  Transvaal.  Translated. 

Royal  8vo.     1901.  21.  2«. 

Transvaal  Proclamations,  IS 00—1902.  Reyised.   1904,  8to.   1/.  5$. 

TRUSTEES  (Corporate).— Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  E&xiisr  Kino  Alleh,  Esq.,  Barrister- 
at-Law.    Demy  8yo.    1906.  6«. 

TRUSTS  AND  TRUSTEES.-Ellis*  Trustee  Acts,  indndiog 
a  Guide  for  Trustees  to  Lnvestmeuts.  By  Abthttb  Lbs  Elub,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Btbvx,  Esq.,  Barrister- 
at-Law.    Roy.  12mo.     1903.  6«. 

Qodefrors  Law  Relating  to  Trusts  and  Trustees. — By  the  late 
Hjehbt  Gk)DBFBOi,  of  Liiiooln*s  Inn,  Eaq.,  Barrister-at-Law.  Third 
Edition.  By  Whiticobe  L.  Richabds  and  Jajces  I.  Stiblzno,  Esqra., 
Barristers-at-Law.    Royal  8vo.  {Nearly  ready.) 

VENDORS  AND  PURCHASERS.-Dart's  Vendors  and 
Pu  rchasers. — ^A  Treatise  on  the  Law  and  Praotioe  relating  to  Vendora 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hbnbt  Dabt,  Esq. 
Seventh  Edition.  By  BBNjAimr  L.  Chebbt,  one  of  the  Editors  of 
'*  Prideaux*8  Precedents  in  Conyeyandng,*'  G.  E.  Ttbbbll,  Abtsub 
Dickson  and  Isaac  Mjlbshall,  assisted  by  L.  H.  Elfhotstokb,  Esqrs., 
Barristers-at-Law.    2  vols.    Royal  8vo.    1905.  3/.  15«. 

''There  are  traces  throui^hout  the  book  of  an  andtinted  expenditure  of  skill 
end  hibour  in  th**  preparation  of  this  editi  n  irhich  will  maiutain  the  portion  of 
the  Ixxtk  as  the  foremoKt  authority." — l^to  Quarterly  fft'virvf. 

"  Much  skill  and  leaminir  have  be'>n  exoended  on  this  edition,  and  the  irork 
remain •  a  great  c  •nveysnciDg  classic.*' — L-w  JoHt-nnl. 

*'  To  the  young  and  to  th*-  staid  practitioner  hivm?  any  pretensions  to  con- 
veyancing wurk,  we  unhesitatingly  say,  Procure  a  copy  at  onoe." — Law  StudenUl' 
Jovmnl 

*'  This  work  is  a  classic,  and  quite  beyond  our  critici'<m.  All  we  can  do  is  to  let 
our  readers  know  that  the  latp  Mr.  Dart  s  work  is  onoe  more  brought  up  to  'ate, 
and  to  advise  ihem  to  put  a  copy  on  their  shelves  without  delay." — Law  Notes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c.;  "^ith  exhaustive  Footnotes,  Introductory 
Chapters,  and  Appendices. — By  Fbedxbick  Edwasd  Fjlbbxb,  Esq., 
Barrister-at-Law.    Royal  8vo.    1902.  16«. 

**  Mr.  Farrer  han  written  a  rare  thing— a  new  book  which  will  be  of  real  Tains 
in  a  conveyancer's  library."— /«a«o  Jo-mal, 

**  The  notes  are  tasentially  practical."— Low  Timsa, 

%*  AU  Mtandard  Law  Workt  are  kept  in  Siock^  in  Unc  calf  emi  other  Hndinya, 
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VENDORS  AND  PURCHASERS-eoniinued. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Second  Edition.  By  W.  L.  Haoov,  Esq., 
Barrister-at-Law.    Demy  8vo.    1893.  10«.  6d, 

Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 
on  a  Sale  of  Land. — With  Appendix  of  Forma.  Second  Edition. 
ByW.F.  WEB8TSB,Eflq.,BarriBter-at-Law.  Boy.Syo.  1896.    W.5f. 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts. 
Being  a  Supplement  to  aboye.    Koyal  8vo.     1899.  Net,  2t. 

ViAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— 
A  Survey  of  the  Position  of  Bellig^erents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
DouoLAS  OwzH,  Esq.,  Barrister-at-Law.    Demy  8yo.    1889.    1/.  1«. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  Douqlas  Owbv,  Esq.,  Bar- 
rister-at-Law.   I>emy  8vo.    1898.  Net,  2«. 

WATER.— Bartley's  Metropolis  Water  Act,  1902.— By  Douolajb 
G.  Babtlet,  Esq.,  Barrister-at-Law,  Author  of  **  Adulteration  of 
Food."    Royal  12mo.     1903.  6f. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.^ 

Sixth  Edition.    By  H.  S.  Thbobaid,  Esq.,  one  of  His  Majesty's 

Counsel.    Royal  8yo.     1905.  U.  I5s. 

"Throuiihntit  th^  book  we  flod  pua^raphs  rewritten  and  alterati^tne  and 
oorrectionM  made,  and  we  congratulat  -  the  author  on  the  present  an  the  best  aud 
most  triutwurthy  inme  uf  his  work  which  has  yet  appeared."— d'oitci(or«'  Journal. 

**  GomprehensiTe  thoagb  easy  to  one,  and  we  adTiso  all  conyeyanoers  to  get  a 
copy  of  it  without  loss  of  um»."~-Lato  Jammal, 

**  Of  great  ability  and  value.  It  bears  on  every  page  tnues  of  care  and  sound 
Judgment." — SoUdiar^  JomnuU. 

Weaver's  Precedents  of  Wills. — ^A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction  and  Kotee.  Second  Edition.  By 
Cbahlbs  WBAYsa,  B.A.,  Solicitor.    Demy  8vo.     1904.  59, 

**  The  notps,  like  the  foims,  are  elpar  and,  so  far  as  we  have  tested  them,  aonu- 
rate,  and  ihe  book  cannot  fail  to  be  of  service  to  the  young  practitioner."— 
Law  Timea. 

VflNDING  UP.— Palmer's.— Ft(20  "Company  Law." 

Vf ORKMEN'S    COMPENSATION.  —  Ktde   «  Employers' 
LiabiUty." 
Robertson  and  Qlegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.    Royal  Svo.    1902.  Net,  lOa, 

VfRONGS.— Addison,  Bigelow,  Kenny,  Pollock.— Tiki*  "Torts." 
%•  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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THE  ENGLISH  REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  ISO  volumes. 

rpMJfi  objects  of  this  great  Bcheme  of  complete  re-issue  of  all  the 
-^  English  Beports  up  to  the  commencemeiit  of  the  Law  Reports 
in  1866  are  now  well  known ;  the  House  of  Lords  Series  in 
11  Yolumesy  the  PriTj  Council  Series  in  9  Volumesy  the  Chanceiy 
Series  in  27  Volumes,  and  the  EoUs  Court  Series  in  8  volumes,  are 
now  readjy  and  the  Yice-Chancellors  Series  is  in  course  of  publication. 

The  Cases  are  noted  with  references  to  later  dwnRions  in  which 
a  particular  case  maj  have  been  overruled,  or  diHtiuguiBhed,  and 
a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

be  found.  ooii«ulUUve  Oonunittee : 

The  Bight  Hon.  Tm  Earl  of  Halsbitht; 

The  Bight  Hon.  Lord  Axvsrstone,  G.  C.M.G.,  Lord  Chief  Jantioeof  Enfrland , 
The  Bight  Hon.  Sir  Bichasd  Hsmf  Collins,  Master  of  the  Bolls; 
Sir  B.  B.  FiNLAT,  K.C. 


NOW  ISSUEB. 
HOUSE   OF   LORDS    (1694    to    1866),    complete    in 
II  vols,  royal  8vo.      Price  aer,  half  bound,  £22. 

PRTVY  COUNCIL  (including  Indian  Appeals)  (1809  to 
1872;,  complete  in  9  vols.    Price  net,  half  bound, 

£13 :  10s. 
CHANCERY  (including   Collateral  Reports)  (1557  to 
1866;,  complete  in  27  vols.    Price  net,  half  bound, 

£40 :  10s. 

ROLLS    COURT    (1829  to  1866),  complete  in  8  vols. 

Price  net,  half  bound,  £12. 


NOW  PUBLISHINO. 

VICE-CHANCELLORS    (1815  to  1865),    complete   in 
about  15  vols.    Price  per  volume  netf  half  bound,        80s. 

The  Volumes  are  not  sold  separately. 
Full  particulars  sent  on  application  to 

Stevens  &  Sons,  Ld.,  119  &  120,  Chancery  Lane,  London. 


Subscribers  will  be  entitled  to  a  Copt/  of 

An  Analytical  Digest  of  Cases,  1901  to  1905,  for  7/6. 

Publkhed  at  30/-.    (Xow  ready.)    Also 

Synopsis  of  Contemporary  Reports,  1832  to  190S,  for  2/6. 

Published  at  6/-.     [Now  ready,) 

The  Law  Journal  Reports. 

Edited  by  JOHN  MEWS,  Esq.,  Bamster-at'Law. 

"All  reports  made  by  srentlemen  of  the  Bar,  and  published  on 
their  responsibility,  are  equally  regular.  There  is  no  superiority 
in  the  reports  of  the  Council  of  Law  Reporting.  Counsel  are  as 
much  entitled  to  cite  the  one  as  the  other." 

Thb  Master  of  the  Rolls.     Times  L.  E,,  May  21,  1887. 

Extract  from  Pre/ace  to  "  Benjamin  on  Sales."  oth  Edition,  190G. 
"  The  Editors  wish  to  bear  testimon j  to  the  sufttained  exrellence  of  the  Law  Journal 
Keports,  which  thoy  have  consulted  in  all  cases  of  difficulty,  and  upon  which  alone  in 
some  instances  the  statement  of  a  case  has  been  based.  These  Reports  have  been 
especially  valuable  in  distclosing  the  diHtinction  between  similar  cases,  or  the  particular 
ground  on  which  a  decision  was  rested — matters  which  have  been  much  facilitated  by 
the  practice  of  setting  out  the  pleadings  at  length.  Reference  to  these  Reports  has 
not  unfrequently  been  the  means  of  clearing  up  obscurities  which  the  other  Reports 
had  failed  to  dispel." 

Advantages  of  Subscribing  to  tliese  Reports : 

RsfsrsnoBSm 

References  to  these  Repobts  are  to  be  found  in  the  principal  Law  Text  Books. 

Simpiiciiy  of  ArrBngomontm 

There  is  only  One  Volume  iu  the  year  for  each  Division  of  the  Courts.  The 
Law  Joubnal  Repobts  and  Statutes  for  each  year  may  be  conveniently  bound  in 
three  vols.    The  system  of  citation  has  not  been  materially  altered  for  78  years. 

Early  PubiiOBtionm 

Under  the  New  Management  all  important  Gases  are  reported  promptly. 

Rovision  by  Judgssm 

Nearly  all  the  Judges  revise  the  reports  of  their  judgments. 

Digostm 

Mkws*  AmsruAJj  Digest  of  all  Reported  Decisions  of  the  Superior  Courts  (issued 
Quarterly,  price  I7s.)  is  supphed  to  Subscribers  at  the  reduced  rate 

of  68>  per  annum. 
ModofBtB  PriGOm 

Annual  Subscription,  with  the  Statutes  (officially  printed  by  the  King's  Printers] , 
is  only  £3  :  48.  per  annum ;  or  bound  in  3  vols.,  half-ualf,  £3  :  198> 

Thin  Paper  Editionm 

Forming  One  handy  Volume  per  annum,  £3  1 48*9  or  m  half-oalf, 
£3 !  98. y  or  without  the  Statutes,  £3. 

WoBkly  MBWspapBrm 

Subscribers  have  the  additional  advantage  of  obtaining,  for  a  further  Subscrip- 
tion of  £  I  per  annum,  the  Law  Joubnal  Newbpafeb. 

*#*  Remittances  to  be  made  payable  to  Stevens  and  Sons,  Limited. 

Publishing  Office;  119  &  120,  Chancery  Lane,  London. 


PREPARING  FOR  PUBLICATION. 


Burge's  Colonial  Law!  Commentaries  on  Colonial  and  Foreign 
Law  generally  and  in  their  Conflict  with  each  other  and  with 
the  Law  of  England. — A  new  Edition.  Bj  A.  Wood  Rbhtov.  £i*q., 
Puitcne  Jud^,  Ce.lon,  and  U.  G.  FmLLOCOBB,  Esq.,  Bairieter- 
at-Law.    In  4  vols.     Royal  8to.  {Vol.  I.  in  the prMs.) 

Campbell's  Principles  of  English  Law:  Founded  on  Blackstone's 
Commentaries.— By  Robkbt  Campbell,  Esq.,  Barrister-at-Law, 
Editor  of  *'  Boliag  Cases,*'  &c.  (In  thepretg.) 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws*— Second  Edition.  Bj  A.  V.  Dicet,  Esq.,  K.C., 
B.C.L.  [In  preparation.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  in  the  English  Courts. — ^With  extracts  htim  the 
Jodgments.  Bj  W.  A.  G.  Woods  and  J.  Boohzb,  Eaqn.,  Barriaten- 
at-Law.  {Inthsprou,) 

English  Reports.— A  complete  Re-iasae  of  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.    FJth  Series.    yioe-Ci-ancellors'  Courts. 

{Now  publuhiny,) 
\*  Full protpoetut  on  applicaiioH, 

Everest  and  Strode's  Law  of  Estoppel.— Se«H)nd  Edition.  By 
Laitgblot  FzsLDDfQ  Etbbsst,  Esq.,  Barrister-at-Law.    {In  tltepreuJ) 

Qodefroi's  Law  relating  to  Trusts  and  Trustees.— Third  Edition. 
By  Wbttmobb  L.  Richabds  and  Juces  I.  Stiblino,  Esqrs.,  Bar- 
liflters-at-Law.  {Nearly  ready.) 

Macdonell's  Law  of  Master  and  Servant.— Second  Edition.  By  Sir 
John  Macdonkll,  LL.D.,  C.B..  a  Master  of  the  Supreme  Court,  and 
Edwabd  a.  Mitchell  Innss,  Esq.,  Barrister-at  Law.  {mprfparation.) 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
seni^ers  by  Land  and  Internal  Navigation.— Second  Edition. 
By  Waltbb  Hbnbt  Macnaxaba,  E-q. ,  a  Manter  of  the  Supreme  Court, 
Registrar  to  the  Railway  and  Canal  Commission,  &c.    {In  preparation .) 

Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powles,  Esq.,  Barri^^ter-ai-Law.  District  Probate 
Registrar,  Norwich  Part  II.  THE  PRACTICE.  Contentious 
IVaotice.  By  W.  M.  F.  Watkbton,  Esq.,  Barrister at-Law.  of  the 
Prohate  Registry,  Somerset  House.  Non-Coutentious  Practice. 
By  E.  LoYELL  Maksbbidqb,  Esq.,  of  the  Probate  Registry,  Somerset 
House.  {Nearly  ready.) 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905. — Second  Edition.  By  M.  R.  Mehta,  Esq.,  Barrihter-at- 
Law.  {In  thepret.) 

Williams'  Law  relating  to  Legal  Representatives;  Real  and  Per- 
sonal.—Second  Ekiition.  By  Sydney  £.  Williaics,  E^iq.,  Author 
of  "  Law  of  Account,"  **  OuUiDes  of  Equity,"  &c.     {In  preparation.) 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— Second 
Edition.     By  Wx.  Wills,  Esq.,  Barrister-at-Law.     {In  preparation.) 

STEVBNS  AKD  SONS,  Ld.,  II»  ft  120,  CHANCBRT  LANE,  LONDON. 


STEVENS  AND  SONS,  UHITED,  119  k  120,  CHANCEET  LANE,  LONDON. 
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Annual  Practice  (The),  1907. — Edited  by  Thomas  Snow, 

Barrister- at-Law;  CHARLES  BIJBNEY,  a  Master  of  the  Sapreme  Gouzt;  and 
F.  A.  STBIKQER,  of  the  Central  Offioe.     Two  Vols,    Stw.    Price,  net,  25«.  doth, 
A  Thin  Paper  Edition  in  One  Vol.j  price,  net,  2be.    On  Oxford  India  Paper,  3f .  6</.  extra, 

Af  By  C  (The)  Guide  to  the  Practice  of  the   Supreme 

Court,  1907. -By  FRANCIS  A.  STRINQEB,  of  the  Central  Office  of  the  Supreme 
Court.    Moyal  I'Imo.    JYice,  net,  fit.  eioth. 

Palmer's  Company  Precedents. — For  use  in  relation  to 

Companies  sabject  to  the  Companies  Acts. 

PabxL:  OEHBRAl  roRHS«    Jfinth  Edition.     By  F.  B.  PALMER,  Barrister-at-Lair, 

assisted  by  the  Hon.  C.  MACNAGHTEN,  K.G.,  and  FRANK  EVANS,  Baxrisfcer-at- 
Law.    ItoyalSvo,    1906.    Price  ^Qe,  doth, 

Fabx  II. :  WPrPIirO-Typ  rOBMS  AJD  PKAOTIOI.  ITtnth  Edition.  By  F.  B.  PALMER, 
assisted  by  FRANK  EVANS,  BairistezB-at-Law.   Boyal^vo.    1904.   Priee2^.eMk. 

Past  HI.:  DSBSKTUEEB  AHD  PEBCT TUME  stock.  Xinth  Edition,  By  F.  B. 
PALBCER,  Barrister-at-Law.    Royal  ^w.    1903.    Price  ^be.  cloth. 

Palmer's    Company  Law.  —  A  Practical   Handbook  for 

Lawyers  and  Business  Men.  With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fifth  Edition.  By  FRANCIS  BEAUFORT  PALMER, 
Barrister-at-Law.    Eoyal  8ro.    1905.    Price  I2e.  6d.  cloth. 

BusselFs  Treatise  on  the  Power  and  Duty  of  an  Arbi- 
trator, and  the  Law  of  Submissions  an^  Awards.  Ninth  Edition.  By  EDWARD 
POLLOCK,  an  Official  Referee  of  the  Supreme  Court,  and  H.  W.  POLLOCK, 
Barrister-at-Law.    Eoyal  8ro.    1906.    Price  ll.  lOt.  cloth. 

Williams'  Law  of  Executors  and  Administrators. — Tenth 

Edition.  By  tbe  Riqht  Hon.  SIR  ROLAND  VAUGHAN  WILLIAMS,  a  Lord 
Justice  of  Appeal,  and  ARTHUR  ROBERT  INGP£N,K.C.  Two  Vole.  EoyalSw. 
1906.    Price  AL  cloth. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Third  Edition.  By  HENRY  WARBURTON,  Bazrister-at- 
Law.  (Founded  on  *<  Shirley's  Leading  Cases.")  DemySvo.  190-3.  PHce  I2t.  Qd.  clotJL 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— With  Notes.  Seventh  Edition.  By  RICHARD  WATSON,  Bairister-at-Law. 
Demy  Svo.    1901.    Price  16«.  cloth. 

The  Pocket  Law  Lexicon. — ^Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition.  By 
JOSEPH  E.  MORRIS,  Bairister-at-Law.    Fcap.  bvo.    1905.    Price  68. 6d.  cloth. 

Smith's  Manual  of  Common  Law. — Twelfth  Edition.    By 

C.  SPURLING,  Barrister-at-Law.    Demy  Svo.    1905.    Price  15«.  cloth. 

Strahan's  General  View  of  the  Law  of  Property. — Fourth 

Edition.  By  J.  A.  STRAHAN,  assisted  by  J.  SINCLAIR  BAXTER,  Barristers -at- 
Law.    Demy  Svo.    1905.    Price  I2a.  6d.  eloth. 

Disney's  Law  of  Carriage  by  Bailway. — By  Henry  W, 

DISNEY,  Barrister-at-Law.    Demy  Svo.    1905.    Price  Is.  Od.  cloth. 

Browne  &  Powles'  Law  and  Practice  in  Divorce  and 

Matrimonial  Co.\iae».— Seventh  Edition.  By  L.  D.  POWLES,  Barrister-at-Law, 
Probate  Registrar,  Norwich.    Demy  Svo.     1905.    Price  25*.  cloth. 

Bogers  on  Parliamentary  Elections  and  Petitions;  with 

Appendices  of  Statutes,  Rules  and  Forms,  and  a  Pbecedextt  of  ▲  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  WILLOUGHBY  WILLIAMS,  Barrister-at-Law. 
Royal  12.  •  •.    190C.    Price  ll.  U.  eloth. 

Bogers  oi\  Municipal  and  other  Elections  and  Petitions, 

with  Ap;^  mdices  of  Statutes,  Rules  and  Forms,  and  a  Pbecedext  of  a  Bill  of  Coers. 
Eighteenth  Edition.  By  C.  WILLOUGHBY  WILLIAMS,  assisted  by  G.  H.  B. 
KENRICK,  Barristers-at-Law.    Royal  \2mo,     1906.    Price  ll.  U.  cloth. 

Harris'  Hints  on  Advocacy. — Conduct  of  Cases,  Civil  and 

Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- examining  them,  &c.,  &c. 
By  RICHARD  HARRIS,  K.C.  Thirteenth  Edition.  Royal  12mo.  1906.  PHce 
Is.  Qd.  eloth. 


*«*  A  Catalogue  of  New  Law  Works  gratis  on  application, 

(    3    ) 


i^ 


STANFORD  UNIVERSITY  LAW  LIBRARY 


m 


FFALXQng4 
Tht  IMT  of  9inM> 


STETENS  AND  SONI^ 


INE,  LONDON. 


THE  E  ■"'■"■■■■^^^^^^  ORIS 

WITHIN  THE  REACH  OF  ALL. 

Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  In  about  ISO  volumes. 

^T^HE  objects  of  tliis  great  scheme  of  complete  re-issue  of  all  the 
-L  English  Reports  up  to  the  commencement  of  the  Law  Reports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  the  Frivj  Council  Series  in  9  Volumes,  the  Chancery 
Series  in  27  Volumes,  and  the  Rolls  Court  Series  in  8  yolumes,  are 
now  ready,  and  the  Vice-Chancellors  Series  is  in  course  of  publication. 

The  Oases  are  noted  with  references  to  later  decisions  in  which 

a  particular  case  may  have  been  oyerruled,  or  disting^uished,  and 

a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

be  found.  ^        u.  *•      ^        .xj. 

OonsultatiTo  Committee: 

The  Right  Hon.  The  Eael  of  Halsbxtry; 

The  Right  Hon.  Lord  Alyerstone,  G.  G.M.G.  ,  Lord  Chief  Justice  of  England , 
The  Right  Hon.  Sib  RicnARD  Mestn  Collins,  Master  of  the  Rolls ; 
Sir  R.  B.  PiNLAY,  K.C. 


NOW  ISSUED. 
HOUSE   OF  LORDS    (1694    to    1866),    complete    in 
11  vols,  royal  8vo.      Price  net,  half  bound,  £22. 

PRIVY  COUNCIL  (Including  Indian  Appeals)  (1809  to 
1872),  complete  in  9  vols.    Price  act,  half  bound, 

£13 :  10s. 
CHANCERY  (Including   Collateral   Reports)  (1557  to 
1866),  complete  in  27  vols.    Price  net,  half  bound, 

£40 :  lOs. 

ROLLS    COURT    (1829  to  1866),  complete  in  8  vols. 

Price  net,  half  bound,  £12. 

|||^^  NOW  PUBLISHING. 

VICE-CHANCELLORS    (1815  to  1865),    complete   in 
about  15  vols.    Price  per  volume  net,  half  bound,    /   3Cs. 

The  Volumes  are  not  sold  separately.         nv.  I 

Full  particulars  sent  on  application  to 

Stevens  diS0NS,Ld.,119&120, Chancery  Lane,  Loiidon. 


•»•  A  large  ttock  of  Sttmi-hand  Law  Bepttrtt  and  Ttxt-bookt  on  Salt. 
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